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PREP  ACE  TO  TME  SECOND  EDITION. 


To  render  the  present  edition  fuller  and  more  exhaus- 
tive than  the  6rst,  I  have  entirely  re-cast  the  commentaries 
on  all  important  sections  of  the  Code.  I  have  also  cited 
authority  for  every  proposition  of.  law  advanced  in  the 
text  and  noted  up  all  "ruling  cases"  to  date. 

An  appendix  has  been  added,  in  which  the  Charters  of 
the  several  High  Courts  of  India  have  been  collected  to- 
gether, for  immediate  reference. 

My  thanks  are  specially  due  to  Mr.  J.  B.  Eanga,  M.  A  , 
LL.B.,  Advocate  of  the  High  Court  of  Bombay,  for  the  great 
aid  he  has  rendered  me  in  preparing  this  edition,  and  to  my 
brother,  Mr.  S.  F.  MuUa,  M.A.,  LL.B,,  Attorney -at-law  of 
the  same  Court,  for  compiling  the  Index  annexed  to  the 
commentaries. 

D.  F.  M. 

23,  Church  Grate  Street,  Fort, 
April  1907. 
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PREPACE  TO  TME  PIRST  EDITION. 


The  present  work  was  originally  designed  to  aid  the 
student  in  grasping  the  essential  principles  of  Procedure 
in  civil  cases,  so  far  as  they  are  embodied  in  Act  14  of  1882 
and  its  amending  enactments.  In  the  course,  however,  of 
working  out  the  scheme,  the  writer  found  the  materials 
growing  vastly  upon  his  hands,  which  could  not  bear  omis- 
sion. Hence,  it  was  thought  desirable  to  enlarge  the  scope 
of  the  compilation,  so  as  to  render  it  useful  not  only  to 
students,  as  a  suitable  guide  to  the  theory  of  the  subject,  but 
also  to  the  increasing  class  of  lawyers  who  are  just  beginning 
their  practice  in  procedural  law,  as  a  handy  book  of  ready 
reference. 

With  this  two-fold  aim  in  view,  the  compiler  has 
endeavoured  to  expound  in  his  notes  the  main  principles  of 
the  topics  comprised  in  various  sections  of  the  Code,  and  to 
treat  the  same  upon  "a  general  scientific  method"  in  their 
due  connexion  with  decided  cases  which  are  to  be  met  with 
in  the  authorized  and  other  reports.  Wherever  he  found 
it  permissible,  he  has  attempted  to  collate  together  leading 
decisions  of  recent  date,  bearing  on  each  section,  in  their 
logical  sequence,  and  to  state  the  grounds  or  reasons  on 
which  they  are  made  to  rest,  as  well  as  their  general  effect, 
in  his  own  words  rather  than  reproduce  mechanically  the 
head-note  of  each  reported  decision.  He  has  also  tried,  to 
the  best  of  his  little  ability,  to  analyse  and  distinguish  those 
cases  with  strict  regard  to  accuracy  and  conciseness,  no 
labour  being  spared  in  citing  cross-references  to  each  im- 
portant case. 

In  addition  to  these  general  features  of  the  book,  it  will 
be  noticed  that  the  annotations  to  several  sections  of  the 
Code  have  been  sub-divided  and  classified  under  appropriate 
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heads.  Such  sections  as  have  received  the  most  frequent 
interpretation  at  the  hands  of  Courts  have  been  examined  in 
some  detail ;  and  in  noting  conflicting  decisions,  the  lines  on 
which  the  conflict  has  proceeded  have,  in  almost  every 
instance,  been  sharply  traced.  In  executing,  on  such  a  wide 
ground -plan,  the  details  of  the  subject,  the  compiler  is 
conscious  of  several  defects  of  form  and  matter  having 
become  inevitable.  These  he  leaves  to  the  kind  forbearance 
of  readers  more  experienced  than  himself  in  the  practice  of 
the  profession.  But  to  the  class  of  students  and  junior  men 
at  the  bar  in  all  Indian  Courts,  for  whom  the  work  has  been 
mainly  undertaken,  it  is  hoped  that  it  will  prove  to  be  a 
great  help. 

D.  F.  M. 
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8.  2,  p.  4,  f.  n.  (r)  add  Ross  v.  Pitambar,  25  All.  509. 

8.  lit  p.  19,  1.3  add:  Similarly  the  right  of  burial  is  a  civil   right,  and 

an  interference  with  the  right  of  the  relatives  of  a 
deceased  person  to  recite  prayers  over  the  body  of  the 
deceased  before  burial  is  an  invasion  of  a  civil  right, 
which  may  be  enforced  by  a  suit :  Kooni  Meera  v. 
Mahomed,  30  Mad.  16 ;  Ram  Rao  v.  Rustamkhan,  26 
Bom.  198. 

s.  13,  p.  33,  1.  36  add  Thrikaikat  v.  Thiruthiyil,  29  Mad.  153. 

s.  13,  p.  34,  I.  32  add:  In  a  recent  Bombay  case,    Beaman,  J.,     expressed 

the  opinion  that  an  erroneous  decision  on  a  point  of 
law^  may  yet  as  between  the  parties  to  it,  but  no  further, 
be  a  sufiBcient  res  judicata  to  preclude  them  from  re- 
agitating  it  in  a  subsequent  suit :  Waman  v.  Hart,  31 
Bom.  128.  And  it  was  recently  held  by  the  High  Court 
of  Madras,  that  a  judgment  in  a  previous  suit  between 
the  same  parties  not  based  on  a  misapprehension  of  a 
general  rule  of  law  but  deciding  a  question  of  mixed 
law  and  fact  is  binding  as  res  judicata  in  a  subsequent 
suit ;  Koyyana  v.  Doosy,  29  Mad.  225. 

s.  13,  p.  35,  f.  n.  (0  add  Subbammal  v.  Avudaiyammal,  30  Mad.  3. 

8.  13,  p.  36,  1.  1  substitute  for  "an  Allahabad  case,*'   "two    Allahabad 

decisions." 

s.  13,  p.  36,  f.  n.  (v)  add  Sundar  Lai  v.  Chhitar,  29  All.  1. 

8.  13,  p.  36,  f.  n.  (c)  add  Kandiyil  v.  Zamorin  of  Calicut,  29  Mad.  515. 

8.  13,  p.  37,  f.  n.  (/)  omit  Shamlal  v.  Ghasita,  23  All.  459. 

8.  13,  p.  38,  f.  n.  (/)  add  Giriya  v.  Sabapathy,  29  Mad.  65. 

8.  13,  p.  39,  11.  33-34  substitute  for  "  High  Court  of  Bombay    and     in  some 

earlier  cases  by  the  High  Court  of  Madras,"  "  High 
Courts  of  Bombay  and  Madras." 

8.  13,  p.  39,  1.  41  omit  "and  recently  also  by  the  High  Court  of  Madras." 

8.  13,  p.  39,  f .  n.  (w)  omit  Srirangachariar  v.  Ramasami,  18  Mad.    189,  and 

substitute  Avanasi  v.  Nachammal,  29  Mad.  195. 

8.  13,  p.  39,  f.  n.  (X)  omit  references  to  24  Mad.  444  and  27  Mad.  65. 

8.  13,  p.  43,  11.8-13  omf/ lines   8  to   13   beginning   with   "A    sues   ^"   and 

ending  with  "  rectify  omission,"  and  substitute  follow- 
ing: Thus  where  in  a  suit  by  a  mortgagee  against 
his  mortgagor  (1)  for  money-decree,  and,  in  default  of 
payment,  (2)  for  sale  of  the  mortgaged  property,  the 
mortgagee  was  content  to  take  a  money-decree  only 
against  the  mortgagor,   it  was  held  that   a   subsequent 
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suit  by  him,  on  failure  of  the  mortgagor  to  satisfy  the 
decree,  to  have  the  amount  of  the  mortgage-debt  paid 
to  him  by  the  sale  of  the  property,  was  barred  as  res 
judicata.  The  relief  as  to  sale  having  been  claimed 
by  the  mortgagee,  but  not  having  been  expressly 
granted  in  the  former  suit,  must  be  deemed  to  have  been 
refused  so  as  to  bar  the  subsequent  suit :  Shiba  v. 
Chandra  Mohan,  3d  Cal.  849. 

s.  13,  p.  43,  f.  n.  (c)  omit  the  case  there  cited. 

s.  17,  p.  61,  1.  84  add  following  as    a  new  para:  Leave  of  Court. ^Thc 

leave  to  sue  referred  to  in  cl .  (c)  is  good  though  it  may 
be  given  after  the  institution  of  the  suit :  Narayan  v. 
Secretary  of  State,  30  Bom.  570. 

s.  17,  p.  62,  f.  n.  (r)  add  Seshagiri  v.   Nawab  Askur,  27  Mad.  494  ;  Dobson 

V.  Bengal  Spg.  and  Wvg.  Co,,  21  Bom,  126. 

s.  26,  p.  73,  f.  n.  (v)  Read  "  5  All."  for  "3  All." 

s.  30,  p.  78,  1.  33  add  :  In  a  recent  Calcutta  case  it  was  held  that  it   is  not 

necessary  to  the  application  of  this  section  that  the 
parties  must  be  capable  of  being  ascertained:  Monmotho 
V.  Harish  Chandra,  33  Cal.  905. 

s.  30,  p.  80,  1. 16  substitute    **  the    other    defendants "      for     "  another 

defendant.*' 

s.  43,  p.  90,  1.  5  read  *'A  owes  5  Rs.  2,200"  for  "A  sues  B  for  Rs.  2,200." 

s.  43,  p.  90.  1.  41  add  :  Compare  Satyabadi  v.  Harabati,  34  Cal.  223. 

s.  43,  p.  91, 1.17  read**\s''  for  "was,"  and  " did "  for  " does." 

s.  44,  p.  97,  1. 31  add  "  and  it  has  been  recently  adopted  by  the  High  Court 

of  Bombay":  Hafisaboo  v.  Mahomed,  31  Bom.  105. 

s.  50,  p.  109,  1.  8  add :  A  suit  in  which  the  plaintiff  claims  over  the  same 

plot  of  land  a  right  of  ownership  and,  in  the  alternative, 
a  right  of  easement,  is  not  a  suit  in  which  the  reliefs  are 
necessarily  inconsistent.  In  such  a  case  the  plaintiff's 
contention  amounts  to  this  :  "  I  believe  the  land  is  mine, 
but  I  may  be  unable  to  prove  it :  if  I  should  fail  to  prove 
it,  I  can  at  any  rate  prove  that  I  have  been  using  the 
right  of  way  as  an  easement  over  the  land"  :  Narendra 
V.  Abhoy  Charan,  34  Cal.  51.  It  is  clear  that  such  a 
case  is  quite  different  from  the  one  put  above  where  the 
plaintiff's  contention  is  on  the  face  of  it  inconsistent,  for, 
when  analysed,  it  comes  to  this :  "  I  never  signed  the 
bond,  but  if  I  did  sign  the  bond,  I  say  that  there  is  no 
consideration  for  the  bond,  and  that  it  was  procured  by 
fraud." 

s.  54,  p.  118,  f.  n.  (/)  add  Brahmamoyi  v.  Andi  Si,  27  Cal.  376  ;    Padmanund 

V.Anant  Lai,  34  Cal.  20. 

s.  80,  p.  126,  f.  n.  (v)         add  Sakharam  v.  Padmakar,  30  Bom.  623. 

8.  103,  p.  136,  f.  n.  (s)        add  Robert  and  Co,  v.  Ambica,  27  Cal.  529. 

s.  Ill,  p.  145,  f.  n.  (x)       substitute  "30  Bom.  173"  for  "7  Bom.  L.  R.  527." 
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8.  121,  p.  160,  1.  10  read  "  B  sues  A  '»  for  "  A  sues  B.*' 

8.  146,  p.  169,  f.  n.  fe)        add  Balmakund  v.  Dalu,  25  All.  498. 

8.  157,  p.  174,  f.  n.  (y)       add  Mariannissa  v.  Ramkalpa,  34  Cal.  235. 

8.  199,  p.  189,  1.  21  add  as  commentary  to  s.  199  ;  Written  by  his  predeces- 

sor,—The  judgment  may  be  written  even  after  the  Judge 
has  taken  leave  or  left  his  post :  Sundar  Kuar  v.  Chan- 
dreshwdr,  34  Cal.  293. 

8.  209,  p«  196,  f.  n.  (h)       add  Hari  Lai,  in  the  matter  of,  33  Cal.  1269. 

8.  215A,  p»  205,  i.  19  add  following  to  the  notes  as  a  separate  paragraph ; 

Stay  of  enquiry  into  accounts  pending  appeal  front 
preliminary  order — 

A  preliminary  order  made  under  this  section  directing 
accounts  to  be  taken  is  a  decree,  and  is  therefore 
appealable  (see  definition  of  *' decree,**  s.  2).  Where 
an  appeal  is  pending  against  such  an  order,  the  appell. 
ate  Court,  having  seizin  of  the  appeal,  can  make  an 
order  staying  the  enquiry  into  accounts  pending  the 
hearing  of  the  appeal :  Balkishen  v.  Khugun,  31  Cal. 
722.  See  also  notes  to  s.  540  under  the  head  '*  Appeal 
from  a  preliminary  decree." 

8.  223,  p.  217,  f.  n.  {d)       add  Radha  Kishen  v.    Collector  of  Jannpur,  23  All. 
220,  226,  28  I.  A.  28. 

8.  230,  p,  223,  1.  5  read  *'  application  '*  for  "appliccation.** 

8.  232,  p.  231,  f.  n.  (/)  add  Tameshar  v.  Thakur  Presad,  25  All.  443. 

s.  234,  p.  234,  f.  n.  (w)  add  Boni  Pershad  v.  Farhati,  20  Cal.  895. 

8.  234,  p.  234,  f.  n.  (z)  add  Krishnayya  v.  Unnissa,  15  Mad.  399. 

8.  234,  p.  234,  f .  n.  (a)       add  :     See  also  Aha  v.  Dhondu,  19   Bom.    276   and  Net 
Lall  v.  Sheikh  Karum,  23  Cal.  686. 

s.  237,  p.  237,  1.  10.  add  as    notes    to  the    section :      Omission    to    verify 

inventory — The  omission  to  verify  the  inventory  is  an 
irregularity  only  within  the  meaning  of  s.  578,  and  it 
does  not  vitiate  the  application  for  execution :  Nasir- 
un-Nissa  v.  Ghafur-ud-Din,  28  All.  244. 

8.  244,  p.  240,  11.  3-14         omit  ill.  (2)  altogether. 

8.  244,  p.  242,  f.  n.  (/)       add  Kumaretta  v.  Sabapathy,  30  Mad.  26. 

8. 244,  p.  243,  1.  10  add  following  case  after  **  incapable    of    execution*': 

Krishna  v.  Singara,  4  Mad.  219. 

8.  244,  p.  243,  f.  n.  {m)     substitute    Periatambi  v.    Vellaya,    21    Mad.  409    for 
Ramayyar  v.  Ramayyar,  21  Mad.  356. 

8.  244,  p.  248,  f.  n.  (g)  add  Gaya  Prasad  v.  Randhir  Singh,  28  All.  681. 

8.  244,  p.  249,  f.  n.  (/)  add  Bujha  Roy  v.  Ram  Kumar,  26  Cal.  529. 

s.  253,  p.  257,  f.  n.  (m)  add  Jamsedfi  v.  Bawabhai,  25  Bom.  409. 

s.  257A,  p.  262,  1.  28,  read  «*  these  *'  for  "  those.** 
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s.  257A,  p.  263,  1.  17,         read  "  cited  »*  for  "  sited.*' 

s.  273,  p.  288,  f  n.  (r)       add  Delhi  and  London  Bank  v.  Partah  Singh,  28  All. 
771. 

s.  287,  p.  302,  I,  34  add  as    a   new    para :    Appeal^9Si    order    disallowing 

the  objection  of  a  judgment-debtor  that  the  value  of 
the  property  specified  in  the  proclamation  was  grossly 
inadequate  comes  under  s.  244,  and  is  therefore  appeal- 
able: Ganga  v.  Raf  Coomar,  30  Cal.  617. 

s.  290,  p.  303,  f.  n  (*)  add  Guframati  v.  Saiyid  Akbar,  9  Bom.  L.  R.  8?. 

s.  291,  p.  304,  f.  n.  (n)  add  Varmikalinga  v.  Chidamhara,  29  Mad.  37., ' 

s.  311,  p.  320,  f.  n.  (o)  add  Gujramati  v.  Saivid  Akbar,  9  Bom.  L.  R.  83. 

8.  311,  p.  321,  1.  15  substitute  ^oc/ama/ion  iot  attachment, 

s.  317,  p.  333,  f.  n.  («)  substitute  "31  Bom.  61  "  for  "8  Bom.  L.  R.  873." 

s.  S31,  p.  345,  1.  27  add  following  after  1,  27  :  A  defendant  not   a   part>'  to  a 

compromise-decree  is  not  a  judgment-debtor.  He  is 
**a  person  other  than  thhe  judgment  debtor,"  and  if 
he  obstructs  execution  of  the  decree,  the  procedure 
prescribed  by  this  section  is  to  be  followed  :  Jathave- 
dan  V.  Kunchu,  30  Mad.  72. 

s.  J75,  p.  376,  last  line       omit  the  word  **  on  "  after  **  which  " 

s.  503,  p.  452,  1.  34  add :     And   it   has  been  recently  held  by  the    Calcutta 

High  Court  that  a  receiver,  who  is  authorized  to  sue, 
though  not  expressly  in  his  own  name,  may  do  so  by 
virtue  of  his  appointment  with  full  powers  under  the 
present  section :  Jagat  Tarini  v.  Naha  Gopal,  34  Cal» 
305. 

s.  505,  p.  454,  add  to  the  commentary  :     Appointment  of  receiver  by 

a  subordinate  Court  without  sanction  of  the  District 
Cowr<— Where  a  suit  was  instituted  by  a  receiver  at  a 
time  when  he  had  been  appointed  by  a  subordinate  Judge 
to  act  temporarily,  but  without  the  previous  sanction 
of  the  District  Judge,  which,  however,  was  subsequently 
obtained,  it  was  held  that  such  a  suit  was  validly 
instituted  by  the  receiver:  Jogat  Tarini  v.  Naba 
Gopal,  34  Cal.  305. 

s.  516,  p.  462,  1.  17  read  "  while  "  for  '»  which." 

8.  526,  p.  477,  1.  8  read  *♦  in"  for  **  under." 

s.  567,  p.  515,  1.  21  read  "  its"  for  **  their." 

s.  588,  p.  537,  1.  23  omit  the  word   **  such." 
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CODE  OF  CIVIL  PROCEDURE. 

ACT    XIV.    OP    1882. 

Reckived  thb  G-G.'s  assent  on  the  17th  March,  1882. 

An  Act  to  consolidate  and  amend  the  Laws  relating  to 
the  Procedure  of  the  Courts  of  Civil  Judicature. 


Whereas  it  is  expedient  to  consolidate  and  amend  the 
laws  relating  to  the    Procedure   of  the 
ream  e.  Courts  of  Civil  Judicature  ;  it  is  hereby 

enacted  as  follows  : — 

Interpretation  of  the  Act- — The  first  Code  of  Civil  Procedure  was  passed 
in  the  year  1859,  and  it  was  repealed  by  the  Code  of  1877.    The  Code  of  1877  has 
been  repealed  by  the  present  Code.     It  will  be  seen  from  the  Preamble  that  the 
present  Act  not  only  defines  and  amends  but  also  consolidates  the  law  of  civil 
procedure.    The  object  of  consolidation  is  to  collect  the  statutory  law  bearing 
upon  a  particular  subject,  and  to  bring  it  down  to  date,  in  order  that  it  may  form 
a  useful  code  applicable  to  the  circumstances  existing  at  the  time  when  the 
consolidation  Act  is  passed.    When  a  question  therefore  arises  as  to  the  con- 
struction of  a  section  in  such  an  Act,  the  proper  course  is  in  the  first  instance  to' 
examine  the  language  of  the  statute  and  to  ask  what  is  its  natural  meaning. 
If  the  meaning  is  plain,  it  is  not  proper  to  have  recourse  to  the  Act  repealed  by 
the  consolidating  Act  [i.e.,  the  Code  of  1877]  or  to  appeal  to  earlier  decisions,  and 
the  language  of  the  Act  must  be  interpreted  uninfluenced  by  any  considerations 
derived  from  the  previous  state  of  the  law.     But  if  the  meaning  be  doubtful,  such 
resort  would  be  perfectly  legitimate  (a). 

The  following  are  some  of  the  leading  rules  relating  to  the  interpretation  of 
statutes : 

1 .  Proceedings  of  the  Legislature  in  passing  an  Act  are  to  be  excluded  from 
consideration  on  the  judicial  construction  of  the  Act  (6).  The  proceedings  above 
referred  to  include  Reports  of  Select  Committees,  Statements  of  Objects  and 
Reasons  attached  to  Bills,  and  debates  of  the  Legislature  (c). 

2.  Marginal  notes  to  the  sections  of  an  Act  are  not  to  be  referred  to  for 
the  purpose  of  construing  the  Act  (d). 


(a)    Bank  of  England  v.Vagliano^(\S&l)  k.C        ih)    -4dmint«tmfor-General  v.  Pr^mtol,  22  Cal. 

107 ;  Adminiatrator-Oeneral  v.  Fremlal,  ,  788,  22  L  A.  107,  followed  in  22  Cal.  1017. 

22  Cal.  788.  22  I.  A.    107 ;   Norendra  v.  i    (c)    Queen-Empresa  v.  Tilak,  22  Bom.  112. 
Kamal  Basini,  23  Cal.  563,  23 1.  A.  18 ;  20        Id)    Tltakurain  BalraJ  v,  Jagatpal^  8  C.  W.  N. 

Mad.  97, 103 ;  28  Cal.  517.  I  699 ;  31 1.  A.  132. 
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CIVIL   PROCEDURE  CODE 


Short  Title. 


Commencement. 


Local  extent. 


SB*  1»  2  3^     Illustrations  in  Acts  of  the  Legislature  ought  never  to  be  allowed  to 

control  the  plain  meaning  of  the  section  to  which  they  are  appended,  especially 
when  the  effect  would  be  to  curtail  a  right  which  the  statute  in  its  ordinary-  sense 
would  confer  (dd). 

4.  The  essence  of  a  Code  is  to  be  exhaustive  on  the  matter  in  respect 
of  which  it  declares  the  law  ;  hence  it  is  not  the  province  of  a  judge  to  disregard 
or  go  outside  the  letter  of  the  enactment  according  to  its  true  construction  (e). 

Preliminary* 
!•     This  Act  may  be  cited  as   *'  The 
Code  of  Civil  Procedure :" 

and  it   shall  come  into  force    on    the 

first  day  of  June,  1882. 

This    section   and  section  ^^    extend    to   the   whole   of 

British  India.     Tlie  other  sections  extend 

to  the  whole  of  British  India  except  the 

Scheduled  Districts  as  defined  in  Act  No.  XI\\  of  1874. 

Civil  Procedure  Codes.-  The  first  Code  of  Civil  Procedure  being  Act  VIII. 
of  1859,  was  repealed  by  the  Code  of  1877 ;  the  latter  Code  has  been  repealed  by 
the  present  Code. 

British  India— There  is  no  definition  of  "  British  India  "  in  the  Code.  In 
the  absence  of  any  definition  of  a  particular  term  in  an  Act,  we  are  to  turn  to  the 
definition  of  that  term  in  the  General  Clauses  Act  X.  of  1897.  There  are  several 
terms  or  clauses  of  frequent  or  general  occurrence  in  several  Acta,  and  these  are 
defined  in  the  General  Clauses  Act.  **  British  India  *  is  one  of  them,  and  it  is  de- 
fined in  that  Act  (s.  3,  cl.  17),  as  meaning  *'  all  territories  and  places  within  His 
Majesty *s  dominions  which  are  for  the  time  being  governed  by  His  Majesty 
through  the  Governor-General  of  India  or  through  any  Governor  or  other  officer 
subordinate  to  the  Governor-General  of  India.**  The  question  whether  a  parti- 
cular place  is  within  the  limits  of  British  India  is  often  of  importance  in  relation 
to  the  provisions  of  s.  380,  below.  Aden  (/)  is  included  in  British  India,  but  not 
Singapore  (g). 

Scheduled  Districts.— A  list  of  Scheduled  Districts  is  given  in  Schedule  I. 
to  the  Scheduled  Districts  Act  XIV.  of  1874.  The  sections  of  this  Code  except  ss. 
1  and  3  do  not  extend  to  any  of  the  Scheduled  Districts.  Section  5,  however,  of 
the  Scheduled  Districts  Act,  empowers  the  Local  Government  with  the  sanction 
of  the  Governor-General  in  Council  to  extend  to  any  of  the  Scheduled  Districts 
any  enactment  in  force  in  British  India,  and  the  whole  of  the  Procedure  Code 
has  accordingly  been  extended  to  several  Scheduled  Districts  including  Sindh, 
Ajmere,  Merwara  and  the  Scheduled  Districts  of  the  Punjab  (h). 

Interpretation  2.     In  this  Act,  unless  there  be  some- 

clause,  thing  repugnant  in  the  subject  or  context, 

—  **  Chapter"  means   a  chapter  of  this 

-Chapter-  q^^  . 


<dd)    Koylatih  v.  Sonatunj  7  Cal.  132. 

ie)    Oofcul  Arandor  T.  Pudnumimd,  29  C»l.  707, 

715. 
</)    Aden  lAWB  Regulation,  1891,  8. 2. 


(0)    Straits  Settiement  Act,  1866,  s.  I. 
(h)    Bee  Unrepealed  General  Acts.  Vol.  11. 
579. 
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COUNSEL,    ATTOliNKY    AND    PLKADKR 


*  District :" 

•  District  Court : 


"district"  means  the  local  limits  o£  the  juiisdictioii  of 
a  principal  Civil  Court  of  original  juris- 
diction (hereinafter  called  a  ''District 
Court"),  and  includes  the  local  limits  of 
the  ordinary  original  civil  jurii^diction  of  a  High  Court ; 
every  Court  of  a  grade  inferior  to  that  of  a  District  Court 
and  every  Court  of  Small  Causes  ^hall,  for  the  purposes  of 
this  Code,  be  deemed  to  be  subordinate  to  the  High  Court 
and  the  District  Court : 


S.2 


High 


**  pleader 

"pleader." 

Court : 


means  every  person  entitled  to  nppear  and 
plead  for  another  in  Court,  and  includes 
an  advocate,  a  vakil  and  an  attorney  of  a 


Ditferent  rulings  of  different  High  OonrtS.— Where  there  are  different 
rulings  of  different  High  Courts  on  a  particular  point,  a  Judge  should  follow  the 
ruling  of  the  High  Court  to  which  he  is  subordinate  (i). 

*'  Pleader  '* — The  expression  **  pleader'*  is  here  used  in  a  much  larger  than 
its  ordinary  signification  as  a  convenient  term  to  designate  all  persons  entitled  to 
plead  for  another  in  Court.  Ordinarily  the  expression  '•  pleader  "  is  synonymous 
with  **  vakir'  (/). 

Anthority  to  COn)proniise>— An  attorney  or  solicitor  is  entitled  in  the 
exercise  of  his  discretion  to  enter  into  a  compromise,  on  behalf  of  his  client,  if  he 
does  so  in  a  bona  fide  manner  (/;).  And  so  is  counsel  (/).  But  a  pleader  cannot 
enter  into  a  compromise  on  behalf  of  his  client  without  his  client's  express 
authority  (m).  The  reason  is  that  both  counsel  and  solicitor  have  an  implied 
authority  to  compromise,  the  former,  by  virtue  of  his  retainer,  and  the  latter,  by 
virtue  of  his  position  of  agent  in  relation  to  his  client  (n) ;  but  a  pleader  has  no 
such  implied  authority,  and  he  must  therefore  obtain  the  express  authority  of  his 
client  to  compromise  a  suit.  A  compromise  made  by  a  solicitor  or  counsel  is 
binding  on  the  client,  though  it  may  have  been  made  against  the  express  direc- 
tions of  the  client,  unless  the  client  has  revoked  the  authority  of  his  counsel  or 
solicitor  to  compromise  on  his  behalf,  and  communicated  the  revocation  to  the  other 
side.  This  must  be  done  before  the  decree  or  order  is  sealed  (o).  But  there  is  this 
distinction  between  the  position  of  a  solicitor  and  counsel,  that  if  a  solicitor  has 
compromised  in  face  of  express  instructions,  an  action  will  lie  against  him  for 
damages  (/>),  but  no  such  action  will  lie  against  counsel  under  similar  circum- 
stances. And  further,  if  the  compromise  made  by  the  solicitor  is  not  reasonable, 
he  will  be  liable  in  damages  to  his  client  (/>),  though  counsel  is  not  liable  under 
similar  circumstances.  The  reason  of  this  distinction  lies  in  the  fact  that  the 
relation  of  counsel  and  client  renders  the  parties  mutually  incapable  of  making 
any  legal  contract  of  hiring  and  service  concerning  advocacy  in   litigation  (q). 


(i) 

(/) 

(fc) 

[I) 
(m) 


Korhan  Ally  v.  Sharoda  Proshad,  10  CaL 

82;  15  Bom.  419;  17  Bom.  555. 
Pleader  of  the  High  Court,  in  re,  8  Bom. 

145.. 
Fray  y.  Voules,  I.  E.  <&  E.  339 ;  Jagannath- 

das  y.  Bamdas,  7  B.  H  C ,  O.  0.  79. 
Kempahall  ▼.  Holland,  14  R.  336. 
Jagapati  y.  Ekambara,  21  Mad.  274. 


(n) 


(o) 


&) 


Counsel  is  not  his  client's  agent,  bat  a 

solicitor  is :  Matthews  y.  Munster,  20  O. 

B.  D.  141, 142. 
Berry  v.  Mulle7i,  5  Ir.  Rep.  Eq  368 ;  Jang 

Bahadur  V.  Shankar.  IS  Al\  272;  Carri- 

aon  y.  Rodrigue»,  13  Cal.  115. 
Fray  v.  Voules,  1  E.  &  E.  339. 
Kennedy  y.  Brotvn.  13  C.  B.  N.  S.  677. 
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S*  8  Hence  counsel  cannot  sue  his  client  for  fees,  and  the  client  has  no  legal  remedy 
against  his  counsel  for  non-attendance  or  negligence,  or,  it  would  seem,  for  any 
breach  of  duty  short  of  fraud  or  collusion  (r).  The  authority  of  counsel  and 
solicitor  to  compromise  a  suit  is  limited  to  the  issues  in  the  suit ;  hence  a  com- 
promise will  not  be  binding  on  a  client  if  it  extends  to  matters  outside  the  scope 
.  of  the  particular  case  in  which  the  counsel  or  solicitor  is  retained  (s).  And  since 
a  compromise  is  but  an  agreement,  it  will  be  set  aside  at  the  instance  of  the  client, 
if  it  has  been  made  by  the  counsel  or  solicitor  under  a  misrepresentation  or  mistake, 
to  the  same  extent  as  an  agreement  entered  into  under  similar  circumstances  by 
the  client  would  be  (t) :  see  Indian  Contract  Act,  1872,  ss.  17-22. 

Power  to  refer  to  arbitration- — The  law  is  the  same  as  regards  reference 
to  arbitration.  Counsel  has  an  implied  power  to  consent  to  a  reference,  and  so 
has  a  solicitor  on  the  record  {u).  But  this  authority  does  not  extend  to  referring 
the  case  itself  to  arbitration  on  terms  different  from  those  which  the  client  has 
authorised  (v).  And  where  an  agreement  to  refer  has  been  entered  into  by  a 
solicitor  against  the  wish  of  the  client,  the  agreement  is  binding  as  in  the  case  of 
a  compromise,  and  the  client's  remedy  is  against  the  solicitor  (tt;).  A  Pleader  or 
Vakil  has  no  power  to  refer  the  cause  without  the  express  consent  of  the  client  (x). 
But  neither  an  attorney  nor  a  vakil  can  apply  to  the  Court  for  an  order  of 
reference,  unless  he  is  specially  authorised  in  writing  by  his  client  in  that  behalf 
(s.  506  below). 

Authority  to  withdraw  suit. — Counsel  has  an  implied  power  to  withdraw 
an  action  (y);  and  a  solicitor,  it  would  seem,  has  the  same  power.  But  a  pleader 
or  vakil  has  no  such  authority,  unless  he  is  expressly  authorised  by  his  client  in 
that  behalf,  or  unless  the  Vakalatnamah  is  general  in  its  terms,  and  empowers 
the  pleader  to  act  and  take  any  steps  in  the  case  {z). 

Power  to  bind  client  by  admissions.— Counsel  (a),  solicitors  (6),  and 
pleaders  or  vakils  (c),  have  an  implied  authority  to  bind  their  clients  by  admissions 
of  fact  J  provided  such  admissions  arc  made  during  the  actual  progress  of  litiga- 
tion, and  not  in  mere  conversation.  Thus  an  admission  of  liability  by  a  pleader 
is  sufficient  to  warrant  a  decree  (d),  A  fortiori  it  is  so,  when  the  admission  is 
made  by  a  solicitor  or  by  counsel.  The  result  is  that  the  client  will  be  bound  by 
the  admission,  even  though  it  may  be  erroneous.  But  neither  counsel  nor 
solicitor  nor  pleader  can  bind  his  client  by  an  admission  on  a  point  of  law.  Hence 
if  the  admission  be  erroneous,  the  client  will  not  be  bound  by  it  (e). 

*'  Government  pleader  "  includes   also   any  officer  ap* 
^  .    ^    „      pointed  by   the  Local  Government   to 

"Government  pleader."         "^       ^  n,  o  .t       t* 

perform  all  or  any  of  the  lunctions  ex- 
pressly imposed  by  the  Code  on  the  Government  pleader  : 


ir) 


Swinfen  v.  Lord  Chelmsford,  1  F.  &F.  619 
(at  niaiprius);  29  L  J.  Exch,  382  (in  the 
Court  01  Exch.) 
Nundo  Lai  v.  Nistarvni,  27  Cal  428 ;  Swin- 
fen V.  Lord  Chelmafordy  supra. 
Hictmaii  v.  Berens  (1895)  2  Ch.  638;  Wild^ 
ingv.  Sanderson  (1897)  2  Ch.  534;  Hud- 
dersfield  Ba/nking  Co.  v.  Lister  (1895)  2 
Ch.  273;  Bibee  Soloman  v.  Abdool  Asees, 
6  Cal.  687,  706. 
Smithy.  Tromp,  7  C    B.  757;  Faviell  v, 
Eastern  Counties  By.  Co,  2 'Ex  344. 
v)    Neale  v.  Gordon-Lennox  (1902)  A.  C  465. 
'—^    Filmer  v.  Delber,  3  Taunt,  486 :  Smith  v. 
Trompy  supra. 
Thakur  Pershad  v.  Kalka,  6  N.  W.  P.  210. 


it) 
(«) 


(2/) 
(«) 

ic) 


id) 
ie) 


Chambers  v.  Mason,  5  C.  B.  N.  S.  69; 

Strauss  v.  Franies,  L.  R.  1  Q.  B.  379. 
Bam  Coomar  v.  Collector  ofBeerhhoom,  5 

W.  R.  80. 
Mailer  v.  Worman,  2  F.  &  F.  165. 
Wagstaff  v  Watson,  4  B.  &  Ad.  339 ;  Fetch 

V.  Lyon,  9  Q.  B.  147. 
Kower  Narain  v.  SHnath,  9  W.  R.  485 ; 

Bajunder  v.  Bijai,  2  M.  I.  A.  253;  18  All. 

384;  22  Mad.  538. 
Sreemutty  Dosseey.  Pttem6«r,  21  W,  R. 

332. 
Dwar  Bux  v.  Fatik.  3 C.W.N.  222 (pleader) 

Beni  Pershad  v.  Budhnath,  27  Cal.  156 ; 

26  I.  A.  216  (counsel). 
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DECREE    AND    ORDER 


"CoUcctor.' 

revenue  : 


**  Collector  "  means  every  officer  perform-       ^«  ^ 
ing  the  duties  of  a  Collector  of  land^ 


** decree"  means  the  formal  expression  of  an  adjudica- 
«'decr    "  ^^^^  upon  any  right  claimed,  or  defence 

set  up,  in  a  Civil  Court,  when  such  ad- 
judication, so  far  «s  regards  the  Court  expressing  it,  decides 
the  suit  or  appeal.  An  order  rejecting  a  plaint,  or  directing 
accounts  to  be  taken,  or  determining  any  question  mentioned 
or  referred  to  in  section  244,  but  not  specified  in  section 
588,  is  within  this  definition  :  an  order  specified  in  section 
588  is  not  within  this  definition  : 

** order"  means  the  formal   expression   of  any  decision 
„         „  of  a  Civil  Court   which  is  not  a  decree  as 

above  defined 

Importance  of  diBtinction  between  Decree  and  Order.— The  decisions 
of  a  Court  of  law  may  be  divided  into  two  classes,  namely,  (1)  decrees,  and  (2) 
orders.  The  distinction  between  a  decree  and  an  order  is  important,  for  while  all 
decrees  are  appealable  (s.  540),  all  orders  arc  not.  Only  such  of  the  orders  as  are 
set  forth  in  s.  588  below  are  appealable  under  the  Code  ;  other  orders  are  not  so 
appealable.  Since  an  appeal  can  lie  only  from  a  decree  or  from  an  order  specified 
in  s.  588,  it  is  clear  that  when  a  party  appeals  from  a  decision,  he  must  show  that 
the  decision  is  either  a  decree  or  an  appealable  order.  To  take  an  illustration  :  i4, 
^cging  that  he  is  a  pauper  (s.  401),  applies  for  leave  (ss.  403-404)  to  institute  a 
suit  as  a  pauper  against  B  for  damages  for  breach  of  a  contract.  [The  object  of 
a  petition  to  sue  in  forma  pauperis  is  to  be  exempted  from  the' payment  of  Court 
fees  (s.  410).]  The  Court  finds  on  enquiry  that  A  is  not  a  pauper,  and  rejects  the 
application  (s.  407).  A  appeals  from  the  decision.  B  contends  that  the  decision 
is  not  appealable.  In  order  that  an  appeal  may  lie,  the  decision  must  amount  to 
a  decree  or  it  must  be  an  order  appealable  under  s.  588.  Now  a  decision  rejecting 
an  application  for  leave'to  sue  as  a  pauper  is  not  set  forth  as  an  appealable  order 
in  s.  588.  A  must  therefore  show  that  the  decision  amounts  to  a  decree.  But  it 
has  been  held  that  this  decision  is  not  a  decree.  It  is  therefore  an  unappealable 
order,  and  no  appeal  will  lie  from  it  (/).  It  will  thus  be  noted  that  it  is  only  when 
a  decision  does  not  find  place  in  s.  588  as  an  appealable  order,  that  the  question 
arises  whether  the  decision  is  a  decree  or  an  order,  by  which  latter  expression  is 
meant  in  this  context  an  unappealable  order.  To  take  another  instance :  ^,  in 
Calcutta,  institutes  a  suit  in  Bombay,  by  his  constituted  attorney  A*,  against  B,  to 
recover  the  amount  due  on  a  promissory  note.  B  applies  for  an  order  for  the 
personal  appearance  of  A  in  the  Bombay  Court,  and  the  application  is  granted 
(s.  66).  A  appeals  from  the  decision.  V^ill  the  appeal  lie  ?  The  first  question  to 
ask  is  whether  a  decision  under  s.  66  directing  the  personal  appearance  of  a 
plaintiff  in  Court  is  an  order  appealable  under  s.  588.  On  referring  to  s.  588,  cl. 
(3),  it  will  be  seen  that  such  a  decision  is  an  appealable  order.  The  appeal  will 
therefore  lie,  and  it  is  unnecessary  to  determine  whether  the  decision  is  a  decree. 


[f)    Secretary  of  State  v.  JiUo,  21  AU.  133. 
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Distmctioii  between  decree  and  order- We  now  proceed  to  consider 
the  distinction  between  a  decree  and  an  order.  A  ••  decree  *»  is  defined  in  the 
Code  as  meaning  "the  formal  expression  of  an  adjudication,  upon  any  right 
claimed,  or  defence  set  up  in  a  Civil  Court,  when  such  adjudication,  so  far  as 
regards  the  Court  expressing  it,  decides  the  suit  or  appeal:'  The  words  itali- 
cised above,  indicate  the  distinguishing  marks  of  a  decree.  To  constitute  a  deci- 
sion a  decree,  the  following  conditions  must  be  present  :— 

I.  The  decision  must  have  been  given  in  a  suit  or  appeal. 

II.  The  decision  must  have  been  pronounced  on  the  right  claimed,  or  the 
defence  or  answer  set  up  in  the  suit  or  appeal. 

III.  The  decision  in  the  suit  or  appeal  must  be  final  so  far  as  the  Court 
deciding  the  suit  or  appeal  is  concerned ;  for  it  has  been  held  that  the  word 
<<  decides  "  in  the  definition  of  "  decree  "  means  decides  finally  (g). 

If  all  the  elements  set  forth  above  concur  in  a  decision,  the  decision  is  a 
decree  ;  if  not,  it  is  an  order,  for  all  decisions  which  are  not  decrees  are  orders 
(see  definition  of  "order  "  above). 

Illustrations  of  Condition  I. 

1.  A  applies  for  leave  to  sue  in  forma  pauperis  (ss.  403-404).  The 
application  is  rejected  on  the  ground  that  A  is  not  a  pauper  (s.  407).  This 
decision  is  not  a  decree,  for  it  is  not  a  decision  in  a  suit  (h).  [The  application  is 
for  leave  to  sue,  which  shows  clearly  that  there  is  yet  no  suit.  Every  suit  is 
commenced  by  a  plaint  (s.  48),  and  an  application  for  leave  to  sue  in  forma 
pauperis  does  not  become  a  plaint  until  the  application  is  granted  (s.  410).] 

2.  There  are  several  Acts  relating  to  special  subjects,  under  which  the 
proceedings  have  to  be  commenced,  by  a  petition,  and  not  by  a  suit.  Decisions 
on  petitions  under  those  Acts  would  not  therefore  be  decrees.  Thus  a  decision  on 
a  petition  under  the  Religious  Endowments  Act  (XX  of  1863)  appointing  a  ne^- 
member  to  fill  a  vacancy  in  a  committee  of  trustees  of  an  endowment  is  not  a 
decree  (i), 

3.  A  suit  instituted  by  A  against  B  is  dismissed.  A  applies  for  leave  to 
(Appeal  as  a  pauper  (s.  592),  but  the  application  is  rejected.  This  decision  is  not  a 
decree,  for  it  is  not  a  decision  in  an  appeal  (j),  there  being  yet  no  appeal. 

Illustrations  of  Condition  II. 

1.  In  a  suit  by  i4  against  B,  an  application  is  made' by  X  to  be  added  as  a 
plaintiff  to  the  suit  on  the  ground  that  he  is  interested  in  the  subject-matter  of 
the  suit.  The  application  is  rejected.  The  decision  is  not  a  decree,  for  tt  is  not 
a  decision  on  any  right  which  X  might  have  claimed  in  the  suit  had  he  been  made 
a.  party-plaintiff  {k), 

2.  A  plaintiff  in  a  suit,  finding  that  the  suit  must  fail  by  reason  of  some 
formal  defect,  applies  for  leave  under  s.  373  to  withdraw  from  the  suit  with  liberty 
to  bring  a  fresh  suit.  The  leave  is  granted.  This  decision  is  not  a  decree,  for  it 
does  not  in  any  sense  decide  the  suit,  and  the  right  claimed  by  the  plaintiff  and 
the  defence  set  up  by  the  defendant  still  remain  open  for  the  determination  of  the 
Court  in  a  subsequent  suit  (/). 


Lekha  t.  Bhauna,  18  AU.  101, 104. 
,  ,    Secretary  of  State  v.  Jillo,  21  AU.  133. 
(i)    MinaiuMv.  Subramanyti,  11  Mad.  25, 36, 

14  I.  A.  16a 
(i)    Appaaami  v.  Somaeundra,  26  Mad.  437. 


(k)   AHrunni$$a  t.  Komurunnieea,  13  Oal.  100 

2  AU.  904. 
(0    €^enda  Mai  ▼.  Pirbhau  Lai,  17  AU    97; 

Jofjodindroy.  SarutSunduri.  18  Cal.  3U, 
See  also  PatUiji 


foUowed  in  27  Cal.  362. 


and  Barmo  y.  Mehdi,  11  AU.  375.  '  ▼  Ganu,  15  Bom.  370. 
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lUusiraiUms  o/  GotuUtum  111, 

1.  A  sues  B  for  damages  for  tyrcach  of  a  contract.  A  dies  during  the 
pendency  of  the  suit,  but  no  application  is  made  within  the  period  allowed  by  law' 
by  any  person  claiming  to  be  the  legal  representative  of  A  to  have  his  name 
entered  on  the  record  in  place  of  i4.  B  applies  for  an  order  declaring  that  the 
suit  has  abated,  and  the  order  is  made  (s.  366.  para.  1).  Subsequently  X,  claiming 
to  be  the  legal  representative  of  A^  prefers  an  [^appeal  from  the  decision.  The 
decision  is  not  appealable  as  an  order,  for  'it  is  not  set  forth  in  s.  588.  Nor  is  it 
appealable  as  a  decree,  for  it  is  not  a  decree.  The  decision  is  not  a  decree,  for  it 
is  not  a  final  adjudication  on  the  right  claimed  by  il.  A  decision  in  a  suit  is  said 
to  be  final  when  the  Court  by  which  the  suit  is  tried  cannot  proceed  further  with 
that  suit  except  in  execution  proceedings.  But  a  decision  under  s.  366,  para  (1), 
declaring  that  a  suit  has  abated  is  not  final ;  for  if  X  satisfies  the  Court  that  he 
was  prevented  by  sufficient  cause  from  continuing  the  suit,  the  order  of  abatement 
wHl  be  set  aside  under  s.  371,  and  the  suit  will  be  proceeded  with  (m). 

2.  A  sues  B  for  damages  for  breach  of  a  contract. .  The  defence  is  that  B 
did  not  enter  into  any  contract  with  A  as  alleged.  The  Court  finds  that  there  was 
a  contract,  and  awards  the  plaintiff's  claim.  This  decision  is  a  decree,  for  it  is  a 
final  adjudication  in  a  suit  on  a  right  claimed  by  the  plaintiff  and  on  the  defence 
set  up  by  the  defendant.  B  is  therefore  entitled  to  appeal  from  the  decision.  If 
he  prefers  an  appeal,  the  decision  becomes  sub  judice.  If  the  appeal  be  withdrawn 
without  permission  to  bring  a  fresh  appeal,  the  decree  appealed  from  becomes 
again  the  final  decree  in  the  case.  But  if  the  appeal  is  proceeded  with,  and  a 
decree  made  in  appeal,  the  decree  of  the  appellate  Court  is  the  final  decree  in  the 
case  (n). 

What  is  a  Sllit?— A  decree,  it  has  been  seen,  is  a  formal  expression  (s.  206) 
of  an  adjudication  in  a  suit  or  appeal.  What  then  is  a  suit  ?  It  has  been  said  in 
a  Bombay  case  that  every  proceeding  which  terminates  in  a  decree  is  a  suit  (o). 
Prom  this  point  of  view,  an  application  in  execution  of  a  decree  in  a  suit  (s*  244) 
may  itself  be  a  suit,  for  it  does  in  some  cases  terminate  in  a  decree  (see  latter 
portion  of  definition  of  '*  decree  ").  But  it  is  more  correct  to  say  that  proceedings 
in  execution  of  a  decree  are  a  mere  continuation  of  the  suit  in  which  the  decree  is 
made,  and  this  view  has  the  sanction  of  the  Judicial  Committee  (^).  The  view  of 
the  Bombay  High  Court  is  also  open  to  the  objection  that  every  suit  does  not 
necessarily  terminate  in  a  decree.  Thus  when  a  suit  is  withdrawn  with  permission 
to  bring  a  fresh  suit,  the  decision  allowing  the  plaintiff  to  withdraw  from  the  suit 
is  not  a  decree.  The  term  **  suit**  may  therefore  be  defined  as  a  proceeding  in^ a 
civil  court  which  is  commenced  by  a  plaint  (q) :  see  s.  48  below. 

Decision  rejecting  plaint*— We  now  turn  to  the  latter  portion  of  the  de- 
finition of  **  decree."  An  intending  suitor  presents  a  plaint  to  a  Court  (s.  48),  but 
the  plaint  is  rejected.  The  defihition  says  that  this  decision  is  a  decree.  Now  a 
plaint  may  be  rejected  on  the  grounds  set  forth  in  s.  53,  or  on  the  grounds  set  forth 
in  s.  54  of  which  insufficiency  of  stamp  is  one  (r),  or  under  s.  442  on  the  ground  that 
it  is  filed  by  or  on  behalf  of  a  minor  without  a  next  friend.  Is  a  decision  rejecting  a 
plaint  a  decree  whatever  be  the  ground  on  which  it  is  rejected  ?  Yes — is  the  answer 
given  by  the  High  Court  of  Calcutta  (s).     A  decision  rejecting  a  plaint  being  a  decree 


S.    2 


(HI)  flamida  V.  iilt  IfuMin.  17  All.  172.  The 
deolBion  to  the  contrary  in  Bhika^  v. 
Pmnihotaim^  10  Bom.  280,  toUowed  by  the 
High  Conrt  of  Madras  in  Suhhayya  t. 
SamLnadayvcur,  IS  Mad.  49^  4oe»  not 


'  to  be  8onn4  lav. 

rtu,i5  Bom. 

Mavfunaih  x^YenhaMK,  6  Bom.  S4, 62. 


appear  t 


Pat] 


OanUf  ISBom.  ^,  2t5. 


(p)    Bam  Kirpal  ▼.  Bup  Ktutri^  6  All  269.  274 
11 1.  A.  fl,  see  also  18  Cal.  500, 504. 

(q)    Venkata  ▼.  Venhatanmo,  22  Mad.  256 ; 
Cal.  723, 729^  22  Oal.  942,  946. 

(r)    AJoodhya  Per$had  t.  Ounga  Per^had 

(ft)    ^eni  iiam  y.  Jtom  ZkU,  13  GaL  189. 
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the  party  whose  plaint  is  rejected  may  prefer  an  appeal  from  the  decree  (s.  540). 
Or  he  may  cure  the  defect  in  the  plaint  for  which  it  was  rejected,  and  may  present 
a  fresh  plaint  (s.  56). 

It  may  be  observed  that  a  decision  rejecting  a  plaint  does  not  comply  wit 
the  requirements  of  the  definition  of  a  decree  given  above.     It   is  then  a   decree, 
not  because  it  falls  within  the  definition  of  *' decree/*    but  because  it  is  expressly 
provided  in  the  present  section  that  it  shall  be  a  decree. 

Decision  returning  plaint. — A  plaint  may  be  returned  by  a  Court  for 
amendment  under  s.  53.  or  to  be  presented  to  the  proper  Court  under  s.  57.  In 
either  case  the  decision  returning  the  plaint  is  an  order  appealable  under  s.  588, 
cl.  6  (tjy  but  it  is  not  a  decree. 

Der^ision  rejecting  memorandum  of  appeal.— it  is  provided  by  the  present 
section  that  a  decision  rejecting  a  plaint  is  a  decree.  The  provisions  of  this  and 
other  sections  relating  to  suits  are  made  to  apply  to  appeals  by  s.  582  so  far  as 
such  provisions  are  applicable.  Hence  it  has  been  held  that  a  decision  rejecting  a 
memorandum  of  appeal  under  s.  543  on  the  ground  that  it  contains  scandalous 
matter  («),  or  on  the  ground  that  it  is  barred  by  limitation  (v),  or  that  it  is  in- 
sufficiently stamped  (t&),  or  that  it  was  not  duly  presented  (jrVis  a  decree. 

Decision  returning  memorandum  of  appeal. — it  has  been  seen  above  that 
a  decision  returning  a  plaint  to  be  presented  to  the  proper  Court  is  not  a  decree. 
But  it  is  appealable  under  s.  588,  as  it  is  one  of  the  orders  specified  in  that  section. 
Similarly  a  decision  returning  a  memorandum  of  appeal  is  not  a  decree  {y).  It  is 
therefore  an  order,  but  it  is  not  appealable,  because  it  is  not  set  forth  in  s.  588. 

Decision  directing  accounts  to  be  taken— -4  sues  B  for  partnership  ac- 
counts, alleging  that  he  and  ^  were  partners,  but  that  B  had  denied  the  partner- 
ship. The  Court  declares  that  A  and  B  were  partners,  and  'directs  the  Commis- 
sioner to  take  the  accounts  of  the  partnership.  Is  this  decision  a  decree  ?  It  is 
clear  that  the  decision  is  not  a  final  one,  for  it  still  remains  to  take  the  accounts 
and  determine  what  amount  is  due  by  B  to  A.  A  final  decision  can  only  be  given 
after  the  accounts  are  taken.  The  decision  not  being  a  final  one,  it  cannot  be 
regarded  as  a  decree.  But  then  we  have  the  express  provision  in  the  present 
section  that  such  a  decision  is  a  decree.  It  is  then  this  express  provision  in  the 
present  section  that  makes  such  a  decision  a  decree  (z).  In  the  absence  of  such  a 
provision  in  the  Code  of  1877,  it  was  held  that  such  a  decision  was  not  a 
decree  (a). 

It  may  be  observed  that  a  decree  directing  accounts  to  be  taken  in  a  suit  is 
called  a  ^re/»mfnar3>  decree  as  distinguished  from  b.  final  decree  which  is  made 
after  the  accounts  are  taken.  Preliminary  decrees  are  generally  made  in  partner- 
ship suits,  administration  suits,  partition  suits,  and  suits  for  redemption  or  fore- 
closure of  a  mortgage,  or  for  sale  of  a  mortgaged  property. 


**  judgment :  *' 

decree  or  order 


** judgment"    means   the   statement 
given  by  the  Judge  of  the   grounds   of  a 


U)    2  All,  357;  21  Mad.  234. 

(tt)    Zamindar  of  TwH  V.  Bennayya,  22  Mad. 

(V)    Oulab  Bai  t.  Mangli  Lai,  7  All.  42;  9 

Bom.  452andl2CaI.  30. 
(to)   Bup  Singh  v.  Mvkhraj,  7  All.  887. 


(x)  Ayyatma  t.  N(»oabhoo8hanam,  16  Mad. 

(y)  Mahabir  ▼.  BshaH.  13  All.  320. 

(«)  KrUhfUuami'v,  Baj<igopala,  18  Mad.  73, 

(a)  3  Bom.  161, 166;  9  Oal.  773. 
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•'judgment-debtor :  " 


«« judge"      means      the     presiding 
*'^"^«"^"  officer  of  a  Court  : 

No  judge  can  act  in  any  matter  in  which  he  has  any  pecuniary  mterest,  nor 
where  he  has  any  interest,  though  not  a  pecuniary  one,  sufficient  to  create  a  real 
bias  (6). 

**  judgment-debtor"  means  any  per- 
son against  whom  a  decree  or   order   has 
been  made  : 

"  decree-holder  "    means   any  person  in  whose  favour  a 

decree  or  any  order  capable  of  execution 

"  <ie<^'-ee-hoider : "        ^^^  ^^^^  ^^^^^  ^^ j  includes   any    person 

to  whom  such  decree  or  order  is  transferred  : 

''written  *'  includes  printed  and  litho- 
grafihed,  and  "writing"  includes  print 
and  lithograph  : 
includes  marked  when  the  person  making 
the  mark  is  unable  to  write  his  name  ;  it 
also  includes  stamper!  with  the   name   of 


S.  2 


•  written : 

*  writing : 


'*  t^igned 

**  signed" 


the  person  referred  to 

**  foreign  Court "   means  a   Court   situate   beyond    the 
^     .  limits  of  British  India,   and   not   having 

"foreign  Court  -       authority  in  British  India  nor  established 
by  the  Governor  General  in  Council : 

The  Privy  Council  is  not  within  this  definition,  for  though  it  is  situate  beyond 
the  limits  of  British  India,  it  possesses  authority  in  British  India  (c).  But  the 
High  Court  of  Justice  in  England,  whether  it  be  the  Chancery  Division  {d),  or  the 
King's  Bench  Division  (e),  is  a  foreign  Court. 

''  foreign  judgment  "  means  the  judgment 
of  a  foreign  Court : 


**  foreign  judgment : 


"public  oflScer"  means  a   person   felling 
under  any  of  the   following    descriptions 


"public  officer:" 

(namely)  : — 

every  Judge  ; 

every  covenanted  servant  of  his  Majesty  ; 
every  commissioned   officer   in   the   military   or   naval 
forces  of  His  Majesty  while  serving  under  Government  ; 

every  oflScer  of  a  Court  of  Justice  whose  duty   it  is,  as 
such  officer,  to  investigate  or  report  on  any  matter  of  law  or 


(b)  illooT.  Ooaudha,  19  Bom.  606. 
(e)  BowlM  ▼.  Bowles,  8  Bom.  STL 
(<I)   L<mdtm  Bank  ▼.  Hcrma^  9  B.  H.  C. 


aoo. 


(e)    See  DMtp  2fara<n  T.  Distort,  31  Cal.  274. 
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fact,  or  to  make,  authenticate  or  keep  any  document,  or  to  take 
charge  or  dispose  of  any  property,  or  execute  any  judicial 
process,  or  to  administer  any  oath,  or  to  interpret,  or  to 
preserve  order  in  the  Court,  and  every  person  especiolly 
authorized  by  a  Court  of  Justice  to  perform  any  of  such 
duties  ; 

every  person  who  holds  any  office  by  virtue  of  which 
he  is  empowered  to  place  or  keep  any  person  in  confinement ; 

every  officer  of  Government  whose  duty  it  is,  as  such 
officer,  to  prevent  offences,  to  give  information  of  offences, 
to  bring  offenders  to  justice,  or  to  protect  the  public  health, 
safety  or  convenience  ; 

every  officer  whose  duty  it  is,  as  such  officer,  to  take, 
receive,  keep  or  expend  any  property  in  behalf  of  Govern- 
ment, or  to  iriake  any  survey,  assessment  or  contract  on  be- 
half of  Government,  or  to  execute  any  revenue-process,  or 
to  investigate,  or  to  report  on,  any  matter  affecting  the 
pecuniary  interests  of  Government,  or  to  make,  authenticate 
or  keep  any  document  relatin*?  to  the  pecuniary  interests  of 
Government,  or  to  prevent  the  infraction  of  any  law  for  the 
protection  of  the  pecuniary  interests  of  Government,  and 
every  officer  in  the  service  or  pay  of  Government,  or  re- 
munerated by  fees  or  commission  for  the  performance  of 
any  public  duty. 

And  in  any  part  of  British  India  in  which  this  Code 
*» Government "         Operates,    "Government*'    includes    the 
Government  of  India  as  well  as  the  Local 
Government. 

3,     The    enactments    specified  in   the  First   Schedule 

Enactments  repealed.  ^^^^^^  nnnexcd  axe  hereby  repealed  to  the 
extent  mentioned  m  the  third  column 
thereof.  But  all  notifications  published,  declarations  and 
rules  made,  places  appointed,  agreements  filed,  scales  pre- 
scribed and  forms  framed  under  any  such  enactment,  shall, 
so  far  as  they  are  consistent  with  this  Code,  be  deemed  to  be 
respectively  publishe  ,  made,  appointed,  filed,  prescribed 
and  friimed  hereunder. 

And   when    in   any  Act,    Regulation,   or    notification 
References  in  previous     passcd  or  issucd  prior  to  the  day  on  which  ; 
^•*®*  this   Code  comes  into  force,.  referenjC^ig 
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made  to  Act  iVo.  VIII.  of  1859,  Act  No.  XXllI.  of  1861,  or    S».  8  4 
the  "Code  of  Civil  Procedure,"  or  to  Act  No.  X.  of  187?, 
or  to  any  other  Act  heri^by  repealed,  such  reference  shall, 
so  far  as  mjiy  be  practicable,   be  read   as  applying  to  this 
Code  or  the  corresponding  part  thereof. . 

Save  as  provided  by  section  99 A,  nothing  herein  con- 
Savinffof   roccdurc  in     ^^^^^^  ^hsM  affect  any  procecoings  prior 
suits  instituted  before     to  decree  in  any  suit  instituted  or  appeal 
ist  June,  1882.  presented  before  the  first  day  of  June, 

1882,  or  any  proceedings  after  decree  that  may  have  been 
commenced,  and  were  still  pending  at  that  date. 

Every  appeal  pending  on  the  twenty-ninth  day  of  July, 
Appeals  pending  on  187i^,  which  would  havc  lain  if  this  Code 
29th  July,  1879.  ^ad  been  in  force  on  the  date  of  its 
presentation,  shall  be  hoard  and  determined  as  if  this  Code 
had  been  in  force  on  such  date  ;  and  ever\  order  passed  be- 
fore the  same  day,  purporting  to  transfer  a  c«se  to  a  Collec- 
tor under  Act  No.  X.  of  1S77,  section  320,  and  every  noti- 
fication published  before  the  same  day,  purporting  to  be 
issued  under  Act  No.  X.  of  1877,  section  360,  shall  be 
deemed  to  have  been  respectively  passed  and  i>8ued  in 
ac<  ordance  with  law. 

c««:-^     t      ^  '  4.     Save  as   provided   in    the  second 

Saving     of    certain  i_       r  ^^«  o  -..u*  u        • 

Acts  affecting  Central     paragraph  oi  S(  ction    o,    nothing  nereiti 
pSbTndOudh!'"''''     contained  shall   be   deemed   to  affect  the 
following  enactments  (namely) :  - 

the  Central  Provinces  Courts  Act,  1 885, 
the  Lower  Burma  Court^j  Act,  I  900, 
the  Punjab  Courts     ct,  1877. 
the  Oudh  (  ivil  Courts  Act,  1879  ; 

or  any  law  heretofore  or  hereafter  passed  under  the 
Indian  Councils  Act,  1861,  by  a  Governor  or  a  I^ieutenant- 
Governor  in  Council,  prescribing  a  special  procedure  for 
suits  between  landholders  and  their  tenants  or  agents, 

or  any  law  heretofore  or  hereafter  passed   under   the 
Indian  Councils  Act,  1861,  by  a  Governor  or  a  Lieutenant- 
Governor  in  Council  providing  for  the  partition  of  immove- 
ble  property. 
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Sb.  4-6  And,  where  under  any  of  the  said  Acts  concurrent  civil 

jurisdiction  is  given  to  the  C'oramissioner  and  the  Deputy 
Commissioner,  the  Local  Government  may  declare  wliich 
of  such  officers  shall,  for  the  purposes  of  this  Code,  be 
deemed  to  be  the  District  Court. 

4 A*  (I)  Where  any  Revenue  Courts  are  governed  by 
Power  to  modify  the  ^^^  provisioris  of  the  Codc  of  Civil  Pro- 
Code  in  its  application  ccdurc  in  thosc  matters  of  procedure 
to  Revenue  Courts.  ^p^^  ^j^j^j^  ^^^  ^p^^j^j  enactment  ap- 
plicable to  them  is  silent,  the  Local  Government,  with  the 
previous  snnction  of  the  Governor- General  in  Council,  may, 
by  notification  in  the  official  Gazette,  declare  that  any  por- 
tions of  those  provisions  shall  not  aj)ply  to  those  Courts,  or 
shall  only  apply  to  them  with  such  modifications  as  the 
Local  Government,  with  the  sanction  aforesaid,  may 
prescribe. 

(2)  '*  Revenue  Court"  in  sub-section  (1)  means  a 
Court  having  jurisdiction  under  any  local  law  to  entertain 
suits  relating  to  the  rent,  revenue  or  profits  of  land  used  for 
agricultural  purposes,  but  does  not  include  a  Civil  Court 
having  original  jurisdiction  under  this  Code  to  try  such  suits 
as  being  suits  of  a  civil  nature  of  which  its  cognizance  is 
not  barred  by  any  enact u  en t  for  the  time  being  in  force, 

5*     The  chapters  and  sections  of  this  Code  specified  in 
Sections    extending     t*^^     Sccond    Schedule    hereto    annexed 
to    Provincial    Small     extcnd  (so  far  »s  they  are  applicable)  to 
Cause  Courts,  Courts  of  Small  Cuuses  constituted  under 

Act  No.  IX.  of  1887,  and  to  all  other  Courts  (other  than 
the  Courts  of  ^niall  Causes  in  the  towns  of  Calcutta,  Madras 
and  Bombay)  exercising  the  jurisdiction  of  a  Codrt  of  Small 
Causes.  The  other  chapters  and  sections  of  this  Code  do 
not  extend  to  such  Courts. 

Saving  of  jurisdiction         6.     Nothing  in  this  Codc  affccts  the 
and  procedure—  jurisdiction  or  procedure — 

o^''^iS*'^^°"'*"     («)     [Repealed  by  Act  XIIL  0/1889.] 
rj;  of  officers  appoin-     (^)     [Repealed  by   Act    VIII.  of  1887, 

ted  to  try  smalt  suits       ^     .■        n  j       i    j   i    i 

in  Bombay ;  secttotp  X,  and  schedtue.] 

(c)  of  vaiage  Mun-         ip)    of    Village    Munsifs    or    Village 
sifs  and  Village  Pan-     Panchavats  under  the  provisions  of  the 

chayaU  in  Ma<&as  ;  j^^^  ^^^  ^^^ 
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(d)  of  Recorder  of         W  ^^ ^^^  Chief  Court  of  Lower  Bur-    9b.  69 
Rangoon  sitting  as  In-     ma  sitting  as  Ell   Insolvent  Court  under 
solvent  Court.  ^^^  Statute  11  &  12  Victoria,  chapter  21, 

or  shall  operate  to  give  any  Court  jurisdiction  over 
suits  of  which  the  amount  or  value  of  the  subject-matter 
exceeds  the  pecuniary  limits  (if  any )  of  its  ordinary  juris- 
diction. 

7-     With  respect  to — 

(a)  the  jurisdiction    exercised   by    certain    jngirdars 

Saving    of    certain     ^^^  Other  authorities   invested 
Bombay  laws.  with  powcrs  Under  the  provi- 

sions of  Bombay  Regulation  XIII.  of  1830  and 
Act  No.  XV.  of  1840  in  the  cases  therein  mention- 
ed, and 

(b)  cases   of  the   nature    defined    in   the    enactments 
specified  in  the   Third   Schedule  hereto  annexed, 

the  procedure  in  such  caset^,  and  in  the  appeals  to  the 
Civil  Courts  allowed  therein  shall  be  according  to  the  rules 
laid  down  in  this  Code,  except  where  those  rules  are  in- 
consistent with  any  specific  provisions  contained  in  the  en- 
actments mentioned  or  referred  to  in  this  section 

8.     Save  as  provided  in  sections  3,  25,  86,  223,  225, 
Presidency     Small     3^6,  and  Chapter  XX XIX.  [and  by  the 
Cause  Courts.  Presidency     Small    Cause    Courts     Act, 

1882,]  this  Code  shall  not  extend  to  any  suit  or  proceeding 
in  any  Court  of  Small  Causes  established  in  the  towns  of 
Calcutta,  Madras  and  Bombay. 

-^.  .  .      -^  ^  9.     This    Code    is   divided    into    ten 

Division  of  Code.  ^^  «  ,, 

rarts,  as  tollows:  — 
The  First  Part :  Suits  in  General. 

The  Second  Part :         Incidental  Proceedings. 
The  Third  Part :  Suits  in  Particular  Cases. 

The  Fourth  Part :         Provisional  Remedies. 
The  Fifth  Part  :  Special  Proceedings. 

The  Sixth  Part :  Appeals. 

The  Seventh  Part  :       Reference   to   and    Revision   by 

the  High  Couit. 
The  Eighth  Part  •        Review  of  «)udgment. 
The  NmthPart:  Special     Rules    relating    to  the 

Chartered  High  Courts. 
The  Tenth  Part  :         Certain  Miscellaneous  Matters. 
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ifti  PART  I. 

Of  Suits  in  General. 

CHAPTER  I. 
Of  thk  Jukisdiction  op  the  Courts  and  Res  Judicata. 

10,  No  person  shall,    by  reason   of    his    descent   or 
No  person   exempt     pl;ice  of  birth,  be  in  any  civil  proceeding 

«a!S>„'of'1^em  "Z     exempted   from  the  juri^diction  of   any 

place  of  birth.  of  the  Courl  S. 

11.  The  Courts  shall  (subject  to  the  provisions  here- 
Courts  to  try  all  civil     i,^  contained)  have  jurisdiction  to  try  all 

euits   unless    specially  •  n         -    -i  '  •  •  i- 

barred.  suits  of  a  civil  nature    excepting  suits  oi 

which  th'  ir  cognizance  is  barred  by  any   enactment  for    the 
time  being  in  force. 

Explanation.  A  suit  in  which  the  right  to  property  or 
to  an  office  is  contested  is  a  suit  of  a  civil  nature,  notwith- 
standing that  such  right  may  depend  entirely  on  the 
decision  of  qu*  stions  as  to  religious  rites  or  ceremonies. 

Suits  of  a  civil  nature. — Suits  maybe  divided  into  two  classes  (1)  those 
which  are  of  a  civil  nature,  and  (2;  those  which  are  not  of  a  civil  nature.  It  is 
suits  only  of  a  civil  nature  which  a  civil  Court  has  jurisdiction  to  entertain.  A 
civil  Court  has  no  jurisdiction  to  try  suits  which  are  not  of  a  civil  nature.  A  suit 
is  not  of  a  civil  nature,  if  the  principal  or  only  question  in  the  suit  is  a  caste 
question  or  a  question  relating  to  religious  rites  or  ceremonies.  But  when  (1)  a 
caste  question  or  a  question  relating  to  religious  rites  or  ceremonies  is  not  the 
principal  question  in  the  suit,  but  is  merely  a  subsidiary  question,  and  (.2)  the 
principal  question  is  of  a  civil  nature^  e.g.,  a  question  as  to  a  right  to  property 
or  to  an  office  or  to  any  other  civil  right,  and  (3)  the  principal  question  which  is  of 
a  civil  nature  cannot  be  determined  without  deciding  on  the  caste  question  or 
question  relating  to  religious  rites  or  ceremonies,  the  Court  will  in  such  a  case 
decide  on  the  caste  question  or  the  question  relating  to  religious  rites  or  ceremo- 
nies to  enable  it  to  decide  the  principal  question  (/).  It  is  upon  this  principle  that 
the  Explanation  to  the  section  is  based.  We  may  therefore  say  that  a  suit  is  of  a 
civil  nature,  if  the  principal  question  in  the  suit  relates  to  a  civil  right.  The 
mere  fact  that  the  determination  of  such  a  question  depends  entirely  on  the  deci- 
sion of  caste  questions  or  questions  as  to  religious  rites  or  ceremonies  does  not 
take  the  suit  out  of  the  category  of  suits  of  a  civil  nature  (see  the  Explanation  to 
the  section).  We  now  proceed  to  consider  the  leading  cases  in  which  the  Courts 
have  refused  to  try  suits  on  the  ground  either  (1)  that  the  principal  question  in  the 
suit  was  a  caste  question,  or  (2)  that  it  related  to  religious  rites  or  ceremonies. 

Suits  in  which  the  principal  question  is  a  caste  question  are  not 
suits  of  a  civil  nature.— A  caste  is  any  well-defined  native  community  (be  it 
Hindu  or  Mahomedan)  governed  for  certain  internal  purposes  by  its  own  rules 

(/)    Lafji  y.Wa\/i,  19  Bom,  sm.Praioiv.aovind,  II  BonuSS*. 
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and  regulations  (^).      A  caste  question  is  one  which  relates  to  matters  affecting        S*.tl 
the  internal  autonomy  of  the  caste  and  its  social  relations  (/i). 

To  determine  whether  a  question  is  a  caste  Queition;  the  test 
is — ^would  the  taking  of  cognizance  of  the  matter  in  dispute  be  an  interference 
with  the  autonomy  of  the  caste  ?  Would  the  Court  be  deciding  the  question  which 
the  caste  as  a  self-governing  body  is  entitled  to  decide  for  itself?  If  yea,  the 
question  is  a  caste  question,  and  no  civil  Court  has  jurisdiction  to  entertain  it  (i). 
Thus  a  caste  may  pass  a  resolution  depriving  a  member  of  man-pan  invitation,  or 
invitation  to  dipner  or  to  munj  or  other  ceremonies  for  an  alleged  breach  of  a 
caste  rule.  The  excluded  member  in  such  a  case  has  no  remedy  in  law,  for  what 
he  has  lost  is  a  social  privilege,  and  not  a  legal  right,  and  the  caste  is  the  only 
tribunal  to  which  a  casteman  deprived  of  that  privilege  could  resort.  A  civil  Court 
has  no  power  by  its  decree  to  compel  the  members  of  a  caste  to  invite  a  casteman 
to  dinner  or  to  any  ceremony  (j).  Similarly  a  Court  has  no  power  to  compel  bar- 
bers belonging  to  a  certain  caste  to  shave  a  casteman  or  to  pare  his  nails,  though 
the  party  aggrieved  may  allege  that  he  would  lose  caste  py  the  loss  of  service  at 
the  hands  of  the  barbers  (A;).  On  the  same  principle  a  inember  of  a  caste  is  not 
entitled  to  any  remedy  in  law  if  the  other  members  refuse  to  go  to  his  house  on 
the  occasion  of  a  death  in  his  family  and  assist  him  in  the  removal  of  the  dead 
body,  though  they  may  have  in  so  doing  broken  a  rule  of  the  caste.  It  is  not  for  a 
Court  of  law  to  enforce  a  caste  rule  or  resolution  :  it  is  for  the  caste  that  makes 
the  rules  or  passes  the  resolutions  (/).  And  so  a  Court  will  not  compel  a  default- 
ing member  to  pay  to  the  caste  a  sum  of  money  which  by  a  resolution  of  a  caste 
every  casteman  is  liable  to  pay  on  the  occasion  of  a  marriage  in  his  family  (m). 

Expulsion  from  caste- — To  exclude  a  caste  man  from  invitation  to  caste 
dinners  or  ceremonies  is,  as  stated  above,  to  deprive  him  of  a  social  privilege. 
But  to  expel  him  from  the  caste  is  to  deprive  him  of  a  legal  right  which  forms 
part  of  his  status.  Hence  a  suit  will  lie  for  a  declaration  that  the  plaintiff  is 
entitled  to  be  re-admitted  into  the  caste  and  also  for  damages  for  expulsion  from 
the  caste  («).  But  to  entitle  the  plaintiff  to  a  decree,  it  must  be  shown  that  the 
excommunication  is  wrongful,  and  the  Court  will  in  such  cases  enquire  into  the 
validity  of  the  sentence  of  excommunication.  Excommunication  is  wrongful,  if 
a  member  is  expelled  from  the  caste  without  opportunity  of  explanation  being 
•  offered  to  him  (o).  It  is  also  unlawful,  if  a  member  is  expelled  for  an  alleged 
breach  of  a  caste  rule  which  as  a  matter  of  fact  he  has  not  broken  (^).  In  the 
Bombay  Presidency,  however,  a  suit  will  not  lie  for  restoration  to  caste,  for  the 
cognizance  of  such  a  suit  is  barred  by  Bombay  Regulation  II.  of  1827,  s.  21,  (g), 
though  a  suit  will  lie  for  *^  damages  on  account  of  an  alleged  injury  to  the  caste 
and  character  of  the  plaintiff,  arising  from  some  illegal  act  or  unjustifiable  con- 
duct of  the  other  party.'* 

Suits  in  which  the  principal  question  relates  to  religious  rites  or 
ceremonies  are  not  suits  of  a  civil  nature. — Thus  a  suit  will  not  lie  to  establish 
a  right  to  parade  bullocks  on  certain  days  (r),  or  to   compel  punjaris  to  adorn  an 


S 


4hdualKadir  v.  Dharma,  20  Bom.  190.  ,    (n)    Jaganuath  v.  AkcOi,  21  Cal.  463 ;  7  W.  R. 

Appaya  v  Padappa,  23  Bom.  122. 130.  299. 

'{)     Afarari  T.  Subo,  6  Bom.  725,  727.  (o)    Appaya  v.   Padappa,  23  Bom.   122;    24 

O)     Baghunath  v.  Janardhan,  15  Bom.  S99;  3  Bom.  13,  22-23;  12  Mad.  495;  17   Mad. 

B.  L.  R.  91 ;  10  Bom.  233;  6  Bom.  116. 10  222. 

Bom.  661 ;  10  Mad.  133.  151.  (p)  Krishna aami  ▼.    Virasami,  10  Mad.,  133. 

*)    Baj  KUto  T.  Nohaee,  1  W.  R.  351.  (q)    Nathu  ▼.  KeBhau^i,  26  Bom.  174. 

0     Kanii  t.  Ariun  18  Bom.  115.  |    (r)    Sama  v.  Shivram,  6  Bom.  116. 
m)   Abdul  Kadir  v.  Dharma^  20  Bom.  190. 
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S.  11       idol  at  certain  seasons,  or  to  locate  it  in  a  particular  temple  instead  of  in  another 
(s).    There  is  no  right  whatever  of  a  civil  nature  that  is  involved  in  these  cases. 

Suits  for  vindication  of  a  mere  dignity  attached  to  an  office  are  not 

snits  of  a  civil  nature. — ^A  claim  by  a  Swami  (arch-priest)  that  he  is  entitled 
to  be  carried  on  the  high  road  in  a  palanquin  on  ceremonial  occasions  will  not 
be  entertained  by  a  civil  Court  (#).  What  is  claimed  by  the  plaintiff  in  such  a  case 
is  a  mere  mark  of  honour  appended  to  the  office  of  Swami,  Civil  Courts  should 
discourage  as  much  as  possible  claims  of  so  unsubstantial  and  objectionable  a 
nature,  and  they  ought  not  to  be  involved  in  the  determination  of  trivial  questions 
of  dignity  and  privilege,  although  connected  with  sui  office.  For  the  same  reason 
a  suit  will  not  lie  for  a  declaration  that  the  plaintiff  as  gurukkal  or  spiritual 
leader  is  entitled  to  be  received  at  a  pagoda  by  the  wardens  of  the  pagoda  with 
the  honours  and  emoluments  due  to  his  rank  on  the  occasion  of  the  annual  festi- 
val of  the  pagoda.  **The  duty  of  individuals  to  submit  to  and  perform  certain 
religious  observances  in  accordance  with  the  ritual  or  conventional  practice  of 
their  race  or  sect  is,  in  the  absence  of  express  legal  recognition  and  provision,  an 
imperfect  obligation  of  a  moral  and  not  a  civil  nature.  Of  such  obligations  the 
present  Civil  Court  cannot  take  cognizance  **  (m).  Following  this  rule,  the  Courts 
have  declined  to  entertain  claims  made  by  holders  of  religious  office  for  prece- 
dence in  worship,  such  as  a  claim  to  be  the  first  to  worship  the  deity  and  to  receive 
gifts  of  rice  and  cocosuiuts  on  certain  public  religious  ceremonies  (v).  It  is  import- 
ant to  note  that  the  suit  in  all  the  above  cases  was  not  to  establish  a  right  to  an 
office^  but  for  a  declaration  that  the  plaintiff  was  entitled  by  virtue  of  his  office  to 
certain  tokens  of  dignity  or  to  votive  offerings.  In  other  words,  the  suit  was  not 
for  an  office^  but  to  vindicate  an  alleged  dignity  attached  to  an  office,  A  suit  for 
an  office  is  of  a  civil  nature,  but  not  a  suit  for  vindication  of  a  mere  dignity  though 
it  be  connected  with  an  office. 

Suits  of  a  civil  nature. — Suits  in  which  the  principal  question  is  as  to  a 
civ»7  or /€^a/ right  are  suits  of  a  civil  nature.  The  right  to  an  ** office"  or  to 
*' property  "  is  a  right  of  a  civil  nature.  Therefore  suits  in  which  the  principal 
question  relates  to  the  right  to  an  '*  office  "  or  to  * 'property'*  are  suits  of  a  civil 
nature.  And  these  suits  are  none  the  less  of  a  civil  nature,  because  the  right 
claimed  may  depend  on  the  decision  of  caste  questions,  or  questions  as  to  religious 
rites  or  ceremonies,  or  religious  tenets  (w) :  see  the  Explanation  to  the  section. 

Suits  for  religious  office-— Q«cerc  whether  every  suit  for  a  religious  office 
is  a  suit  of  a  civil  nature  ?  The  Explanation  to  the  section  assumes  that  a  suit  in 
which  the  right  to  an  *'  office"  is  contested  is  a  suit  of  a  civil  nature.  Now  an 
office  may  be  either  secular  or  religious  in  its  character.  We  are  here  principally 
concerned  with  an  office  of  a  religious  character,  for  the  questions  as  to  religious 
rites  and  ceremonies  contemplated  by  the  Explanation  can  only  arise  when  the 
right  to  a  religious  office  is  contested.  Religious  offices  may  be  divided  into  two 
classes : 

I.  Those  to  which  fees  are  appurtenant  as  of  right ;  such  as  the  office  ol 
Kazi  of  Bombay,  or  of  Joshi  of  a  village. 

II.  Those  to  which  no  fees  are  attached,  but  which  entitle  the  holder 
thereof  to  receive  gratuities  that  may  be  paid  to  him  ;  such  as  the  office  of  ^f#yars5 
or  officiating  priests  in  a  temple,  or  of  Aya  of  a  math. 


(«)     Vasud^v  V.   Vamanji.  5  Bom.  80 ;  Lake  \  C.  301. 

Nath  V.  DaearathU  Z2  CbI.  l(fT2.  ,  (v)    Narayan  v.  Kriahnaji^  10  Bom.  233;  7 

(t)    Sri  Sunkur  v.  Sidha,  3  M.  I.  A.  198  and  .  Mad.  91 ;  2  Bom.  476. 

2  Bom.  474.  I  (w)  Krishnasami  v.  Kriahnamaeharyar^  5 
(u)    Striman  Sadagopa  v.  Eriatna,  1  M.  H.  Mad.  313. 
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Note, — Fees  are  to  be  distinguished  from  gra^utftes.  When  fees  are  attach-  S.  11 
ed  to  an  office,  the  holder  of  the  office  is  entitled  on  performance  of  the  services 
to  the  stipulated  or  customary  fees.  Thus  a  Kazi  or  Joshi  isentitledon  performing  a 
marriage  ceremony  to  the  marriage  fee,  and  if  the  fee  is  not  paid  to  him,  he  may  en- 
force his  right  by  a  suit.  In  fact,  a  fee  is  a  sum  which  the  holder  of  an  office  is  entitled 
to  demand  as  payment  for  the  execution  of  functions  attached  to  the  office.  Besides 
fees  paid  to  a  Kazi  or  a  Joshi  on  the  occasion  of  a  marriage,  there  may  be  gratuities 
paid  to  him  which  are  entirely  voluntary  in  their  character.  If  a  person  invites  a 
Joshi  for  performing  a  marriage  ceremony  at  his  place,  and  pays  him  the  fees, 
but  no  gratuity,  a  suit  will  not  lie  at  the  instance  of  the  Joshi  for  payment  to  him 
of  any  sum  by  way  of  gratuity,  though  it  may  be  usual  to  pay  gratuities  on  such 
occasions  ;  the  reason  being  that  there  is  no  obligation  in  law  on  the  part  of  the 
person  inviting  a  Joshi  to  make  any  payment  by  way  of  gratuity  (x).  The  same 
remark  applies  to  holders  of  religious  offices  referred  to  in  class  II  above. 

The  question  which  concerns  us  at  present  is  whether  a  suit  will  lie  at  the 
instance  of  the  holder  of  a  religious  office  for  disturbing  him  in  his  office  ?  If  the 
office  is  wrongfully  usurped,  can  the  person  claiming  to  be  the  rightful  holder  of 
the  office  sue  the  intruder  in  a  civil  Court  for  a  declaration  that  he  is  entitled  to 
the  office  ?  Will  a  civil  Court  entertain  such  a  suit  ?  To  answer  this  question 
we  must  take  the  two  divisions  of  religious  offices  separately. 

As  regards  religious  offices  of  the  first  class,  that  is,  offices  to  which  fees 
are  attached,  there  is  no  doubt  that  a  suit  will  lie  against  an  intruder  for  a  de- 
claration that  the  plaintiff  is  entitled  to  the  office.  Such  a  suit  is  a  suit  of  a 
civil  nature,,  and  it  will  be  tried  by  a  civil  Court  (>0. 

•  Turning  now  to  religious  offices  of  the  second  class,  the  question  that  faces 
us  is  whether  a  suit  will  lie  for  an  office  to  which  no  fees  are  attached  ?  Different 
views  have  been  held  on  this  point  by  different  Courts.  It  has  been  held  by  the 
High  Court  of  Calcutta  that  a  suit  by  a  person  claiming  to  be  entitled  to  a  re- 
ligious office  against  an  usurper  for  a  declaration  on  the  plaintiff's  right  to  the 
office  is  a  suit  of  a  civil  nature,  and  will  therefore  be  entertained  by  a  civil  Court, 
though  no  fees  are  attached  to  the  office.  This  conclusion  is  arrived  at  by  the 
simple  reasoning  that  a  religious  office,  though  no  fees  are  attached  to  it,  is  after  all 
an  ''office  "  within  the  meaning  of  this  section,  and  the  section  assumes  that  a  suit 
for  an  "office"  is  a  suit  of  a  civil  nature.  The  office  in  that  case  was  that  of 
musicians  who  chant  holy  songs  in  a  sitra,  that  is  to  say,  the  office  was  one 
that  was  attached  to  a  place  (a  sitra  being  a  place),  though  the  decision  does 
not  rest  on  that  ground  («). 

On  the  other  hand,  it  has  been  held  by  the  High  Court  of  .Madras  that  a 
suit  will  not  lie  for  a  religious  office  to  which  no  fees  are  attached.  According  to 
that  Court,  a  religious  office  to  which  no  fees  are  attached  is  not  an  "office" 
within  the  meaning  of  this  section  (a).  The  office  in  one  of  these  cases  was 
that  of  priest  of  Samayacharam,  of  which  the  duties  were  to  exercise  spiritual  and 
moral  supervision  over  a  certain  class  of  persons. 

As  regards  Bombay  decisions,  if  we  are  to  reconcile  them  all,  we  must  divide 
them  into  two  classes,  namely,  (1)  those  in  which  the  religious  office  is  attached 
to  a  particular  temple  or  place,  and  (2)  those  in  which  the  office   is  entirely  per- 

{x)    Muhammad  v.  Ahmed,  1  B.  H,  C.  App.    I  («)    Mamat  Bam  v.  Bapu  Ram^  15  Cal.  159. 

zzzvii.  (a)    Tholappala  v.  Venkata,  19  Mad.  62 ;  Sub- 

iy)   Muhammad  v.  Ahmed^  1  B.  H.  C.  App.    |  haraya  v.  Vedantachariar,  28  Mod.  23. 

xvlll. 
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S«  1.1  sonal  in  its  character.  And  we  may  say  that  a  suit  will  lie  for  a  religious  office 
which  is  attached  to  a  place  though  no  fees  may  be  appurtenant  to  it,  such  as 
the  office  of  officiating  priests  in  a  temple,  or  of  Aya  of  a  math  (6).  But  a  suit 
will  not  lie  for  an  office  to  which  no  fees  are  attached,  if  the  office  be  personal  in 
its  character,  such  as  the  office  of  chalwady  (c)  (bearer  on  public  occasions  of  the 
insignia  of  a  caste),  or  the  office  of  Guru  (d).  The  distinction  between  offices  that 
are  attached  to  a  place,  such  as  a  temple  or  a  math  and  offices  that  are  in  their 
nature  personal,  is  our  own,  and  it  must  be  said  that  none  of  the  Bombay  deci- 
sions turn  expressly  on  that  distinction.  This  distinction  has  been  devised  to 
harmonize  what  would  otherwise  be  a  mass  of  conflicting  decisions,  though  it 
must  be  observed  that  even  then  there  would  remain  one  Bombay  decision  in 
which  the  office  was  a  personal  one  and  there  were  no  fees  attached  to  the  office, 
and  yet  it  was  held  that  a  suit  would  lie  for  the  office.  The  principal  question 
in  that  case  was  whether  a  suit  would  lie  for  the  office  of  */ia/i 6  (preacher),  regard 
being  had  to  the  fact  that  no  fees  were  attached  to  the  office^  and  it  was  held 
that  the  suit  would  lie.  The  Court  said  :  '*  Had  it  been  the  intention  of  the  legis- 
lature, that  such  a  suit  should  not  lie,  the  same  would  have  been  clearly  provided 
for  ^'  (e).  But  if  it  is  a  question  of  the  intention  of  the  legislature,  it  may  be  said 
that  the  Explanation  to  the  section,  which  does  not  occur  in  the  Code  of  1877, 
appears  to  have  been  suggested  directly  by  a  passage  in  a  judgment  in  a  Madras 
case  decided  in  1871  (/),  which  was  approved  in  a  subsequent  case  by  the  Privy 
Council  (^),  and  the  religious  office  in  both  the  cases  was  one  to  which  fees  were 
attached. 


Suits  for  recovery  of  fees  attached  to  an  oi&ce  are  suits  of  a  civil 
nature,  but  not  suits  for  recovery  of  gratuities— it  is  settled  law  that  if  a 

person  usurps  an  office  to  which  another  person  is  entitled,  and  receives  the  fees 
of  the  office,  he  is  bound  to  account  to  the  rightful  owner  for  them,  and  the  right- 
ful owner  may  sue  the  usurper  to  recover  the  fees  properly  payable  to  him.  But 
the  case  is  different  where  the  payments  are  merely  voluntary,  and  a  suit  will  not 
lie  to  recover  voluntary  gratuities  that  may  have  been  received  by  the  usurper 
(h).  The  same  principles  apply  when  a  suit  is  brought  by  the  legitimate  holder  of 
an  office  against  a  member  of  the  caste  for  employing  the  usurper  for  performing 
ceremonies  which  the  rightful  holder  is  entitled  to  perform.  Thus  a  village  priest 
may  be  entitled  by  hereditary  right  to  officiate  and  take  fees  in  the  families  of  a 
particular  caste  in  the  village,  and  if  a  member  of  the  caste  employs  an  intruder 
in  the  office  to  perform  the  ceremonies,  the  village  priest  is  entitled  to  recover 
from  the  casteman  the /ees  which  would  properly  be  payable  to  him  if  he  had 
been  employed  to  perform  those  ceremonies  (i).  But  a  suit  will  not  lie  against  a 
casteman  for  a  gratuity  which  the  party  might  have  refused  to  give  if  he  had 
pleased  (/).  And  if,  in  order  to  determine  the  plaintiff's  right  to  the  fees  claimed, 
it  becomes  necessary'  to  determine  incidentally  the  right  to  perform  the  ceremo- 
nies, the  Courts  must  try  and  decide  that  right  (k). 

Suits  for  the  declaration  of  a  right  to  exclusive  worship  are  suits 

of  a  civil  nature. — It  often  happens  that  the  members  of  a  particular  caste  alone 


(c) 
(d) 

ia) 


Lima  v.  Bama,  13  Bom.  548  ;  Q^rmngaya 

V.  Tamana  16  Bom.  281. 
Shankara  v.  Hannia,  2  Bom.  471. 
Murari  v.  8tiba,6  Bom.  725. 
Sayad  Hashim  v.  Huseinsha,  13  Bom.  429. 
Narasimma  v.  Kristna,  6  M.  H.  C.  449. 
Kriahnama  v.  Krishvasami,  2  Mad.  62, 

65,  6  I.  A.  121. 
Sitaram  v    SHaram,  6  B.  H.  C  250 :  Baja 


Valad  V.  Kriahvabhat,  3  Bom.  232. 
(t)    Dinanath    v.  Sadashiv,   3  Bora.  9 ;  Kali 

Kanta  v.  Qouri,  17  Cal.  906. 
O")    Murari  v.  Suha,%  Bom.  725 ;  the  suit  was 

by  a  guru  to  recover  gratuities  from  his 

disciples. 
(k)    Krishiiama  v.  Krishnasawu  2  Mad.  62, 

6  I.  A.  120, 
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are  entitled  to  worship  in  the  sanctuary  of  a  temple,  and  to  perform  certain         S.  11 
portions  of  the  religious  worship.     Such  a  right  may  be  enforced  by  a  suit  in  a 
civil  Court  (/). 

Snits  relating  to  caste  property. — Suppose  that  a  caste  is  divided  into 
two  factions,  Fl  and  F2,  and  that  Fl  owns  certain  property  which  stands  in  the 
names  of  some  of  its  members.  If  these  members  secede  from  faction  Fl ,  and  go 
over  to  faction  F2,  a  suit  will  lie  to  recover  property  from  them  at  the  instance  of 
faction  Fl  (m).  Here  the  subject-matter  of  the  suit  is  property  belonging  to  one 
of  the  two  sections  of  the  caste,  and  the  claim  is  against  persons  outside  that 
section.  Now  suppose  that  a  caste  owns  some  property  purchased  out  of  the 
caste  funds,  and  that  it  is  subsequently  divided  into  two  factions  Fl  and  F2.  If 
faction  F2  happens  at  the  time  of  the  division  to  be  in  possession  of  the  caste  pro- 
perty, faction  Fl  cannot  maintain  a  suit  against  faction  F2  for  recovery  of  half 
the  caste  property  or  its  value  (n).  Here  the  subject-matter  of  the  suit  is  caste 
property,  and  the  claim  is  not  against  an  outsider,  but  against  another  section  of 
the  caste. 

As  regards  the  use  of  caste  property,  it  has  been  laid  down  that  a  majority 
of  a  caste  has  the  right  to  regulate  the  user  of  the  property,  and  the  minority  is 
bound  by  the  resolution  of  the  majority,  provided  the  resolution  is  not  so  sub- 
versive of  the  interests  of  the  minority  as  to  amount  to  a  complete  denial  of  their 
rights.  Thus  if  the  majority  of  a  caste  passes  a  resolution  that  the  caste  oart 
should  not  be  used  for  feasting  any  Brahmans,  and  the  minority  invites  Brahmans 
to  feast  them  in  the  oart,  a  suit  will  lie  to  restrain  the  minority  from  using  the 
oart  in  contravention  of  the  resolution  (o). 

Suits  expressly  barred  by  enactmenw-— The  section  says  that  certain 
suits,  though  of  a  civil  nature,  are  not  to  be  tried  by  civil  Courts,  if  the  cogni- 
zance of  such  suits  is  barred  by  any  enactment  for  the  time  being  in  force.  Thus 
it  is  provided  by  the  Income  Tax  Act,  s.  39,  that  ''no  suit  shall  lie  in  any  civil 
Court  to  set  aside  or  modify  any  assessment  made  '^  under  that  Act.  But  the 
provision  must  be  express  to  exclude  a  suit  of  a  civil  nature  from  the  cognizance 
of  ordinary  Courts.  The  mere  fact  that  an  enactment  provides  a  summary 
remedy  in  a  certain  case  does  not  constitute  a  bar  to  a  regular  suit.  We  may 
turn  for  an  instance  to  s.  318  below.  That  section  provides  a  certain  remedy  to 
which  a  purchaser  at  a  sale  in  execution  of  a  decree  may  resort^to  recover  pos- 
session from  a  judgment-debtor.  But  it  does  not  say  that  no  suit  shall  lie  to  re- 
cover possession.  The  purchaser  may  therefore  resort  to  the  remedy  provided 
by  that  section,  or  he  may  at  his  option  bring  a  regular  suit.  The  two  remedies 
are  concurrent,  that  is,  they  run  together,  and  the  purchaser  may  adopt  either  of 
them  (p). 

Besides  suits  of  which  the  cognizance  may  be  barred  by  an  enactment, 
there  are  suits  which  are  barred  by  general  principles  of  law,  such  as  suits  relat- 
ing to  acts  of  State  and  public  policy.  Thus  a  suit  will  not  lie  against  the  Secre- 
tary of  State  for  damages  for  publi<^ation  of  a  Government  resolution  in  the 
Government  Gazette  respecting  the  conduct  of  a  public  servant,  though  it  may 
amount  to  a  libel.  Such  a  publication  is  an  act  of  State  in  respect  of  which  no 
action  lies  (q).     And  a  suit  will  not  lie  for  damages  for  defamatory  statements 


(0    Anandrav  v.  Shankar,  7  Bom.  323;  Kri-        (o)    Laljiy.  Walji,  19  Bom.  507. 

shnoMimi  v.  Krishnanw,  5  Mad.  313.  \    (p)    Kishori  v.  Chunder  Nath,  14  Cal.  644. 

(m)    Mehta  Jethalal  v.  Jamiatram,  12  Bom.  i    (q)    Jehangir  v.  Secretary  of  State,  27  Bom. 

225:  Praft/i  V.  Goin«d,  11  Bom.  534.  189. 

(n)    Girdhary.  Kalyan,  5  Bom.  sy>.  1 
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Ss.  made  in  the  course  of  a  judicial  proceeding  by  a  party  or  witness.    The  ground  is 

11-18        that  of  public  policy  which  requires  that  parties  and  witnesses  should  not  have 

before  their  eyes  the  fear  of  being  harassed  by  suits  for  damages,  though,  if  they 

give  false  evidence,  they  may  be  charged  with  perjury  (r). 

12.     Except  where  j«  suit  has  been  staged  under  section 
^    ^.        .^  20,  the  Court  shall  not  try  any   suit  in 

Pendmg  suits.  i«ii  ••  -iT  i 

which  the  matter  m  issue  is  also  directly 
and  substantially  in  issue  in  a  previously  instituted  suit  for 
the  snme  relief  between  the  same  parties,  or  between  parties 
un'er  whom  they  or  any  of  them  claim,  pending'  in  the  same 
or  any  other  Court,  whether  superior  or  inferior,  in  British 
India  having  jurisdiction  to  grant  such  relief,  or  in  nny 
^"ourt  beyond  the  limits  of  British  India  established  bv  the 
Governor-^Teneral  in  Council  and  having  like  jurisdiction, 
or  before  Her  Majesty  in  Council. 

Explanation. — The  pendency  of  a  suit  in  a  foreign 
Court  does  not  preclude  the  Courts  in  British  India  from 
trying  a  suit  founded  on  the  same  cause  of  action. 

Scope  and  object  of  the  section- — The  present  section  provides  that 
when  a  suit  is  pending  in  one  of  the  Courts  specified  in  the  section  for  a  parti- 
cular relief  between  certain  parties,  and  there  is  another  suit  sw6se^«c«f/3' brought 
in  the  same  or  another  Court  between  the  same  parties  for  the  same  relief,  the 
suit  that  is  instituted  first  in  point  of  time  shall  alone  be  proceeded  with,  and 
the  suit  subsequently  filed  shall  be  stayed,  provided  the  relief  claimed  in  the 
subsequent  suit  is  one  which  the  Court  in  which  the  first  suit  is  brought  is  compe- 
tent to  grant.  The  object  of  the  section  is  to  prevent  courts  of  concurrent  juris- 
diction from  simultaneously  trj'ing  two  parallel  suits  in  respect  of  the  same  re- 
lief between  the  same  parties.  It  is  intended  by  this  provision  to  secure  general 
convenience.  A,  residing  in  Calcutta,  has  an  agent  B  at  Calicut  to  sell  his  goods 
there.  B  sues  A  in  the  Court  at  Calicut  claiming  a  balance  due  upon  an  account 
in  respect  of  dcfLlings  between  him  and  A.  During  the  pendency  of  the  suit 
in  the  Calicut  Court,  A  sues  B  in  the  Court  at  Calcutta  for  an  account  of  the  said 
dealings.  The  parties  in  both  the  suits  being  the  same,  and  the  relief  claimed 
also  being  the  same,  the  suit  in  the  Calicut  Court  will  alone  be  proceeded  with, 
and  the  suit  at  Calcutta  will  be  stayed  (s).  In  this  case  A  might  have  as  well  not 
instituted  the  suit  at  all.  But  if  the  suit  at  Calicut  is  stayed  on  the  application 
of  A  under  s.  20  below,  the  provisions  of  the  present  section  will  not  apply,  and 
the  suit  at  Calcutta  will  be  proceeded  with.  This  is  provided  for  by  the  first  part 
of  the  section.  And  if  B  acted  as  i4's  agent  in  Pondicherrj'  instead  of  at  Calicut, 
and  the  suit  was  brought  by  him  in  the  Court  of  Pondicherry,  the  Calcutta  Court 
would  not  be  precluded  from  trying  i4*s  suit,  the  Pondicherry  Court  being  a  foreign 
Court :  see  the  Explanation. 

Same  relief* — The  provisions  of  this  section  do  not  apply  unless  the  relief 
sought  in  both  the  suits  is  the  same  (t),  A  sues  B  for  rent  due  for  October  1905. 
B  denies  ^*s  right  to  receive  the  rent     While  the  suit  is  pending,  A  brings  another 

(r)    Ufathii  v.  LalhhaL  14  Bom.  97.  \   (t)    RanUinga  t.  Ragunatha,  20  Mad.  418. 

(«)    Meeldee  v.  Kaaowjee,  4  C.  L.  R.  282.  j 
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8uit  against  H  for  the  rent  due  for  November  1905.     B  raises  the  same  defence.        ■  Ss* 

The  second  suit  will  not  be  stayed,  as  the  relief  claimed  in  the  two  suits  is  different,        *•■*« 

the  claim  being  in  the  first  suit  for  the  rent  for  October  and  in  the  second  for 

the  rent  for  November  («).    The  mere  fact  that  the  defence  in  both  the  suits  is 

the  same  does  not  render  the  reliefs  claimed  the  same.     Similarly  if  the  first  suit 

was  (1)  for  a  declaraton  of  ^'s  title  to  the  land  and  (2)  for  rent  due  for  October, 

and  the  subsequent  suit  (1)  also  for  the  same  declaration  and   (2)  for  rent  for 

November,  the  latter  suit  will  not  be  stayed,  for  the  reliefs  claimed  are  not  the 

same  in  both  the  suits  (v).    The  latter  suit  should  not  be  stayed  even  as  regards  the 

issue  as  to  title,  though  that  issue  is  common  to  both  the  suits,   for  this  section 

does  not  provide  (as  is  provided  by  the  next  section)  for  a  stay  of  the  trial  of 

an  issue  in  a  suit.    The  section  says :  **  the  Court  shall  not  try  any  suit^^  not  that 

*'the  Court  shall  not  try  any  suit  or  issue."    See  the  first  line  of  s.  13. 

*'  Shall  not  try-" — Since  a  Court  under  this  section  is  precluded  from  try- 
ing a  suit  when  the  same  issues  are  involved  in  a  previously  instituted  suit,  it  is 
useless  to  institute  the  subsequent  suit  unless  the  case  be  one  in  which  the  law 
expressly  requires  the  institution  of  a  suit.  The  present  section  does  not  dispense 
with  the  necessity  of  instituting  such  a  suit  within  the  prescribed  period  of  limita- 
tion (w).    The  suit  contemplated  by  s.  283  below  is  a  suit  of  this  character  (tr). 

13*  No  Court  shall  try  any  suit  or  issue  in  which  the 
matter  directly  and  substantially  in  issue 
has  been  directly  and  subptHntially  in  issue 
in  a  former  suit  between  the  same  parties,  or  between  parties 
under  whom  they  or  any  of  them  claim,  litigating  under  the 
same  title,  in  a  Court  of  juri?*diction  competent  to  try  such 
subsequent  suit  or  the  suit  in  which  such  issue  has  bee*n 
subsequently  raised,  and  has  been  heard  and  finally  decided 
by  such  Court 

Explanation  I. — The  matter  above  referred  to  must  in 
the  farmer  suit  have  been  alleged  by  one  party  and  either 
denied  or  admitted,  expressly  or  impliedly,  by  the  other. 

Explanation  II. — Any  matter  which  might  and  ought 
to  have  been  made  ground  of  defence  or  attack  in  such 
former  suit  shall  be  deemed  to  have  been  a  matter  directly 
and  substantially  in  issue  in  such  suit. 

Explanation  HI, — Any  relief  claimed  in  the  plaint, 
which  is  not  expressly  granted  by  the  decree,  shall,  for  the 
purpose  of  this  section,  be  deemed  to  have  been  refused. 

Explanation  IV. — A  decision  is  final  with  n  the  mean- 
ing of  this  section  when  it  is  such  as  the  Court  making  it 
could   not  alter  (except  on  review)  on  the  application  of 

(li)    BalJcishan  v.  KUhmt,  II  All.  148.  |  (w)  Nemaganda  v.  PareBha,  22  Bom.  640. 

(V)   BiMeaaur  t.  OunpHt,  8  C.  L.  R.  113.  f 


Digitized  by 


Google 


22  CIVIL    PROCEDUKK   CODE 

S.  18  either  party  or  leconsider  of  its  own  motion.  A  decision 
liable  to  appeal  may  be  final  within  the  meaning  of  this 
section  until  the  appeal  is  made, 

Eivplanation  V. —  Where  persons  litigate  bono  fide  in 
respect  of  a  private  right  claimed  in  common  for  them- 
selves and  others,  all  persons  interested  in  such  right  shHll, 
for  the  purpose  of  this  section,  be  deemed  to  claim  under 
the  persons  so  litigating. 

Explanation  VI. — Where  a  foreign  judgment  is  relied 
on,  the  production  of  the  judgment  duly  siuthenticated  is 
presumptive  evidence  that  the  Court  which  made  it  had 
competent  jurisdiction,  unless  the  contrary  appear  on  the 
record  ;  but  such  presumption  may  be  removed  by  proving 
the  want  of  jurisdiction. 


\  Judicata- — The  present  section  deals  with  the  doctrine  of  res  Judicata, 
The  leading  case  on  the  subject  is  the  Duchess  of  Kingstone^s  case  (x).  Contrasting 
the  present  with  the  previous  section,  it  may  be  said  that  the  rule  in  s.  12  relates 
to  res  sub  judice^  that  is,  a  matter  under  judicial  inquiry;  while  the  rule  in  the 
present  section  relates  to  res  judicata^  that  is,  a  matter  adjudicated  upon  or  a 
matter  on  which  judgment  has  been  pronounced.  Section  12  bars  the  trial  of  a 
suit  in  which  the  matter  directly  and  substantially  in  issue  impending  adjudication 
in  a  previous  suit.  The  present  section  bars  the  trial  of  a  suit  or  an  issue  in 
which  the  matter  directly  and  substantially  in  issue  has  already  been  adjudicated 
upon  in  a  previous  suit.  If  A  sues  B  for  damages  for  breach  of  a  contract,  and 
the  suit  is  decided  against  Ay  no  court  will  trj'  a  subsequent  suit  by  A  against  B 
for  damages  for  breach  of  the  same  contract.  This  is  the  doctrine  of  res 
judicata  stated  in  its  simplest  form.  The  question  of  i4's  right  to  claim  damages 
from  B  having  been  decided  in  the  previous  suit,  it  becomes  res  judicata,  and  it 
cannot  therefore  be  retried  in  another  suit.  It  would  be  useless  and  vexatious 
to  subject  B  to  another  suit  for  the  same  cause.  Moreover,  public  policy  requires 
that  there  should  be  an  end  of  litigation.  The  rule  of  res  judicata  maj-  thus  be 
put  upon  two  grounds — the  one,  the  hardship  of  the  individual  that  he  should 
be  vexed  twice  for  the  same  cause,  and  the  other,  public  policy,  that  it  is  in  the 
interest  of  the  State  that  there  should  be  an  end  of  litigation  {y).  Looking 
at  the  matter  from  the  side  of  jurisprudence,  it  may  be  said  that  ever\  suit 
must  be  sustained  by  a  cause  of  action,  and  there  is  no  cause  of  action  to 
sustain  the  second  suit  of  i4,  it  being  merged  in  the  judgment  in  the  first  [z). 
For  what  is  A^s  cause  of  action  in  the  subsequent  suit  ?  It  is  that  he  has  sustain- 
ed damages  by  reason  of  failure  on  the  part  of  B  to  perform  a  contract  with  him 
But  this  cause  of  action  is  the  same  as  that  in  the  first  suit,  and  there  being  a 
judgment  pronounced  upon  it  in  that  suit,  it  is  merged  in  that  judgment.  The 
cause  of  action  having  merged  in  the  judgment,  it  is  extinct  in  the  eye  of  the  law, 
and  incapable  of  sustaining  the  subsequent  suit. 


(x)    20  How.  St.  Tr.  537.  I    {z)    King  v.  Hoare,  13  M.  A  W.,  494.  504 .  Kim- 

iV)    Lockyer  v.  Ferrmnan^  L.R,  2  A.O.  519.         |  doll  v.  Hamilton,  L.  R.  4  A.  (  .  504.  526. 
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Conditions  of  Res  Jadicata*~It  is  not  every  matter  decided  in  a  former        S«  18 
suit  that  can  be  pleaded  as  res  judicata  in  a  subsequent  suit.    To  constitute  a 
matter  res  judicata  the  following  conditions  must  concur: 

I.  The  matter  directly  and  substantially  in  issue  in  the  subsequent  suit 
or  issue  must  be  the  same  matter  which  was  directly  and  substantially  in 
issue,  either  actually  {Explanation  1)  or  constructively  (Explanation  II),  in  the 
former  suit. 

II.  The  former  suit  must  have  been  a  suit  between  the  same  parties  or 
between  parties  under  whom  they  or  any  of  them  claim .  Explanation  V  is  to  be 
read  with  this  Condition. 

III.  The  parties  as  aforesaid  must  have  litigated  under  the  same  title 
in  the  former  suit. 

IV.  The  Court  which  decided  the  former  suit  must  have  been  a  Court  of 
jurisdiction  competent  to  try  the  subsequent  suir  or  the  suit  in  which  such  issue 
is  subsequently  raised.     Explanation  VI  is  to  be  read  with  this  Condition. 

V.  The  matter  directly  and  substantially  in  issue  in  the  subsequent  suit 
must  have  been  heard  and  finally  decided  by  the  Court  in  the  first  suit.  Expla- 
nations III  and  IV  are  to  be  read  with  this  Condition. 

We  proceed  to  consider  the  above  conditions  in  order. 

Ooncition  I.— The  following  table  sets  forth  the  several  matters  we  shall 
have  to  consider  under  Condition  I  : 

Matters  in  issue. 


Matters  directly  and  Matters  collaterally  or 

substantially  in  issue.  incidentally  in  issue. 


those  actually  in  those  constructively 

issue.  in  is^ue. 

A 

Bfatter  in  issue  :  pro  forma  defeodant.  It  is  only  a  matter  directly  and 
substantially  in  issue  that  can  constitute  res  judicata.  In  other  words,  to  consti- 
tute a  matter  res  judicata^  it  must  have  been,  in  the  first  place,  in  issue  in  the  for- 
mer suit;  and,  in  the  next  place,  it  must  have  been  in  issue  in  that  suit  directly  and 
substantially.  If  a  matter  was  not  in  issue  at  all  in  the  former  suit,  it  is  clear 
that  it  could  not  constitute  res  judicata  in  the  subsequent  suit.  If  A  sues  B  for 
damages  for  breach  of  a  contract,  and  B  denies  the  contract,  the  factum  of  the 
contract  is  in  issue  between  A  and  Jt.  This  is  an  illustration  of  a  case  in  which 
a  matter  is  in  issue  between  the  parties  to  a  suit.  There  is  one  class  of  cases  in 
which  a  matter  put  in  issue  by  a  plaintiff  in  a  suit  can  never  be  in  issue  as  be- 
tween him  and  a  defendant  in  that  suit.  Those  are  cases  in  which  there  are  two 
or  more  defendants,  and  there  is  no  relief  sought  by  the  plaintiff  against  a  parti- 
cular defendant  or  set  of  defendants.  A  defendant  against  whom  no  relief  is 
claimed  is  called  pro  forma  defendant :  he  is  merely  a  formal  party  to  the  suit. 
For  it  must  be  remembered  that  a  person  may  be  joined  as  defendant  in  a  suit, 
though  no  relief  is  claimed  against  him,  if  his  presence  before  the  Court  is  neces- 
sary to  enable  the  Court  effectually  and  completely  to  adjudicate  tipcn  the  question 
involved  in  the  suit  (s.  32).  A  sues  /(  for  possession  of  certain  lands,  alleging  that 
B  was  his  agent,  but  that  he  had  dealt  with  the  property  as  if  he  were  the  owner, 
and  had  mortgaged  the  same  to  C.  The  defence  is  that  he  {B)  was  authorized  by 
A  to  mortgage  the  property.  C  is  joined  as  defendant,  but  there  is  no  relief  claimed 
aga  inst  him.     The  Court  finds  that  B  had  no  authority  to  mortgage  the   property. 
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S.  13  and  a  decree  is  passed  directing  possession  to  be  given  to  A .  Subsequently  C  sues 
A  and  B  to  enforce  his  mortgage.  Is  it  open  to  f-  in  this  suit  to  contend  that  B 
had  authority  from  A  to  mortgage  the  property  ?  Yes,  because  the  question  as  to 
B's  authority,  though  it  is  res  judicata  as  between  A  andB,  is  not  res  judicata  as 
between  him  {C)  and  A,  The  question  of -fi's authority  is  not  res  ywrfica/a  as 
between  ^  and  y4 ,  for  that  question  was  9fO^  in  issue  between  C  and  A  in  the 
former  suit.  It  was  not  in  issue  between  C  and  A^  for  there  was  no  relief  claimed 
by  A  against  C  in  that  suit.  Had  A  asked  in  the  former  suit  to  set  aside 
mortgage^  there  would  then  have  been  a  relief  claimed  by  A  against  (\  and  the 
question  of  B's  authority  would  then  have  been  in  issue  between  J  and  {'  {a). 

Matter  directly  and  substantially  in  issue:  Explanation  I.— It  is 

not  enough  to  constitute  a  matter  res  judicata  that  it  was  in  issue  in  the  former 
suit.  It  is  further  necessary  that  it  must  have  been  in  issue  directly  and  substan- 
tially, A  matter  cannot  be  said  to  have  been  *» directly  and  substantially"  in 
issue  in  a  suit,  unless  it  was  alleged  by  one  party,  and  denied  or  admitted,  either 
expressly  or  by  necessary  implication,  by  the  other.  It  is  not  enough  that  the 
matter  was  alleged  by  one  party  (6).  At  the  same  time  it  is  not  necessary  to  cons- 
titute a  matter  ^*  directly  and  substantially  *^  in  issue  that  a  distinct  issue  should 
have  been  raised  upon  it;  it  is  sufficent  if  the  matter  was  in  issue  in  substance  (c). 
A ,  alleging  that  he  is  the  adopted  son  of  X,  sues  B  for  the  recovery  of  certain  pro- 
perty forming  part  of  the  estate  of  X.  Here  the  question  of  adoption  would  not 
be  a  matter  "directly  and  substantially"  in  issue,  unless  B  either  admitted  or  de- 
nied the  adoption.  For  B  might  neither  admit  nor  deny  the  adoption,  and  might 
resist  A 's  claim  on  the  ground  of  adverse  possession,  or  on  the  ground  that  he 
entitled  to  the  property  as  a  devisee  under  the  will  of  X.  In  that  case  the  question 
of  adoption  would  not  be  a  matter  *•  directly  and  substantially  "  in  issue. 

Matter  collaterally  or  incidentally  in  issue. ~ Every  suit  must  involve 

a  matter  ** directly  and  substantially"  in  issue.  It  tiia^?  also  involve  a  matter 
''  collaterally  or  incidentally"  in  issue.  To  constitute  a  matter  res  judicata  y  it  is 
necessary  that  it  must  be  in  issue  ** directly  and  substantially"  in  the  suit  under 
trial,  and  that  it  must  have  been  in  issue  also  **  directly  and  substantially,"  as 
distinguished  from  ** collaterally  or  incidentally,"  in  a  former  suit. 

All  matters  involved  in  a  suit  may  be  "directly  and  substantially  in  issue"; 
but  they  cannot  all  be  "  collaterally  or  incidentally "  in  issue.  A  collateral  or 
incidental  issue  is  one  that  is  ancillary  to  a  direct  and  substantive  issue ;  the 
former  is  an  auxiliary  issue,  the  latter  the  principal  issue.  Whett  we  speak  of  a 
matter  as  being  **  collaterally  or  incidentally"  in  issue  in  a  suit,  it  is  understood 
that  there  is  another  matter  which  is  '*  directly  and  substantially  **  in  issue  in  that 
suit.  A  matter  *' collaterally  or  incidentally  "  in  issue  is  ancillary  or  auxiliary 
to  a  matter  ** directly  and  substantially"  in  issue. 

Distinction  between  matter  ''directly  and  substantially**  in  issue 
and  matter  '*  collaterally  or  incidentally  "  in  issue.-  The  leading  case  on  the 
subject  is  Barrs  v.  Jackson  (d).  Every  suit  must  involve  a  matter  or  matters  in 
respect  of  which  relief  is  claimed  by  the  plaintiff.  It  may  also  involve  a  matter  or 
matters  which,  though  there  is  no  relief  claimed  in  respect  of  them,  are  brought 
in  issue  for  the  purpose  of  deciding  on  the  matter  or  matters  in  respect  of  which 
relief  is  claimed. 

(a)  Bamdasv.VaziTBahe}>,7BBom.y^^,Malhx  I  (c)    Sowjimwneev.  Suddanand,UB,lj,Vi.  VA. 

V.  Ifnam-ud-Din,  27  All.  59.  315.  Sop.  Vol.  I.A.  212. 

(6)    8heo  Baianv.  Sheo  Sahai,  6  All  X%,  XL     I  id)    I.  Y.  d:  C.  Cta.  Cas.  586. 


Digitized  by 


Google 


KKS   JUDICATA  25 

Matter  directly  and  substantially  in  sssae.— Every    matter  in  respect        S«  18 
of  which  relief  is  claimed  in  a  suit  is  necessarily  a  matter  **  directly  and  substan- 
tially'* in  issue. 

Illustrations. 

1.  A  sues  B  for  rent  due  for  1904.  The  defence  is  that  no  rent  is  due. 
Here  the  claim  for  rent  is  the  matter  in  respect  of  which  relief  is  claimed.  This 
therefore  is  a  matter  "directly  and  substantially"  in  issue. 

2.  A  sues  H  (1)  for  a  declaration  of  his  title  to  certain  lands,  and  (2)  for 
the  rent  of  those  lands.  B  denies  A's  title  to  the  lands,  and  contends  that  no  rent 
is  due.  Here  there  are  two  matters  in  respect  of  which  relief  is  claimed,  namely, 
(1)  the  matter  of  title,  and  (2)  the  claim  for  rent.  Both  these  arc  matters 
'*  directly  and  substantially"  in  issue. 

Mdtter  ayllateraliy  or  inctdentallv  in  issue. — A  matter  in  respect  of 
which  no  relief  is  claimed,  but  which  is  brought  in  issue  for  the  purpose  of  enabling 
the  Court  to  adjudicate  upon  a  matter  in  respect  of  which  relief  is  claimed,  may 
be  cither  ''  directly  and  substantially  '*  in  issue  or  it  may  be  in  issue  **  collaterally 
or  incidentally.*'  It  will  be  a  matter  **  directly  and  substantially  **  in  issue,  if 
the  parties  to  the  suit  and  the  Court  have  dealt  with  the  matter  as  if  there  was  a 
relief  claimed  in  respect  of  that  matter  also ;  that  is  to  say,  though  the  matter  was 
in  the  first  instance  brought  into  plea  as  auxiliary  or  incidental  to  the  matter  in 
respect  of  which  relief  is  claimed,  it  is  brought  in  issue  and  decided  as  if  it 
formed  a  direct  and  principal  issue  in  the  suit.  If  the  matter  has  not  been  dealt 
with  by  the  parties  to  the  suit  and  the  Court  in  manner  aforesaid,  it  will  be  a  matter 
''collaterally  or  incidentally  **  in  issue.  Whether  a  matter  has  been  dealt  with  in 
manner  aforesaid  is  to  be  determined  by  a  reference  to  the  plaint,  the  written 
statement,  the  issues,  and  the  judgment.  The  decree  may  also  be  referred  to, 
but  it  is  not  enough  to  refer  to  the  decree  without  the  judgment,  for  a  decree 
states  merely  how  a  suit  is  disposed  of  (s.  206),  and  it  is  in  the  judgment  that  the 
findings  on  the  issues  are  recorded  (s.  204)  (e).  The  judgment  will  be  admissible 
under  s.  40  of  the  Evidence  Act. 

The  above  topic  considered  with  reference  to  reported  decinons.— We 

now  turn  to  cases  in  which  the  distinction  between  a  matter  **  directly  and  sub- 
stantially **  in  issue  and  a  matter  '* collaterally  or  incidentally'*  in  issue  arises 
most  frequently.    Those  cases  may  be  divided  into  the  following  three  classes : 

A.  Where  the  first  suit  is  for  rent^  and  the  subsequent  suit  is  for  title. 

B.  Where  both  the  suits  are  for  rent  or  other  recurring  Hability. 

C.  Where  both  the  suits  relate  to  the  rate  of  rent  or  the  area  for  which 

rent  is  payable. 
We  proceed  to  deal  with  these  three  classes  of  cases  in  order. 

A.  First  suit  for  rent,  subsequent  suit  for  title. — In  this  class  of  cases  it 
is  clear  that  the  subsequent  suit  being  one  for  title,  the  question  of  title  is  a 
matter  "directly  and  substantially**  in  issue  in  that  suit.  Whichever  party 
therefore  raises  the  plea  of  res  judicata  must  show  that  the  question  of  title 
was  also  "directly  and  substantially**  in  issue  in  the  former  suit,  that  is,  in  the 
previously  decided  suit.  If  the  question  of  title  has  been  in  issue  in  its  entirety 
in  the  former  suit,  it  will  be  said  to  have  been  "directly  and  substantially** 

{€)    Kali  Krishna  V.   Secretary  of  8taU.    16  !  M  Cal.  504. 519. 24  L  A.  35 ;  Jala«ii(ram  v. 

Cal.  173, 183,  15  I.A.  93 ;  Bun  Bahadurs  j  Bommadevara,  29  Mad.  42 ;  Kttrrutulain 

case,  U  Cal  301,  310, 12  I.  A.  23;  18  Bom.  v.  NuMhat-ud-Dowla,  33  Cal.  116, 32  I.  A. 

597. 601;  Amritestoari  v.  Secretary  of  State  I  224. 
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S*  13        in  issue  in  that   suit.     But   if  the  issue  in  the  former  suit  does  not  cover   the 

,  entire  question  of  title,  in  other  words,  if  it  falls  short  of  going  to  the  very  root 

of  the  title,  and  is  confined  only  to  some  of  the  incidents  of  title,  the  question    of 

title   will   be   said   to   have   been    "collaterally  or  incidentally'*    in   issue  in  the 

former  suit  (/). 

Illustrations, 

1.  A  J  claiming  to  be  the  chela  and  heir  of  a  deceased  mohnnt  sues  B  (a 
tenant)  for  the  rent  of  certain  lands  forming  part  of  the  estate  of  the  mohnnt.  C 
claims  that  he,  and  not  A,  is  the  chela  and  heir  of  the  deceased,  and  that  he  is 
therefore  entitled  to  the  rent.  C  is  thereupon  added  as  a  defendant  to  the  suit 
(s.  32).     The  issues  raised  are — 

1.  Whether  A  or  C  is  the  chela  and  heir  of  the  mohunt  ? 

2.  Whether  any  and  what  rent  is  due  by  B  ? 

The  Court  finds  that  A  is  the  chela  and  heir  of  the  mohunt.  It  also  finds 
that  there  is  a  sum  of  Rs.  2,500  due  by  B  for  rent,  and  decrees  >l's  claim. 

Subsequently  C  sues  A  for  a  declaration  that  he  is  the  chela  and  heir  of  the 
mohunt,  and  claims  that  as  such  he  is  entitled  to  the  whole  of  the  property  left 
by  the  mohunt.  [Here  the  question  whether  C  or  A  is  the  chela  and  heir  of  the 
mohunt  is  a  matter  '» directly  and  substantially  "  in  issue.]  C  contends  that  that 
question  \^  res  judicata.  The  matter  is  res  judicata,  for  the  entire  question  of 
title  has  been  in  issue  in  the  former  suit  (see  issue  (1)),  which  is  the  same  thing  as 
saying  that  it  has  been  directly  and  substantially  in  issue  in  that  suit :  Toponi- 
dhee  v.  Sreeputty,  5  Cal.  832. 

Note,— In  this  and  the  following  illustrations  it  is  assumed  that  the  other 
condition  of  res  judicata  are  present. 

2.  i4,  a  Hindu,  dies  leaving  a  widow  and  a  brother,  C.  The  widow  sues  B 
(a  tenant)  for  the  rent  of  certain  property  alleging  that  it  was  the  separate  pro- 
perty of  her  deceased  husband.  C  claims  to  be  entitled  to  the  rent  on  the  ground 
that  it  was  the  joint  property  of  himself  and  his  deceased  brother,  and  that  he  be- 
came entitled  to  it  by  right  of  survivorship.  C  is  thereupon  added  as  a  defendant 
to  the  suit.     The  issues  are — 

(1)  Whether  the  deceased  alone  received  the  whole  rent  of  the  property  in 
his  lifetime,  or  whether  the  rent  was  received  by  him  jointly  with  C  ? 

(2)  Whether  any  and  what  rent  is  due  by  B  ? 

The  Court  finds  on  the  first  issue  that  the  deceased  alone  received  the 
whole  rent  in  his  lifetime.  [The  finding  on  the  second  issue  is  unnecessary  for 
our  present  purposes.] 

Subsequently  Csues  A  for  a  declaration  that  he  and  his  brother  were  joint, 
and  claims  to  be  entitled  to  the  said  property  by  right  of  survivorship.  The  ques- 
tion whether  the  deceased  and  C  were  joint  or  separate  is  not  res  judicata,  tor  it 
was  not  "  directly  and  substantially  "  in  the  former  suit.  It  was  in  issue  in  that 
suit  only  "  collaterally  or  incidentally,''  for  it  will  be  seen  on  referring  to  the  first 
issue  in  that  suit  that  it  did  not  cover  the  entire  question  of  C's  title,  but  related 
merely  to  the  joint  or  separate  receipt  of  rent :  Run  Bahadur  v.  Lucho  Kocr.  11 
Cal.  301,  12  I.A.  23;  Srihari  v.  Khitish  Chandara,  24  Cal.  569. 

B,  Both  suits  for  rent  or  other  recurring  liability. — The  same  principles 
which  apply  in  the  preceding  class  of  cases  also  apply  here.  If  A  sues  B  for  the 
rent  for  sl  particular  period,  and  the  defence  is  that  A  has  no  title  to  the   land  of 

(/)    Qobind  V,  Taruck,  3  Cal.  145;  liadha  v.     I  Hwarv.  Mohendra  NatK  25  Cal.    136; 

Monohur,  15  Cal.  756,  15  I.  A.  97;  Kaai-     \  Dxvarkanath  v.  Ramchaud,  26  Cal.  428. 
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which  the  rent  is  claimed,  then,  if  a  direct  issue  is  raised  and  decided  on  the  ques- 
tion of  title,  the  decision  will  operate  as  res  judicata  in  a  subsequent  suit  by  A 
against  B  for  the  rent  for  a  subsequent  period  either  of  the  same  (g)  or  other  {h) 
property  held  under  the  same  title.  But  if  there  is  no  direct  issue  raised  on  the 
question  of  title,  and  the  finding  falls  short  of  going  to  the  very  root  of  the  title 
upon  which  the  claim  for  rent  is  based,  it  will  not  have  the  effect  of  res  judicata. 
If  the  question  of  title  is  gone  into  in  the  previous  suit,  not  as  if  the  right  of  rent 
were  sought  to  be  established /or  one  particular  year,  but  once  for  all,  it  will  be 
said  to  have  been  directly  and  substantially  in  issue.  But  if  the  question  of  title 
is  gone  into  in  the  previous  suit  not  as  if  the  right  of  rent  were  sought  to  be  esta- 
blished onc£ /or  a//,  hui  for  one  particular  year,  it  will  be  said  to  have  been  in 
issue  collaterally  or  incidentally.  These  principles  also  apply  in  the  case  of 
other  recurring  liability,  such  as  malikana  (i),  maintenance  (/),  interest,  &c. 

Illustrations. 

1.  A  sues  B  for  rent  due  for  the  year  1903.  The  defence  is  that  the  land 
is  rent-free.  An  issue  is  raised  as  to  "  whether  the  land  is  rent-free.'"  The  Court 
finds  that  the  land  is  rent-free, -and  A's  suit  is  dismissed.  Subsequently  A  sues  B 
claiming  rent  for  the  year  1904.  B  again  sets  up  the  same  defence,  namely,  that 
the  land  is  rent-free.  Here  the  question  of  ^'s  right  to  recover  the  rent  having 
been  '■'directly  and  substantially''^  in  issue  in  the  previous. suit,  the  suit  for  the 
rent  for  1904  is  barred  as  res  judicata:  Rakhal  Doss  v.  Heera,  23  W.  R.  282; 
Venkatachalapati  v.  Krishna,  13  Mad.  287 ;  Vishnu  v.  Ramling,  26  Bom.  25. 

2.  A,  alleging  that  B  has  failed  to  pay  the  amount  of  an  instalment  due 
under  a  bond,  sues  B  to  recover  the  amount  with  interest  thereon  from  the 
date  of  the  bond.  B  contends  that  on  the  construction  of  the  bond,  the  interest 
on  the  instalments  payable  under  the  bond  is  to  be  calculated  from  the  date  of 
default  in  payment  of  the  instalment  that  has  become  due,  and  not  from  the 
date  of  the  bond.  The  issue  raised  is  *♦  Whether  the  interest  on  the  instalments 
payable  under  the  bond  is  to  be  calculated  from  the  date  of  the  bond  or  from 
the  date  of  rfc/aw/^  ?  "  The  Court  finds  that  the  interest  on  the  instalments  is 
payable  from  the  date  of  the  bond,  and  decrees  A^s  claim.  A  then  sues  B  for  a 
subsequent  instalment  due  under  the  same  bond  with  interest  also  from  the  date 
of  the  bond,  B  is  precluded  in  this  suit  from  contending  that  the  interest  is  to  be 
calculated  from  the  date  of  default.  The  issue  in  the  previous  suit  was  a  general 
one  dealing  with  all  instalments  payable  under  the  bond,  and  not  with  the  parti- 
ctUar  instalment  claimed  in  that  suit :    Pahlwan  v.  Risal,  4  All.  55. 

C.  Rate  of  rent  or  area  for  which  rent  is  payable. — In  this  class  of 
cases  also  both  the  suits  are  for  rent,  the  first  suit  being  for  rent  for  a  particular 
period,  and  the  second  for  rent  for  a  subsequent  period.  The  matter  which  is 
pleaded  as  res  judicata  is  not  the  plaintiff's  title  to  the  land  of  which  the  rent  is 
claimed,  but  the  rate  of  rent  or  the  area  for  which  rent  is  payable.  If  the  Court 
in  the  first  suit  tries  and  determines  the  issue,  *'  what  is  the  proper  rate  of  rent?" 
or,  **  what  is  the  proper  area  for  which  rent  is  payable?"  it  is  clear  that  the  issue 
relating  from  its  very  form  not  to  the  rent  for  a  particular  period,  but  to  the  rent 
payable  for  the  full  term  of  the  lease,  the  question  of  rate  (k)  or  of  area  (/),  as  the 
case  may  be,  will  be  res  judicata  in  all  subsequent  suits  for  rent  for  the  remain- 
ing period  of  the  lease. 


s.  iz 


J    Noho  V.  Foytbux,  1  Gal.  202. 
(h)    ChancU  Bramd  v.  Mahendra,  24  All.  112. 
(t)    BalkUhanv.  Kinhan  Lai,  11  .All.  1<»8;  10 
Cal.  697. 


5X' 


U)    Bhika  !>hai  v.  Bai  Bhuri.  27  Bom.  418. 

(A:)    Bakslii  v.  yUnmuddi,  20  Cal.  505. 

(0    Nil  Madhuh  v.  Brq/o  Nath,  21  Cal.  236. 
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S«  13  As  regards  maintenance,  it  is  to  be  noted  that  a  decree  for  maintenance  at 

a  particular  rate  is  no  bar  to  a  subsequent  suit  for  maintenance  at  an  enhanced 
rate  on  the  ground  of  altered  circumstances ;  for  the  rate  of  maintenance  is  a  vari- 
able quantity  changing  from  time  to  time  according  to  the  circumstances  of  the 
parties  affected  by  the  decree  (m). 

Before  leaving  this  subject,  it  must  be  observed  that  each  year's  rent  is  in 
itself  a  separate  and  entire  cause  of  action,  and  if  a  suit  be  brought  for  the  rent  for 
a  particular  year,  a  judgment  obtained  in  that  suit,  whatever  the  defence  might  be, 
would  seem  only  to  extend  to  the.  subject-matter  of  the  suit ;  and  hence  the  land- 
lord is  at  liberty  to  bring  another  suit  for  the  next  yearns  rent,  and  the  tenant  at 
liberty  to  set  up  to  that  suit  any  defence  he  thinks  proper.  The  above  proposition, 
however,  is  subject  to  this,  and  here  comes  in  the  doctrine  of  res  judicata^  that 
neither  party  is  at  liberty  to  re-open  in  the  suit  for  rent  for  the  next  year  any 
question  that  was  substantially  and  necessarily  tried  and  determined  between  them 
in  the  suit  for  rent  for  the  previous  year  (w).  For  the  essence  of  the  doctrine  of 
res  judicata  is  that  where  a  material  issue  has  been  tried  and  determined  between 
the  same  parties  in  a  proper  suit,  and  in  a  competent  Court,  as  to  the  status  of  one 
of  them  in  relation  to  the  other,  or  as  to  a  right  or  title  claimed  by  either  of  them 
against  the  other,  it  cannot  again  be  tried  in  another  suit  between  them  vo). 

Ex-parte  decree* — In  the  case  of  a  suit  in  which  a  decree  is  made  ex-parte 
(s.  100),  the  only  matter  that  can  be  **  directly  and  substantially  in  issue  '*  is  the 
matter  in  respect  of  which  relief  is  claimed  by  the  plaintiff  in  the  suit.  A  matter 
in  respect  of  which  no  relief  is  claimed  can  never  be  **  directly  and  substantially  ** 
in  issue  in  a  suit  in  which  an  ex-parte  decree  is  made,  even  though  the  Court  may 
have  gone  out  of  its  way  and  declared  the  plaintiff  to  be  entitled  to  relief  in  res- 
pect of  such  matter.  For  it  has  been  seen  above  (p.  25)  that  a  matter  in  respect 
of  which  no  relief  is  claimed  can  be  *'  directly  and  substantially  "  in  issue  only  if 
both  the  Court  and  the  parties  to  the  suit  have  dealt  with  the  matter  as  if  there 
was  a  relief  claimed  in  respect  of  it.  By  **  parties  *'  is  meant  both  the  plaintiff  and 
the  defendant ;  and  since  a  decree  ex-parte  is  one  that  is  made  when  the  defen- 
dant/a»75  to  a/»^ar  in  a  suit,  it  cannot  be  said  that  the  **  parties'*  have  dealt 
with  the  matter  as  aforesaid  so  as  to  constitute  it  a  matter  **  directly  and  sub- 
stantially" in  issue. 

Illustration, 

A  sues  B  to  recover  Rs.  500,  being  the  rent  due  for  the  year  1903  at  the 
rate  of  Rs.  2  per  square  yard.  A  does  not  ask  for  a  declaration  in  the  suit  that 
the  rate  of  rtnt  is  Rs.  2  per  square  yard,  B  does  not  appear,  and  a  decree  ex- 
parte  is  made  against  him  for  Rs.  500.  Subsequently  A  sues  B  for  rent  due  for  the 
year  1904  also  at  the  same  rate.  H  appears  at  the  hearing,  and  contends  that  the 
rate  is  Re.  1  per  square  yard.  B  is  not  precluded  from  raising  that  contention, 
for  the  question  of  rate  cannot  be  said  to  have  been  **  directly  and  substantially  '* 
in  issue  between  A  and  B  in  the  former  suit.  It  cannot  therefore  be  res  judicata. 
Even  if  the  Court  in  the  former  suit  had  declared  that  A  was  entitled  to  rent  at 
the  rate  of  Rs.  2  per  square  yard,  the  question  of  rent  would  not  be  res  judicata^ 
for  A  had  not  asked  for  a  declaration  in  that  suit  in  respect  of  the  rate  of  rent. 
A 's  claim  in  the  former  suit  was  merely  for  the  arrears  of  rent,  Rs.  500,  and  the 
decree  in  that  suit  has  no  greater  effect  than  evidence  that  Rs.  500  was  due  when 
the  decree  was  made.    Had  A  in  the  former  suit  asked  also  for  a  declaration  as 

(m)   BangaruY.  Fi^yatnocH  22  Mad.  175;  28    i    (o)   KrUhna  v.  Bumoari,  1  CaL  144,  2L  A. 

Cal.  109(road-oe68.)  283. 

(n)    Nobo  T.  FoyMbux,  1  CaL  202.  I 
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to  the  rate  of  rent  as  part  of  the  substantive  relief,  and  had  the  Court  then  de-  S.  13 
clared  that  the  proper  rate  of  rent  was  Rs.  2,  the  question  of  rate  would  have 
been  res  judicata  though  the  decree  was  ex  parte,  for  it  would  then  have  been  a 
matter  *' directly  and  substantially 'Mn  issue,  every  matter  in  respect  of  which 
re/ie/ is  claimed  in  a  suit  being  a  matter  "directly  and  substantially"  in  issue: 
Modhusudun  v.  Brae,  16  Cal.  300. 

This  is  a  convenient  place  to  note  the  following  cases  ; 

1.  A  sues  B  for  an  injunction  restraining  B  from  doing  certain  acts.  The 
injunction  is  granted.  B  repeats  the  acts  complained  of  in  the  suit.  A  again 
sues  B  for  an  injunction.  The  suit  is  barred  as  res  judicata,  for  the  relief 
claimed  is  covered  by  the  injunction  granted  in  the  former  suit,  and  A^s  remedy 
is  to  proceed  against  B  for  contempt  of  the  Court's  order  in  that  suit :  Ram 
Saran  v.  Chatar  Singh,  23  All.  465. 

2.  A  sues  B,  his  wife,  for  restitution  of  conjugal  rights.  Restitution  is 
granted,  and  B  goes  and  lives  with  A  (that  is  to  say,  the  decree  is  satisfied).  B 
again  leaves  A,  and  A  again  sues  B  for  the  same  relief.  The  suit  is  not  barred 
SiS  res  judicata  :  Keshavlaly.  Parvati,  18  Bom.  327.  [The  distinction  between 
this  and  the  previous  case  is  this,  that  while  in  the  suit  for  injunction  the  defend- 
ant is /or  ever  restrained  from  doing  the  acts  complained  of,  the  wife  cannot  be 
directed  in  a  suit  for  restitution  of  conjugal  rights  to  live  with  her  husband  for 
the  rest  of  her  life ;  ior  many  things  may  occur  entitling  her  to  leave  him,  for 
example,  gross  cruelty.] 

It  is  the  matter  directly  and  substantially  in  issue  in  a  suit,  and 
not  the  subject-matter  thereof  that  forms  the  test  of  res  judicata-— 
Hence  it  follows  that  though  the  subject-matter  of  the  second  suit  may  be  entirely 
different  from  the  subject-matter  of  the  first,  yet  if  a  matter  which  is  directly  and 
substantially  in  issue  in  the  subsequent  suit  was  also  directly  and  substantially  in 
issue  in  the  previous  suit,  the  decision  on  the  matter  so  in  issue  in  the  previous 
suit  will  operate  as  res  judicata  so  as  to  bar  the  trial  of  that  matter  in  the  subse- 
quent suit.  Thus  if  A  claims  certain  property  as  the  adopted  son  of  X,  and  the 
defendant  denies  the  adoption,  a  finding  in  ^'s  favor  on  the  issue  as  to  adoption 
will  be  binding  on  the  defendant  as  res  judicata  in  a  subsequent  suit  by  A  against 
the  same  defendant  to  recover  another  property  claimed  under  the  same  title  (/>). 
It  is  not  open  to  the  defendant  to  contend  that  the  properties  claimed  in  the  two 
suits  being  different,  the  decision  on  the  question  of  A's  adoption  in  the  first  suit 
cannot  operate  as  res  judicata  in  the  second.  Similarly  in  ill.  (1)  cited  under  the 
second  class  of  rent-suits  (p.  27  ante)  it  is  no  answer  to  the  plea  of  res  judicata 
that  the  subject-matters  of  the  two  suits  are  different.  The  reason  is  that 
the  matter  directly  and  substantially  in  issue  in  both  the  suits  is  the  same, 
namely,  whether  the  particular  land  of  which  the  rent  is  claimed  is  rent-free,  and 
the  decision  on  that  issue  in  the  first  suit  will  therefore  operate  as  res  judicata 
in  the  subsequent  suit.  But  the  decision  cannot  apply  to  other  land  held  by  B 
under  A,  unless  it  forms  part  of  the  same  tenure  (q). 

Prom  the  same  fundamental  principle  that  the  matter  directly  and  substan- 
tially in  issue,  and  not  the  subject-matter,  constitutes  the  test  of  res  judicata,  it 
also  follows  that  if  a  matter  directly  and  substantially  in  issue  in  a  suit  is  not  the 

(p)    ^itapurltaoav.  £uc/tt,  8Mad.  219,12  I.  |             kiihanv.  Kishan  Lai,  11  All.  148, 157; 

A.  i&:Kriahnav.  Bunwari  Lall,  1  Cal.  also  15  Bom.  89  and  13  Bom.  25. 

144,  2  I.  A.  283;  Badha  Prasad  v.  Lai  {q)   Bam  ChuHder  v.  Madho,  12  Cal.  484. 121. 

Sahab,  13  All.  53,  62,  17  I.   A.  150;  BaU  A.  188. 
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S«  13        same  as  that  in  a  previously  decided  suit,  the  trial  of  that  matter  will  not  be  barred 
as  res  judicata^  though  the  subject-matter  of  the  two  suits  may  be  the  same  (r). 

When  both  the  matter  directly  and  substantially  in  issue  and  the  subject- 
matter  are  the  same  in  both  the  suits,  the  matter  in  issue  will  be  res  judicata^  not 
because  of  the  identity  of  the  subject-matter,  but  because  of  the  identity  of  the 
matter  directly  and  substantially  in  issue  (s).  And  if  the  matter  directly  and  sub- 
stantially in  issue  and  the  subject-matter  are  both  different  in  the  two  suits,  the 
matter  in  issue  will  not  be  res  judicata,  not  because  the  subject-matters  are 
different,  but  because  the  matters  directly  and  substantially  in  issue  in  the  two 
suits  are  not  the  same  (t). 

'■  Fonner  suit*" — We  have  said  above  that  a  decision  in  ^  former  suit  may 
operate  as  res  judicata  in  b  subsequent  suit.  What  is  the  meaning  of  the  expression 
*'^ former  suit  ?"  Does,  it  refer  to  the  suit  that  has  been  first  instituted,  or  to  the 
suit  that  has  been  f)rst  decided  ?  The  answer  is  that  it  refers  to  the  suit  that  has 
been  ^rst  decided \  in  other  words,  ** former  suit"  means  a  previously  decided 
suit.  The  result  will  therefore  be  that  if  suit  No.  2  is  instituted  after  the  date  of 
the  institution  of  suit  No.  1,  and  suit  No.  2  is  decided /?rsf.  the  decision  in  suit 
No.  2  may  operate  as  res  judicata  in  suit  No.  ]  (u).  The  same  rule  applies 
to  appeals  (v). 

A  sues  B  for  possession  of  certain  premises  alleged  to  have  been  let  to  B 
as  a  monthly  tenant.  //  sues  A  for  a  declaration  that  he  holds  the  premises  under 
a  lease  from  A  of  which  two  years  are  yet  to  expire.  Both  the  suits  are  heard  to- 
gether, and  only  one  judgment  is  delivered  in  both,  the  finding  of  the  Court 
being  that  B  held  the  premises  as  a  monthly  tenant.  A  decree  is  passed  in 
i4's  suit  directing  B  to  deliver  up  possession,  and  a  separate  decree  is  passed  in 
B's  suit  dismissing  the  suit  with  costs.  B  does  not  appeal  from  the  decree  passed 
against  him  in  ^'s  suit,  but  prefers  an  appeal  from  the  decree  passed  against  him 
in  his  own  suit.  A  contends  that  the  appeal  is  barred  as  res  judicata^  stating  as 
a  reason  that  no  appeal  having  been  preferred  by  li  from  the  decision  in  his 
(i4's)  suit  that  B  held  the  premises  as  a  monthly  tenant,  the  decision  became /7fTa/, 
and  that  decision  having  been  given  in  a  '•  former  suit,"  the  matter  could  not  be 
re-tried  in  the  appeal  from  the  decision  in  i?'s  suit.  This  contention  is  not  sound, 
andB's  appeal  is  not  barred  2i^  res  judicata,  for  there  being  hut  one  judgment  in 
both  the  suits,  neither  suit  can  be  said  to  be  a  "former  suit  "  in  relation  to  the 
other  (vv). 

Matter  constrmctively  in  issne:  Bxplasation  n :  ''  Matter  which 
might  and  ought  to  have  been  made  ground  of  attack  or  defence*''— 

A  matter  directly  and  substantially  in  issue  may  be  either  "actually"  in  issue  or 
it  may  be  in  issue  *'  constructively."  In  all  the  cases  cited  above  where  a  matter 
was  held  to  have  been  in  issue  directly  and  substantially,  it  was  **  actually  "  in 
issue  directly  and  substantially,  for  it  was  actually  alleged  by  one  party  and 
denied  by  the  other.  It  often  happens  that  a  matter  which  might  and  ought  to 
have  been  made  ground  of  attack  by  the  plaintiff  to  substantiate  the  relief  claim- 
ed by  him  in  the  suit  is  not  alleged  by  him  as  a  ground  of  attack  ;  and  also  that 
a  matter  which  might  and  ought  to  have  been  m^de  ground  of  defence  hy  the 
defendant  is  not  alleged  as  a  ground  of  defence.  A  matter  which  might  and 
ought  to  have  been  made  ground  of  attack  or  defence  in  the  former  suit,   but 

11  All.  148 
(r)    Bam  Lai  v.  Chhab  Nath.  12  All.  578. 
{vv)    Abdul  MaMd  y.  Jew Narain,  16  Cal.  2J5 ; 

Nariamntsaa  v.  Joynah  Bihi,    33  Cal. 

1101;  Panchanada  v.    Vaithinatha.    29 

Mad.  333. 


(r) 

(«) 
it) 

in) 


Jagatjit  v.  Sarabjit,  19  Cal.  159, 172, 18  I. 

A.  165, 176. 
Triloki  v.  Pertab,  15  Cal.  808, 15  I.  A.  113. 
Zamindar  of  Pittapuram  v.  Proprietors 

ofKolanTca.  2  Mad.  23.  5  I.  A.  200. 
Oururajammah    v.    Venkaiakrishnama, 

24  Mad.  350;  Balkishan  v.  Kiahan  Lai, 
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which  has  not  been  alleged  as  a  ground  of  attack  or  defence,  will  be  deemed  to  S«  18 
have  been  a  matter  directly  and  substantially  in  issue  in  such  suit  (Explanation 
II).  That  is  to  say,  though  it  has  not  been  actually  in  issue  directly  and  sub- 
stantially, it  will  be  regarded  as  having  been  constructively  in  issue  directly  and 
substantially.  This  section  draws  no  distinction  between  the  claim  that  was 
actually  made  in  a  suit,  and  the  claim  that  might  and  ought  to  have  been  made. 
Where  a  matter  is  actually  in  issue,  it  is  necessary  to  constitute  res  judicata 
that  it  should  have  been  heard  and  finally  decided.  But  where  a  matter  is 
constructively  in  issue,  it  could  not  from  the  very  nature  of  the  case  be  heard  and 
decided ;  and  it  will  be  deemed  to  have  been  decided  against  the  party  omitting  to 
allege  it.  This  is  in  accordance  with  the  view  of  the  section  taken  by  the  High 
Courts  of  Allahabad  and  Bombay  (w),  and  it  was  tacitly  assumed  by  our  Courts 
up  to  the  year  1897.  In  that  year  the  Calcutta  High  Court  held  that  though  a 
matter  which  might  and  ought  to  have  been  made  ground  of  attack  or  defence 
would  be  deemed  J  as  provided  by  Explanation  II,  to  have  been  directly  and 
substantially  in  issue,  yet  it  was  necessary'  to  constitute  it  res  judicata  that 
it  should  have  been  "  heard  aud  finally  decided,^'  as  there  was  nothing  in 
Explanation  II  to  say  that  such  matter  should  also  be  deemed  to  have  been 
heard  and  finally  decided  {x  .  The  view  thus  expressed  does  not  seem  to  be 
sound  law  ;  it  attaches  greater  importance  to  form  than  to  substance. 

Illustrations. 

1.  X,  a  Hindu,  dies  leaving  a  widow.  The  widow  makes  a  gift  of 
certain  property  belonging  to  her  husband  to  her  brother,  B.  After  the  death  of 
the  widow,  A,  allegmg  that  he  and  X  were  members  of  a  joint  family,  sues  B 
for  a  declaration  that  he  is  entitled  to  the  property  by  right  of  survivorship. 
The  Court  finds  that  ^  and  X  were  separate,  and  J's  suit  is  dismissed.  Sub- 
sequently A  sues  7/  for  the  recovery  of  the  same  property,  alleging  that  as  the 
nearest  reversionary-  heir  of  X.  he  became  entitled  to  the  property  on  the  death  of 
the  widow,  and  that  the  alienation  made  by  her  in  favour  of  B  was  not  binding 
upon  him.  The  suit  is  barred  as  res  judicata.  A  might  and  ought  to  have  set  up 
the  title  by  heirship  as  2i  ground  of  attack  in  the  former  suit.  It  will  therefore 
be  deemed  to  have  been  **  directly  and  substantially  in  issue"  in  that  suit,  and 
it  will  also  be  deemed  to  have  been  **  heard  and  decided  "  against  A  :  Guddappa 
V.  Tirkapfa,  25  Bom.  189.  [This  decision  has  been  dissented  from  by  the  High 
Court  of  Madras  in  Ramaswami  v.  Vythinatha,  26  Mad.  760.  The  grounds  of 
dissent,  it  is  submitted,  are  not  satisfactory.] 

2.  A  Hindu  widow  sues  her  husband^s  brother,  By  for  recovery  of  certain 
property,  alleging  that  it  was  the  self-acquired  property  of  her  husband.  J>  claims 
the  property  as  a  legatee  under  the  will  of  his  brother.  The  widow  alleges  that 
the  will  is  a  forgery.  The  Court  finds  that  the  will  is  a  forgery,  and  decrees  the 
widow's  claim.  Subsequently  B  sues  the  widow  to  recover  the  property, 
alleging  that  he  and  his  brother  were  joint,  and  that  on  the  death  of  his  brother 
he  became  entitled  to  the  property  by  ri^/i^  o/surv«vorsAt^.  The  suit  is  barred 
as  res  Judicata.  B  might  and  ought  to  have  set  up  the  claim  by  right  of  survivor- 
ship as  a  ground  of  defence  in  the  former  suit.  **When  a  plaintiff  claims  an 
estate,  and  defendant,  being  in  possession,  resists  that  claim,  he  is  bound  to 
resist  it  upon  all  the  grounds  that  it  is  possible  for  him  according  to  his  knowledge 
then  to  bring  forward  "  Srimut  Rajah  v.  Katama  Natchiar,  11  M.I. A.  50, 
with  the  order  of  the  two  suits  reversed ;  Doorga  Persad  v.  Doorga  Konwan\ 
4  Cal.  190,  5  I. A.  149. 

{ic)    Sri  Gopal   v.  Pirthi  Singh,  20  All.  110    ,    (x)    /Cailashv.  Baroda,2^  Cal.  711.  followed 
113;  Guddappa  v.   Tirkappa,  25  Bom.  in  Woomesh  v.  Barada^TS  Ca.\.  17. 

180,  at  pp.  192  and  197. 
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S.  13  Test* — The  question  whether  a  matter  might  have  been  made  a   ground  ot 

attack  or  defence  in  the  former  suit,  rarely  presents   any  difficulty.     Whether 
it  ought  to  have  been  made  a  ground  of  attack  or  defence  depends  on  the  par- 
ticular facts  of  each  case.    As  a  general  rule  we  may  say  that  if  a  matter  could 
have  been  set  up  as  a  ground  of  attack  or  defence  in  the  alternative  in  the  former 
suit,  and  if  it  was  necessary   for  a  complete  and  final  decision  of  the  right  which 
the   plaintiff  sought   to  establish   in   that   suit,   it  will  be  deemed  to  be  a  matter 
which   ought  to   have   been   made   a  ground   of  attack  or  defence  in  that  suit, 
unless  the  matters  in  that  and  the  subsequent  suit  are  so  dissimilar  that  their  union 
might  lead  to  confusion  {y).    Thus  in  ill.  (1)  the  title  by  heirship  could  have  been 
made  a  ground  of  attack  in  the  alternative  in  the  first  suit;  it  was  not   forbidden 
by  any  rule  of  pleading  (ss.  44-45) ;  moreover,  it  was  necessary  for  the  complete 
and  final  disposal  of  all  questions  as  to  A 's  right  to  the  property.     And  the  question 
in  both  the  suits  being  the  same,  namely,  whether  A  was  entitled  to  the  property 
or  B,  the  title  by  survivorship  and  the  title  by  heirship   cannot  be  said  to  be  so 
dissimilar  that  their  union  might  lead  to   confusion.     It  may  appear  at  first  sight 
that  the  two  matters  are  dissimilar,  for  the  title  by  survivorship  and   the  title 
by  heirship  have  to  be  supported  by  different  evidence.     But  the  test  of  evidence 
which  was  brought  to  the  front  in  some  old  decisions  (a),  is  not  a  satisfactory-  one 
and  though  it  was  advanced  in  argument  in  two  cases   before  the   Judicial  Com- 
mittee of  the  Privy  Council,  it  was  not  even  so  much  as  noticed  in  the  judgment  in 
those  cases  {a\.     The  reason  is  obvious,  for   when  a  plaintiff  sets  up  alternative 
grounds  of  attack,  or  when   a  defendant  sets   up  alternative  grounds  of  defence, 
the  evidence  in  support  of  such  alternative  grounds  will  in  the*  majority  of  cases 
be   essentially  different.     However  that  may  be,  the  question— what  matters  are 
so  *' dissimilar"  that  their  union  in   one   and  the   same   suit   might   lead    to  con- 
fusion, is  likely  to  present  some  difficulty  to  beginners.     We  accordingly  proceed 
to  split  up  the  general  rule  set  forth  above  into  particular  rules.     Those  rules  are 
three  in  number,  and  they  are  as  follows  : — 

Bnle  I. — W^here  the  right  claimed  in  both  suits  is  the  same,  the  subsequent 
suit  will  be  barred  as  res  judicata,  though  the  right  in  the  subsequent  suit  may  be 
sought  to  be  established  by  a  title  different  from  that  in  the  first  suit. 

Exception. — This  rule  does  not  apply  if  the  title  in  the  subsequent  suit 
arises  out  of  a  legal  relation  between  the  plaintiff  and  the  defendant  different 
from  that  in  the  former  suit.  * 

[  In  this  and  the  following  rules  when  it  is  said  that  the  subsequent  suit  is 
barred  as  res  judicata,  it  is  understood  that  it  is  barred  by  virtue  of  Explanation 
II,  and  that  the  other  conditions  of  res  judicata  are  present.] 
Illustrations  of  Rule  I. 

1.  Gudappaw.  Tirkappa,  25  Bom.  189,  which  stands  as  ill.  (1)  on  p.  3 
above,  comes  within  this  rule. 

2.  A  Hindu,  H,  dies  leaving  a  widow,  W,  and  a  son-in-law,  S,  being  the 
husband  of  a  predeceased  daughter,  D.  W  sues  S,  as  the  heir  of  her  husband, 
H,  to  recover  certain  property,  alleging  that  it  forms  part  of  the  estate  of  H. 
The  defence  is  that  H  had  made  a  gift  of  the  property  to  his  daughter,  D,  and 
that  on  D's  death,  S,  as  Z>'s  husband,  became  entitled  to  the  property  as  Z)'s  heir. 
W  alleges  that  the  deed  of  gift  relied  upon  by  S  is  a  forgery.  The  Court  finds 
that  the  deed  of  gift  is  genuine,  and  the  suit  is  dismissed.  W  then  sues  S  to 
recover  the  same  property,  alleging  that  the  gift  to  D  having  been  proved,  she 

(U)    Kameswar  v.  Rajkumari,  20  Cal.  79,  85,  v.  Ufinopoorna,  11  B.  L.  R.  158, 167. 

19 1. A.  234;  Guddappa  v.  Tirkavpa^  25  (a)    4  Mad.  p.  299;  8  Bom.  p.  181;  13  Bodi.  p. 

Bom.  189, 192 ;  Srimut  Rajah  v.  Katatna  <              329. 

Natchiar,  11  M.l. A.  50.  ll\  Woamatara  (a)    11  M.  I.  A.  50,  and  11  B.  L.  B.  158,  *?/i;r«. 
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became  entitled  as  the  heir  of  her  daughter^  D,  to  the  property  on  D^s  death.        8«  13 

The  suit  is  barred  as  res  judicata.    Here  the  right  claimed  in  both  the  suits  is  the 

same,  namely,  the  right  to  the  property  in  question.    In  the  first  suit,  it  was 

claimed  by  W  as  her  husband^s  heir.     In  the  second  suit  it  is  sought  to  be  esta* 

blished  by  a  different  title,  namely,  as  her  daughter's  heir,    W  **  might  and  ought** 

to  have  claimed  in  the  alternative  as  her  daughter's  heir  in  the  former  suit. 

Having  failed  to  do  so,  her  title  as  her  daughter's  heir  will  be  deemed  to  have  been 

**  directly  and  substantially  "  in  issue  in  the  former  suit,  and  it  will  also  be  deemed 

to  have  been  heard  and  decided  against  her  in  that  suit :    Denobundoo  v.  Kristo* 

monee  Dossee^  2  Cal.  152,  dissented  from  in  Ummatha  v.  Kunhamed,  4  Mad.  308. 

The  Madras  case  falls  within  the  Exception  rather  than  the  Rule, 

3.  A  lends  Rs.  50,000  to  a  Hindu  widow  on  a  mortgage  of  her  husband^s 
property.  The  widow  then  surrenders  the  property  to  -S,  the  reversionary  heir 
of  her  husband,  on  B  agreeing  to  pay  all  her  debts.  A  sues  B  and  the  widow  to 
recover  Rs.  50,000  by  sale  of  the  mortgaged  property.  A  also  asks  for  a  Personal 
decree  against  the  widow,  but  he  does  not  ask  for  a  personal  decree  against  B, 
B  is  joined  as  a  defendant  on  the  ground  that  the  mortgaged  property  formed  part 
of  the  property  transferred  by  the  widow  to  him.  The  Court  finds  that  the 
mortgage  is  not  binding  upon  the  husband^s  estate,  and  the  suit  against  B  is  ac- 
cordingly dismissed.  As  against  the  widow,  a  personal  decree  is  made  for  the 
amount  of  the  loan.  A  realises  Rs.  5,000 only  from  the  widow,  and  after  her  death, 
he  sues  B  for  the  balance  of  the  money  due  under  the  decree  ( that  is  to  say,  A 
usks  tor  a  Personal  decree  against  B  for  the  balance),  alleging  that  B  was  person- 
ally  liable  under  the  agreement  with  the  widow  to  pay  her  debts.  The  suit  is 
barred  SiS  res  judicata,  for  A  "might  and  ought"  to  havfe  alleged  in  the  former 
suit  that  if  the  mortgage  was  not  binding  on  the  estate,  B  was  at  all  events 
j>ersonaUy  liable  to  pay  the  debt  in  consequence  of  the  agreement  which  he  (B) 
had  entered  into  with  the  widow ;  Kameswar  Pershad  v.  Rajkumari,  20  Cal. 
79,  19  I.  A.  234. 

Note, — Suppose  that  in  the  above  illustration,  /i  had  applied  in  the  first 
suit  for  amendment  of  the  plaint  by  adding  a  claim  for  a  relief  against  B  person* 
ally,  but  the  application  had  been  refused.  In  such  a  case,  it  has  been  held  that 
the  subsequent  suit  would  not  be  barred ;  Alagirisami  v.  Sundareswara^ 
2!  Mad.  278;  Thakore  v.  Thakore,  14  Bom.  31. 

For  other  cases  under  this  Rule,  see  foot-note  (6). 

Illustration  of  the  Exception  to  the  Rule, 

A ,  alleging  that  B  holds  certain  lands  from  him  under  a  lease  made  in 
1864  and  that  the  lease  is  terminable  at  ^4^5  wilU  sues  B  to  evict  him  from  the 
land.  The  defence  is  that  B  has  been  holding  the  land  as  a  permanent  tenant 
since  1850,  and  that  the  lease  is  a  forgery.  The  Court  finds  that  the  lease  is  a 
forgery,  and  the  suit  is  dismissed.  A  then  sues  B  to  evict  B  from  the  land,  alleg* 
ing  that  B  holds  the  land,  not  as  a  permanent,  but  as  a  monthly  tenant.  Is  this 
suit  barred  as  res  judicata}  No,  for  though  the  right  claimed  in  both  the  suits 
is  the  same,  namely,  right  of  possession  of  the  land,  the  legal  relation  alleged  in  the 
former  suit  was  that  of  lessor  and  lessee,  while  in  the  latter  suit,  it  is  that  of  land- 
lord and  tenant.  It  cannot  therefore  be  said  that  A  **  might  and  ought "  to  have 
sued  in  the  former  suit  on  the  basis  of  the  relation  of  landlord  and  tenant.  The 
two  matters  are  too  dissimilar  to  be  united  in  one  suit :  (Jirdhar  v.  Dayabhai,  8 
Bom.  174;  Ummatha  v.  Cheira,  4  Mad.  308;  Zamorin  of  Calicut  v.  Narayanan^ 
22  Mad.  323:  Kutti  Alt  v.  Chindan,  23  Mad.  629. 

{b)    ATeayi  v.  Avi»aa,  26  Mad.  645;  Imam  Kimn   I  x,  Mancharam,  5  Botti.  137 ;  Wonmatara 

v.  Ayub  Khan,  19  All.  517    Hq/i  Hamm  v.  ITnnopooma  11  B.  L.  R.  158  ( P.  C. 
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8.  13  For  other  cases,  see  foot-note  (c). 

Bnld  II* — H  a  matter  which  forms  a  ground  of  attack  in  the  subsequent 
suit  could  have  been  alleged  as  a  ground  of  defence  in  the  former  suit,  but  was 
omitted  to  be  so  alleged  in  that  suit,  it  will  be  deemed  to  have  been  directly  and 
substantially  in  issue  in  that  suit  within  the  meaning  of  Explanation  11. 

This  rule  contemplates  cases  in  which  the  plaintiff  in  the  subsequent  suit 
was  defendant  in  the  previous  suit. 

Illustrations, 

1.  The  Privy  Council  case  of  Srimut  Rajah  v.  Katama  Satchiar^  11 
ML  A.  50,  which  stands  as  ill.  (2)  on  p.  31  above,  and  the  Privy  Council  case 
of  Doorga  Presad  v.  Doorga  Konwari^  4  Cal.  190,  5  I. A.  149  which  is  cited  in  that 
illustration,  belong  to  this  class. 

2.  A  and  B^  two  Hindu  brothers,  who  are  separate  in  estate,  own  a  garden 
which  is  not  yet  divided  between  them.  A  dies  leaving  a  widow,  who  sells  A^a 
half  share  in  the  garden  to  (\  After  the  death  of  the  widow,  C  sues  B  for  parti- 
tion of  the  garden,  and  a  decree  ex-parte  is  made  under  which  he  (C)  enters  into 
possession  of  a  moiety  of  the  garden.  B  then  sues  C  to  recover  possession  of  the 
moiety  sold  by  A 's  widow  to  r,  alleging  that  the  sale  was  made  by  the  widow 
without  legal  necessity,  and  that  on  the  death  of  the  widow,  he  became  entitled  to 
the  moiety  as  the  reversionary  heir  of  A.  The  suit  is  barred  as  res  judicata,  B 
**  might  and  ought*'  to  have  raised  the  question  of 'the  validity  of  the  sale  as 
a  ground  of  defence  in  the  former  suit ;  Shyatna  Charan  v.  Mrinmayi  Debt, 
31  Cal.  79. 

3.  A  mortgagee,  who  holds  the  mortgaged  property,  also  as  lessee  from  the 
mortgagor,  sues  the  mortgagor  to  recover  Rs.  3,000,  being  the  amount  of  the 
mortgage-debt.  On  the  date  of  the  suit  the  mortgagee  owes  Rs.  4,000  to  the 
mortgagor  for  rent  under  the  lease,  and  this  sum  the  mortgagor  claims  to  set-off 
against  the  mortgage-debt  under  an  express  agreement  in  that  behalf.  The  agree* 
ment  is  not  proved,  and  a  decree  is  made  against  the  mortgagor  for  Rs.  3,000. 
The  property  is  sold  in  execution  of  the  decree,  and  it  is  purchased  by  the  mort- 
gagee with  leave  of  the  Court.  The  mortgagor  then  sues  the  mortgagee  to  have 
the  sale  set  aside,  and  for  a  declaration  that  the  mortgage-debt  is  extinguished, 
now  claiming  that  a  general  account  may  be  taken  as  between  him  and  the  mort- 
gagee, and  that  in  taking  such  account  the  rent  due  to  him  may  be  set  off  against 
the  mortgage-debt.  The  suit  is  barred,  for  the  mortgagor  "  might  and  ought  *'  to 
have  set  up  that  claim  in  the  alternative  in  the  former  suit :  Mahabir  Pershad  v. 
Macnaghten,  16  Cal.  682,  16  I.A.  107;    Vinayak  v.  Dattatraya,  26  Bom.  661. 

4.  A,  who  owns  a  share  in  a  village,  mortgages  it  to  B^  and  sells  it  subsc 
quently  to  C  T  sues  B  for  redemption  of  the  mortgage,  and  obtains  a  decree. 
Subsequenty  B  sues  C  for  pre-emption  of  the  share  sold  by  A  to  C  alleging  that 
he  was  a  co-sharer  in  the  village,  and  as  such  co-sharer  entitled  to  a  right  of  pre- 
emption. The  suit  is  not  barred.  The  right  of  pre-emption  not  being  a  **  vested 
and  ascertained  '*  right  when  B  filed  his  written  statement  in  the  former  suit,  it 
could  not  have  been  properly  pleaded  by  B  as  an  answer  to  the  claim  for 
redemption  in  that  suit :     Ram  Chand  v.  Durga  Prasad^  26  All.  61. 

For  other  cases  under  this  Rule,  sec  foot-note  (d), 

Bule  III. — Where  the  right  claimed  in  the  subsequent  suit  is  different 
from  that  in  the  former  suit,  and  it  is  claimed  under  a  different  title^  the 
subsequent  suit  is  not  barred  as  res  judicata. 


(c)    Allunmi  r.  Kuiy'uaha,  7  Mad.  264:  Kan-    \    (d)    Maktum  v.  ImaTti,  10  B.H.C.  293;  Dott 
fhmm  V.  Katiatnnia,  9  Mad.  251;  Tl%akore  Muhammad  v.  Said  Begam,  20  All.  81 

■  V.  Thaliorc  14  Hoin.  51.  '  Hnri  v.  Ganpatrnr,  7  Bom.  272. 
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ninstratioiis. 

1 .  A  sues  B  for  possession  of  certain  lands  alleged  to  have  come  to  his      S.  13 
share  on  a  Partition  of  joint  family  property  with  J9.    The  defence  is  that  the 
family  property  has  not  yet  been  divided,  and  the  suit  is  dismissed  on  a  finding  to 

that  effect.  A  subsequent  suit  by  A  against  B  for  partition  of  the  family  property 
is  not  barred :  Shrivram  v.  Narayan^  5  Bom.  27 ;  Konerrav  v.  Gurrav,  5  Bom. 
589 ;  Nilo  v.  Govind,  10  Bom.  24;  contra,  Bheeka  v.  BhuggoOy  3  Cal.  23. 

2.  A,  alleging  that  B  held  certain  lands  from  him  under  a  lease,  and  that 
the  lease  had  expired,  sues  B  to  recover  Rs.  500  for  use  and  occupation  of  the  land. 
The  defence  is  that  the  lease  is  a  subsisting  lease,  and  the  suit  is  dismissed  on  a 
finding  to  that  effect.  A  subsequent  suit  by  A  to  recover  Rs.  500  as  rent  payable 
under  the  lease  is  not  barred  :  Watson  v.  Dhonendra,  3  Cal.  6. 

[Note  the  peculiar  character  of  the  cases  cited  above — A  first  suing 
on  the  basis  of  a  partition,  the  Court  finding  that  there  has  been  no  partition,  and 
A  subsequently  suing  for  partition  ;  and  in  ill.  (2)  A  first  suing  on  the  basis  that 
the  lease  has  expired,  the  Court  finding  that  the  lease  has  not  expired,  and  A 
subsequently  suing  on  the  basis  that  the  lease  is  a  subsisting  lease.  For  other 
cases  of  a  similar  nature,  see  foot-note  (&).  ] 

3.  A  suit  by  A  against  B  in  1869  to  recover  a  talukdari  estate  is  dismissed 
on  a  finding  that  the  estate  had  become  the  absolute  property  of  B  under  a 
conditional  sale  made  by  ^  to  ^  in  1853.  A  then  sues  B  in  1875  for  redemption 
of  the  same  property,  alleging  that  he  had  mortgaged  the  property  as  absolute 
owner  thereof  to  B  in  1854.  The  suit  is  not  barred:  "It  may  be  difficult  to 
reconcile  the  position  of  \B'\  as  mortgagee  in  1854  with  his  position  as  absolute 
owner  in  1853.  But  if  it  be  established  that  [Al  was  mortgagor  in  1854,  why 
should  he  be  debarred  of  his  right  [of  redemption]  merely  because  at  a  certain 
date  [i.e.  in  1853]  he  may  have  had  no  right  to  the  property  sk  all  ?  ** :  Amanat 
nibi  V.  Imdad  Husain,  15  Cal.  800,15  I.  A.  106;  Balbhaddar  v.  Ram  Lai,  26 
All.  501. 

4.  A  sues  B  for  redemption  of  a  mortgage  alleged  to  have  been  executed  in 
1856  of  50  cawnies  of  land.  B  denies  the  genuineness  of  the  mortgage,  and 
alleges  that  14  out  of  the  50  cawnies  were  mortgaged  to  him  in  1853,  and  that 
the  14  and  the  remaining  36  were  sold  to  him  by  A  in  1855.  The  mortgage  is  not 
proved,  and  the  suit  is  dismissed.  A  then  sues  B  to  redeem  the  14  cawnies  on 
the  footing  of  the  mortgage  of  1853.  The  suit  is  not  barred :  Ramaswami  v. 
Vythinatha,  26  Mad.  760;  Veerana  v.  Muthukumara,  27  Mad.  102;  Parambath 
V.  Puthengattih  28  Mad.  406. 

For  other  cases  under  this  rule,  see  foot-note  (/). 

Further  application  of  the  above  rules.— If  a  mortgagee,  in  a  suit  for 

redemption  against  him  by  the  mortgagor,  omits  to  obtain  an  order  for  sale  of 
the  mortgaged  property  on  failure  of  payment  by  the  mortgagor  of  the  mortgage- 
debt  within  the  time  allowed  to  him  to  redeem,  he  will  be  precluded  from  bringing 
a  separate  suit  for  sale  on  default  of  payment  by  the  mortgagor  within  the  time 
aforesaid.  The  mortgagee  *'  might  and  ought "  to  have  claimed  the  right  of  sale 
in  the  suit  for  redemption  brought  against  him  {g).     Similarly  if  a  prior  mortgagee 


(r)    Shridhar   v.  Narayen,    ii    B.    H.   C.    224;  Sarknm  v.  Ra/iaman,   24  Cal.  83 ;  Nathu 

Varathayyaugar  v.  Krishnasami,  10  Mad.    1  v.    Bttdhu,     ri    Bom.    537;   Naro   v.    Ram 

102 ;  Amir  v.  Xathut  8  All.  396;  Zinat-un-    i  Chandra,  18  Bom.  326;  Sheo  Raton  v.  Skeo 


Nissa  V.  Rajan,  37  AU.  142.  Saltai,  6  All.  3^8. 

/;     Tluindavan  v.    Valliamma,  15   Mad.   336;    I   igr)     Maloji \.  Sagaji,  i^Boxn.  $^6-;. 
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S*  18  18  made  a  party  defendant  to  a  suit  brought  by  a  subsequent  naortgagee  on  a 

mortgage  bond  of  such  property,  but  omits  to  set  up  his  prior  charge  or  claim 
he  will  be  precluded  from  bringing  a  separate  suit  to  enforce  his  charge.  He 
''might  and  ought "  to  have  set  up  his  prior  charge  in  the  suit  brought  by  the 
subsequent  mortgagee  {h). 

Issue  of  **  law  **  as  res  Judicata- — A  matter  directly  and  substantially  in 
issue  may  be  either  a  matter  of  fact  or  a  matter  of  law.  Hitherto  we  have  been 
dealing  with  issues  of  fact,  and  we  have  seen  that  a  decision  on  an  issue  of  fact 
may  operate  as  res  judicata.  Can  a  finding  on  an  issue  of  law  operate  as  res 
judicata  ?  The  decisions  on  this  point  are  not  uniform.  On  the  one  hand,  it  has 
been  held  by  the  High  Courts  of  Bombay  and  Madras  that  a  finding  on  an  issue 
of  law  can  never  be  res  judicata ;  for  the  finding  may  be  erroneous,  and  it  is  against 
reason  and  justice  that  the  parties  in  the  subsequent  suit  should  be  bound  by  the 
wrong  decision  in  the  previous  suit  (0-  On  the  other  hand,  it  has  been  held  by  the 
High  Courts  of  Calcutta  and  Allahabad  that  a  finding  in  a  previous  suit  on  a  ques- 
tion of  law,  even  if  erroneous,  could  operate  as  res  judicata  in  a  subsequent  suit ; 
for  though  it  is  a  serious  matter  to  perpetuate  a  wrong  decision,  yet  it  is  a  more 
serious  matter  that  opportunities  should  be  given  for  protracting  litigation  by  allow- 
ing a  party  against  whom  a  question  of  law  has  been  decided  to  re-open  the  same 
question  in  a  subsequent  suit  (y).  This  view  coincides  with  English  practice.  More- 
over, it  derives  support  from  the  language  of  the  section  which  says  *'  no  Court 
shall  try  any  issue  **  without  restricting  it  to  an  issue  of  fact.  A  sues  B  in  1874 
to  recover  twelve  years*  arrears  of  his  share  of  a  certain  Government  allowance 
received  by  B.  B  contends  that  under  the  Limitation  Act  A  could  only  recover 
three  years*  arrears.  The  Court  decrees  the  whole  of  A*n  datm.  In  1887  A  sues 
B  for  further  arrears  for  twelve  years  from  1875  to  1886.  B  raises  the  same 
contention.  Is  the  contention  res  judicata  ?  Yes,  according  to  the  Calcutta  and 
Allahabad  High  Courts.  No,  according  to  the  Bombay  and  Madras  High  Courts, 
for  though  the  issue  is  the  same,  it  is  an  issue  of  /aw,  and  if  the  Court  thinks 
that  the  decision  in  the  former  suit  was  wrong,  it  may  try  the  same  issue  over 
again,  and  decide  it  according  to  what  it  thinks  to  be  the  correct  interpretation  of 
the  law. 

Oonditioii  II :  same  iiarties:  Bziilaiiatioii  V.— it  is  not  enough  to  con- 
stitute res  judicata  that  the  matter  directly  and  substantially  in  issue  in  a  suit  was 
**  directly  and  substantially  **  in  issue  in  a  former  suit.  The  other  four  conditions 
must  also  be  satisfied.  We  turn  to  condition  II  which  requires  that  the  former 
suit  must  have  been  a  suit  between  the  same  parties  or  between  parties  under 
whom  they  or  any  of  them  claim  {k). 

Same  parties. — A  sues  B  for  rent.  The  defence  is  that  C,  and  not  A ,  is 
the  owner  of  the  property.  A  fails  to  prove  his  title,  and  the  suit  is  dismissed. 
A  then  sues  B  and  C  for  a  declaration  of  his  title  to  the  property.  The  suit  is  not 
barred,  for  the  parties  to  the  two  suits  are  not  the  same  (/). 

Parties  in  snbseqnent  suit  claiming  under  parties  in  former  suit-— H 
the  first  suit  is  between  A  and  B,  and  the  second  between  A  and  C,  the  decision 


(A)    Sri  Gopal  v.  PiHhi  Singh,  34  AU.  439,  J9  I. 

A.  118;  Gopal  y.  Benarti.ri  Cal.  4J8. 
</)    Chatnanlal  v.  Bapubhai^  aa  Bom.  669;  Vishnu 

V.  Ramling^  a6  Bom.  35  ;  Parthasaradi  v. 

CAmna,  5,  Mad.   304;  K€n>eri  Antmall  v. 

Sastri  RantieVt  a6  Mad.  109 ;  a8  Mad.  517. 
ij)    Bishnu  v.  Bhaba,  a8  Cal  318 ;  Gowri  Koer 


V.  Audk  Koer^  10  Cal.  1087;  Phundo  v. 
Jangi  Natht  15  AXi.  jiarj  xSheornf  \,  Km- 
meshar,  34  All.  a8a  ;  Chandiy.  Mahendm, 
24  All.  iia,  118  (limitation);  AUmummssa 
V.  Shama  Charan,  3a  Cal.  749. 

(*)    Atch<Mm\.  Bangarayya,  16  Mad.  117. 

(/)    Dwarkanath  v.   Ram  Chand,  a6  Cal.  438. 
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in  the  first  suit  will  not  operate  as  res  judicata  unless  C  claims  under  B»  If  C  docs 
not  claim  under  B^  he  cannot  be  bound  by  any  decision  in  a  suit  between  A  and  B% 
The  dismissal,  therefore,  of  an  ejectment  suit  brought  by  a  lessee  against  a  tres- 
passer, is  no  bar  to  a  subsequent  suit  for  ejectment  by  the  lessor  against  the  same 
person  ;  for  a  lessor  cannot  be  said  to  claim  upder  his  lessee  (m).  Where  there  are 
several  reversioners  entitled  successively  to  a  property  held  by  a  Hindu  widow 
and  forming  part  of  the  estate  of  her  husband,  no  one  of  such  reversioners  can  be 
said  to  claim  through  or  derive  his  title  from  another  ;  a  decree  therefore  in  a 
suit  by  one  of  the  reversioners  seeking  to  set  aside  an  alienation  made  by  the 
widow  of  her  husband's  property  is  no  bar  to  a  subsequent  suit  brought  by 
another  reversioner  for  setting  aside  the  same  alienation  (n). 

If  the  first  suit  is  between  A  and  B,  and  the  second  between  C  and  D,  the 
decision  in  the  first  suit  will  not  operate  as  res  judicata  in  the  second,  unless  C 
claims  either  under  A  or  B,  and  D  claims  under  the  other  of  them  ;  that  is  to  say, 
if  C  claims  under  A ,  D  must  be  claiming  under  B,  and  if  C  claims  under  J9,  D 
must  be  claiming  under  A,  It  is  clear  that  if  bothC  and  D claim  under  A  alone, 
nothing  that  is  decided  in  the  suit  between  A  and  B  will  operate  as  res  judicata 
in  the  subsequent  suit  between  C  and  Z>,  for  neither  of  them  claims  under  B, 
And  the  result  is  the  same,  if  both  C  and  D  claim  under  B  alone.  In  other 
words,  the  plea  of  res  judicata  will  not  prevail,  if  all  the  parties  in  the 
subsequent  suit  claim  upder  one  party  only  in  the  former  suit  (o). 

The  title  by  which  the  parties  in  the  subsequent  suit  claim  must 
have  arisen  "subsequently"  to  the  commencement  of  the  former  suit.— 

In  order  that  a  decision  in  a  suit  between  A  and  B  may  operate  as  res  judicata  in 
a  subsequent  suit  between  A  and  C,  it  is  necessary  to  show  that  C  claims  under  B 
by  a  title  arising  subsequently  to  the  commencement  of  the  first  suit.  Hence  a 
decree  against  a  mortgagor  in  a  suit  between  A  and  the  mortgagor  cannot  have 
the  effect  of  res  judicata  in  a  subsequent  suit  between  A  and  the  mortgagee^  if 
the  mortgage  was  executed  ^nbr  to  the  commencement  of  the  first  suit  (p). 

If  the  parties  in  the  subsequent  suit  can  be  said  to  have  been 
"represented''  by  the  parties  in  the  former  suit,  the  decision  in  the 
former  suit  will  be  binding  as  res  judicata  upon  the  parties  in  the  subse- 
quent suit. —Such  "representation"  may  be  either  (1)  by  virtue  of  law  for  the 
time  being  in  force  (9),  or  (2)  by  virtue  o{  permission  given  by  the  Court  under  s. 
30,  post. 

First,  as  regards  representation  by  virtue  of  "law".— A  Kamam,  or 
a  holder  of  vatan  lands,  or  an  administrator  of  the  estate  of  a  deceased  person, 
represents  his  successor ;  hence  a  decree  against  him  will  bind  his  successor  (r). 
Similarly  a  decree  against  a  benamidar  is  binding  upon  the  real  owner  (5).  A  decree 
against  a  Hindu  widow  is  binding  upon  the  reversioners,  for  she  represents  her 
husband's  estate  (t).  And  it  would  seem  that  in  principle  a  decree  against  the 
manager  of  a  joint  Hindu  family  is  binding  on  the  members  of  the  family  (u),  though 


S.  IS. 


(m)  Rarnbrohmo  v.  Bunst,  11  C.  L.  R.  12a. 


«) 
io) 
(A) 


Chhiddu  v.  Durga,  aa  All.  38a. 

Asghar  v.  Mahomed,  30  Cal.  506. 

Stia  Ram  v.  Amir,  8  All.  324  •,Joy  Chandra 
V.  Sreenatht  32  Cal.  357  (case  of  vendor 
and  purchaser)  ;  In  NiazuUah  v.  Nazir,  15 
All.  108,  it  was  said  that  the  title  must  have 
arisen  subsequently  to  the  decree  in  the  for- 
mer suit. 

Ahmedbhoy  v.  VuUeebhoy,  6  Bom.  703,  715. 

Venkayya  v.  Suramma,    la  Mad.  335  ;  Bat 


(t) 
(«) 


Meherbai  v.  Maganchand,    ag  Bom.  96  ; 
Radhahai  v.  Anantrar\  9  Bom.  198. 
Nand  Kishore  v.  Ahmad^  18  All.  69  \^Ra%yi 


Mahadev,  aa  Bom.  670. 

ajak  of  Shivagui  _ 
9  M.I. A.  ^2;Pertab  Narain  v.   Trilokt, 


KatamaNaichiarw.  Rajah  0/  Shivag^nga, 


Cal.  186.    II  LA. 


;  ffari  Nath 
8,     ao     I.  A, 


«97 ;  ^ 
Mothur  Mohun,    ai    Cal. 
183. 
Narayan  v.  Pattdurang,  5    Bom.  685  ;  Co- 
ventry V.  Tu/shi,  31  Cal.  8aa. 
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3*  13  the  contraiy  is  implied  in  an  Allahabad  case  (v).     Similarly  a  decree  against  the 

Karnavan  of  a  tarwad  is  binding  on  the  tarwad  (w).  A  purchaser  at  a  court-sale 
re^rescnfs  the  judgment-debtor  to  the  extent  of  such  right,  title  and  interest  as 
the  latter  had  in  the  property  purchased  at  the  date  oS  sale,  and  represents  the 
judgment-debtor,  in  so  far  as  the  latter  had  a  right  to  bring  such  right,  title  and 
interest  to  sale  in  satisfaction  of  his  decree  (x).  But  a  judgment-creditor  does  not  as 
a  general  rule  represent  a  judgment -debtor  in  a  suit  by  him  against  a  claimant 
under  s.  283.  The  dismissal  therefore  of  a  suit  by  a  judgment-creditor  against  a 
claimant  is  no  bar  to  a  suit  by  the  judgment-debtor  against  the  claimant  (y). 

Next,  as  regards   representation  by  "permission  of  the  Ck)iirt** 

under  section  30- — According  to  that  section,  if  a  person  dies  leaving  a  hundred 
creditors,  any  one  of  the  creditors  may  sue  on  behalf  of  himself  and  the  other 
creditors  on  obtaining  leave  of  the  Court  in  that  behalf.  The  creditor  whose  name 
stands  as  plaintiff  in  the  suit  is  deemed  to  represent  other  creditors,  and  the 
decree  in  the  suit  is  binding,  by  the  operation  of  Explanation  V,  upon  the  other 
creditors,  though  they  are  not  specifically  named  as  plaintiffs  in  the  suit  («). 

Condition  III :  Litigating  under  the  same  title.— The  third  condition 

of  res  judicata  is  that  the  parties  in  the  subsequent  suit  must  have  litigated  under 
the  "  same  title  **  (a)  in  the  previously  decided  suit.  Thus  the  dismissal  of  a  suit  by 
a  son  against  the  father  for  maintenance  claimed  under  an  agreement  is  no  bar  to  a 
suit  by  the  son  against  the  father  for  a  declaration  that  he  is  entitled  to  mainten- 
ance out  of  certain  lands  in  the  hands  of  the  father  held  under  a  sanad  from 
Government  whereby  the  lands  were  charged  at  the  time  of  grant  with  the 
maintenance  of  the  junior  members  of  the  family  (6).  Here,  though  the  parties  in 
both  the  suits  are  the  same  in  name,  they  do  not  fill  the  same  legal  character. 

Bes  Judicata  between  co-defendants* — As  a  matter  may  be  res  judicata 
between  a  plaintiff  and  a  defendant,  so  it  may  be  res  judicata  sea  between  co-plain- 
tiffs and  co-defendants.  First,  as  to  res  judicata  between  co-defendants:  if 
in  a  suit  by  A  against  B  and  C  as  defendants,  there  is  a  matter  directly  and 
substantially  in  issue  between  B  and  C,  and  an  adjudication  upon  that  matter 
is  necessary  to  the  determination  of  the  suit,  the  adjudication  may  operate  as 
res  judicata  in  a  subsequent  suit  between  B  and  C,  in  which  either  of  them  is 
plaintiff  and  the  other  defendant  (c).  A  Hindu,  H,  dies  leaving  two  daughters 
D1  and  D2  and  a  nephew  N.  D1  sues  D2  and  N  to  recover  certain  property 
under  an  oral  will  of  H,  D2  claims  the  property  under  a  will  in  writing  executed 
by  H.  N  claims  the  property  as  undivided  nephew  of  H,  The  Court  finds  that 
H  and  N  were  divided,  that  the. will  in  writing  is  the  valid  will,  and  dismisses 
D/'s  suit.  Subsequently  D2  sues  N  to  recover  the  property  under  the  will  in 
writing.  N  contends  that  he  and  H  were  joint,  and  that  he  became  entitled 
to  the  property  by  right  of  survivorship.  The  question  whether  H  and  N  were 
joint  is  res  judicata.  That  question  was  directly  and  substantially  in  issue 
in  the  first  suit,  and  it  was  necessary  to  decide  it  in  that  suit  to  adjudicate 
upon  DVs  claim,  and  it  was  decided  against  N  (d). 


(?•)      /fam  \afain  V.  Bisheshar,   lo  All.  411. 
(jf)     Komappan  v.   L'kkarait,  17  Mad.  214. 
(.v)     Krishnabhupati  \.    [7>t;a;/m,  18  Mad.   15. 


(y)    Shivapa  v.  Dod,  11  Bom.   114. 

(z)     Thanakoti  v.  Muniappa,  8  Mad.  496.  499 


Mad.  4qb.  499 
Samasundra   v.    Kulandaivelu,    28    Mad. 


457 
Alt  Moidin  v.  Eloya,  5  Mad.  239. 


45;  Babajirao  v.  Laxtnandas.  j8  Bom.  315. 
(r)    Ramchandra    v.    Nara^-an,     11    Bom.    21b: 

Magniram  v.  Melidi  rf ossein,    31    Cal.  95; 

Ciqjl;u  V.   C'ntraOt   22  All.  386;  Halambhat 

V.    Narayanbhat,    25    Bom.    75 ;    Bapii  v. 

Bhnr'ani,  22  Bom.     245 ;     Muhammad   v. 

I'is^'anafh,  26  Mad.  337 
(d)     I'cttA'ayya  v.  Xui-asa/nnta,  11  Mad.  204 


Ahmad \.  \ihal-iid-Din,  q  Cal.  945;  10  I.  A.  """^  * 
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Bes  judicata  between  co-plain tiffa.— As  there  may  be  res  judicata 
between  co-defendants,  so  there  may  be  res  judicata  between  co-plaintiffs, 
subject  to  the  same  conditions  that  obtain  in  the  case  of  co-defendants  (e). 

Judgment  in  rem. — it  will  have  been  seen  from  what  has  preceded 
that  a  judgment  in  a  suit  is  binding  only  upon  the  parties  to  that  suit  and  their 
privies.  There  are,  however,  certain  judgments  which  bind  all  the  world,  and  not 
only  the  parties  to  the  proceeding  in  which  they  were  passed  and  their  privies. 
A  judgment  that  is  binding  upon  the  parties  and  their  privies  only  is  called 
judgment  in  personam.  A  judgment  which  binds  all  the  world  is  called  judg- 
ment in  rem.  Judgments  in  rem  are  outside  the  scope  of  the  present 
'section.    They  are  dealt  with  in  the  Indian  Evidence  Act,  s.  41. 


S.13 


Decree  against  minors- — A  decree  passed  against  a  minor  properly 
represented  is  binding  upon  him  like  a  decree  passed  against  an  adult,  but  it  is 
open  to  the  minor  to  impeach  such  decree  by  a  suit  in  cases  where  the  next 
friend  or  guardian  for  the  suit  has  been  guilty  of  fraud  or  negligence  in  allowing 
the  decree  to  be  passed  against  him  (/)* 

Condition  IV :  Court  of  Jurisdiction  competent  to  try  subsequent 
suit:  Explanation  VI. — In  order  that  a  decision  in  a  former  suit  may  operate 
as  res  judicata  in  subsequent  suit,  it  is  necessary  that  the  Court  which  tried  the 
former  suit  must  be  a  Court  of  jurisdiction  competent  to  try  the  subsequent  suit  (g). 

The  Court  which  decided  the  former  suit  might  have  been  a  Court  of 
"exclusive"  jurisdiction,  or  a  Court  of  "concurrent"  jurisdiction,  or  it  might 
have  been  a  Court  of  which  the  jurisdiction  was  "  not  concurrent "  with  that  of 
the  Court  in  which  the  subsequent  suit  is  brought. 

Where  the  Court  which  decided  the  former  suit  was  a  Court  of  exclusive 
jurisdiction. — If  a  matter  directly  and  substantially  in  issue  in  a  former  suit  has 
been  adjudicated  upon  by  a  Court  of  exclusive  jurisdiction,  the  adjudication  will 
bar  the  trial  of  the  same  matter  in  a  subsequent  suit,  though  the  Court  which 
decided  the  former  suit  may  not  be  competent  to  try  the  subsequent  suit.  Thus 
Courts  of  Revenue  have  jurisdiction  in  respect  of  certain  matters  to  the  entire 
exclusion  of  Civil  Courts,  and  a  judgment  of  a  Revenue  Court  on  such  a  matter 
will  operate  as  res  judicata  in  a  subsequent  suit  in  a  Civil  Court,  though  the 
Revenue  Court  may  not  be  competent  to  try  the  subsequent  suit  (h),  A  Small 
Cause  Court  is  not  a  Court  of  exclusive  jurisdiction  for  purposes  of  res  Judicata  (*). 

Where  the  Court  which  decided  the  former  suit  was  a  Court  of  which  the 
jurisdiction  was  *•  not  concurrenV  with  that  of  the  Court  in  which  the  subsequent 
suit  is  brought. — In  such  a  case,  the  Court  which  decided  the  former  suit  could  not 
possibly  be  a  Court  " competent  to  try  the  subsequent  suit"  within  the  meaning 
of  this  section  (/). 

Where  the  Court  which  decided  tfie  former  suit  was  a  Court  of  *  *  concurrent ' ' 

urisdiction. — In  such  a  case,  the  Court  which  decided  the  former  suit  might  or 

might  not  have  been  a  Court  of  jurisdiction  '*  competent   to  try  the  subsequent 

suit."    If  it  was,  the  decision  would  operate  as  res  judicata^  but  not  otherwise. 

Summarising  the  above,  we  may  say  that  in  order  that  a  decision  in  a 


^: 


[e)    Krisknan  v.  Kantian^  ai  Mad.  8. 
')    CursaniUia   v.   Ladkavahu,   19  Bom.   571  ; 

Laiia  V.  Ramnmndan,  22  Cal.  8;  Shamlal 

V.  Ghasita^  23  All.  A59. 
(^)    See  Ghula^pa  v.  Ra^kavendra,  a8  Bom.  338* 


k)    Subarni  v.  Bhagtvan,  19  All.  lox. 
Q    Denotiath  v.  AtUiot,  4  C.  W.  N.  470. 
1)    Edun  V.  Bechun,   8  W.R.  175,  179;  Misir  v. 
Sheo  Baksh,  9  Cal.  439,  445,  9  I-  A.  197. 
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S*  13  former  suit  may  operate  as  rels  judicata^  the  Court  which  decided  the  former  suit 

must  have  been  either >- 

(1)  a  Court  of  exclusive  jurisdiction,  or 

(2)  a  Court  of  concurrent  jurisdiction  "  competent  to  try  the  subsequent 
suit  '*(*). 

'*  Oompetent  to  try  such  subsequent  suit-"— in  determining  whether  a 
Court  of  concurrent  jurisdiction,  which  decided  the  former  suit,  was  a  Court  of 
jurisdiction  competent  to  try  the  subsequent  suit,  the  following  six  points  are 
to  be  noted : — 

(!)•  The  Court  which  decided  the  former  suit  must  have  been  a  Court  of 
jurisdiction  competent  to  try  the  subsequent  suit  as  regards  the  ^^amounf*  of  tks 
subsequent  suit. —  In  other  words,  the  jurisdiction  of,  the  Court  which  decided 
the  former  suit,  and  that  of  the  Court  in  which  the  subsequent  suit  is  brought, 
must  be  concurrent  as  regards  their  pecuniary  limit.  A  sues  B  in  Court  X  to 
recover  interest  due  on  a  bond  for  Rs.  12,000.  For  the  defence  it  is  alleged  that 
the  amount  actually  lent  by  A  was  Rs.  4,000,  that  B  being  in  want  of  money 
passed  the  bond  for  Rs.  12,000,  and  that  A  therefore  was  not  entitled  to  interest 
on  more  than  Rs.  4,000.  The  Court  finds  that  the  amount  actually  lent  was 
Rs,  4,000,  and  awards  A  interest  on  that  amount.  Court  X  is  a  Court  of  which 
the  jurisdiction  is  limited  to  suits  of  which  the  value  does  not  exceed  Rs.  5,000. 
A  then  sues  B  in  sl  High  Court — and  a  High  Court  is  a  Court  having  no  limit 
to  its  pecuniary  jurisdiction — to  recover  the  principal  sum  of  Rs.  12,000,  sdleging 
that  that  was  the  actual  amount  lent  by  him  to  B.  B  contends  that  the  actual 
amount  advanced  was  Rs.  4,000,  and  that  the  question  as  to  whether  Rs.  12,000 
was  lent  or  Rs.  4,000,  is  res  judicata.  The  question  is  not  res  judicata,  for  the 
jurisdiction  of  Court  X  being  limited  to  Rs.  5,000,  it  was  not  a  Court  competent  to 
try  the  subsequent  suit  in  which  the  amount  claimed  is  Rs.  12,000  (I). 

2.  The  jurisdiction  of  the  two  Courts  must  be  concurrent  not  only  as 
regards  the  ^^ pecuniary''  limit,  but  also  as  regards  the  ''subject-matter'^  of 
the  subsequent  suit. — ^Thus  certain  Courts  have  no  jurisdiction  to  adjudicate  upon 
questions  of  title,  though  that  question  may  be  gone  into  incidentally  to  decide  the 
principal  question.  A  finding  on  a  question  of  title  by  such  a  Court  cannot 
operate  as  res  judicata.    This  generally  happens  in  the  following  cases : — 

(a)  When  the  first  Court  is  a  ''Probate  Court  "  and  the  second  Court  a 
**  Civil  Court.'' — A  and  B,  each  claiming  to  be  the  heir  of  A',  applies  to  a  High  Court, 
in  the  exercise  of  its  testamentary  jurisdiction,  for  letters  «f  administmtton  of  the 
estate  of  X.  The  Court  finds  that  A  is  the  heir  of  X,  and  grants  letters  to  him. 
B  then  sues  A  in  the  same  Court  in  the  exercise  of  its  original  jurisdiction,  for  a 
declaration  that  he,  and  not  A,  is  the  heir  of  X.  The  suit  is  not  barred,  for  a 
Probate  Court  has  no  jurisdiction  to  finally  adjudicate  upon  questions  of  title  (m). 

(h)  When  the  first  Court  is  a  *'  Munsifs  Court  **  and  the  second  Court  a 
*'  District  Court.''— A  sues  B  for  rent  in  a  Munsif*s  Court.  The  defence  is  that 
C,  and  not  A,  is  the  landlord.  The  Court  finds  that  A  is  not  the  landlord,  and  the 
suit  is  dismissed.  ^  then  sues  ^  in  a  District  Court  for  a  declaration  of  title  to 
the  land.  The  suit  is  not  barred,  for  a  Munsif^s  Court  has  no  jurisdiction  to 
adjudicate  upon  questions  of  title  (n). 


(k)   lb. 

(/)    Mitir  V.  Sheo  Raksh,  supra,  also  34  Bom. 

456:  16  All.  183;  I  a  Mad.  aaj;  15  Mad.  498; 

34  Mad.  375. 


(m)    Arunmoyi  v.  Mohendra  Nntk,  ao  Cal.  888L 
(n)    Run  Bahadur  v.   Lucho  Koer,  ti  Cal.  joi. 
12  I.  A.  23. 
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(c)  When  the  first  Court  is  a  '*  Revenue  Court  **  and  the  second  Court  is 
a  **  Civil  Court.  " — ^A  decision  of  a  Revenue  Court  on  a  question  of  title  is  no  bar 
to  the  trial  of  the  same  question  by  the  ordinary  Civil  Courts.  The  reason  is  that 
Courts  of  Revenue  are  generally  Courts  of  jurisdiction  limited  to  adjudicate  upon 
questions  of  rent,  tenure,  etc.  (o).  There  are,  however,  some  matters  of  which  the 
decision  by  a  Revenue  Court  is  expressly  declared  by  the  Act  constituting  the  Court 
to  have  the  force  of  a  decree  in  a  civil  suit.  In  such  a  case,  the  decision  of  a  Re- 
venue Court  will  operate  as  res  judicata  so  as  to  bar  the  trial  of  the  same  matter  in 
a  Civil  Court  (p). 

(d)  When  the  first  Court  is  a'*  Criminal  Court  **  and  the  second  Court  is  a 
'*  Civil  Court,** — ^An  order  by  a  Magistrate  under  s.  146  of  the  Criminal  Procedure 
Code,  1898,  declaring  a  party  to  be  entitled  to  possession  of  certain  lands,  is  con- 
clusive on  the  point  of  actual  possession  in  a  subsequent  proceeding  in  a  Civil 
Court  {q).  But  a  conviction  or  an  acquittal  in  a  criminal  case  is  not  conclusive  in  a 
ehril  strit  for  damages  in  respect  of  the  act  charged  against  the  accused  (r).  The 
finding,  therefore,  of  a  Criminal  Court  that  A  had  assaulted  or  abducted  B^  is  not 
res  judicata  in  a  suit  for  damages  against  A  for  assault  or  abduction  (s). 

(3)  To  determine  whether  the  Court  which  decided  the  former  suit  had 
jurisdiction  to  try  the  subsequent  suit^  regard  must  be  had  to  the  jurisdiction  of 

that  Court  at  the  date  of  the  *' former  "  suit,  and  not  to  its  jurisdiction  at  the 
date  of  the  "  subsequent "  suit  (t). 

Thus  in  case  (1),  the  finding  of  Court  X  that  the  actual  amount  advanced 
was  Rs.  4,000,  would  not  operate  as  res  judicata,  even  though  the  jurisdiction  of  that 
Court  might  subsequently  be  enlarged  so  as  to  render  it  competent  to  try  a  suit  for 
Rs.  12,000  at  the  time  when  the  latter  suit  was  brought. 

(4)  The  Court  which  decided  the  formef  suit  must  have  been  such  a 
Court  as  would  have  been  competent  to  try  and  decide  not  only  the  particular 
matter  in  issue  in  the  subsequent  suity  but  also  the  subsequent  **  suit  itself**  in 
which  the  issue  i\  subsequently  raised  (»). 

(5)  It  is  the  competency  of  the  ^^  original  '*  Court  which  decided  the 
former  ''suit**  that  must  be  looked  to,  and  not  that  of  the  "  appellaU  '*  Court 
in  which  the  suit  was  ultimately  decided  on  ''  appeal  "  (v). 

(6)  //  has  been  held  by  the  High  Court  of  Bombay,  and  in  some 
earlier  cases  by  the  High  Court  of  Madras,  that  ''competent  to  try  **  means 
"  competent  to  try  with  conclusive  effect  " 

According  to  this  viewj  a  decision  on  a  matter  directly  and  substantially  in 
issue  in  a  suit  in  which  no  second  appeal  lies  cannot  operate  as  res  judicata  in  a 
subsequent  suit  in  which  a  second  appeal  will  lie.  Decisions  in  suits  which  are 
in  the  nature  of  Small  Cause  suits  (s.  586)  are  a  conspicuous  example  (w).  But 
this  has  been  held  not  to  be  a  necessary  condition  by  the  High  Court  of  Calcutta, 
and  recently  also  by  the  High  Court  of  Madras  (x). 


S.18 


(o) 


0*) 

(r) 


Hurri  Sunker  v.  Muktaram^    15  B.  L.  R. 

aj8 ;  Rani  Kishori  v.  Rnja  Ram^  a6  All. 

468 ;  Ashrflif  v.  Alt  Ahmed,   a6  AIL  601  ; 

Mahesh  v.  Rar^jort  >7  All.  163  ;  Dharani\. 

Gaher,  30  Cal.  359  ;  Rangayya  v.  RtUnam, 

aoMad.  39a. 
Durga  Chum  v.  Hateen,  99  Cal.  asa ;  Sheo 

Narain  v.  Parmeshar,  18  All.  J70. 
LiUu  V.  Annaj'L  5  Bom.  387. 
BUhonaih  v.  Huro,  5  W.  K.  a7 ;  Dwrga  v. 

Doorga^  6  W.  R.  Civ.  Ref.  a6. 


is)  AUBukshy.  Shaikh,  la  W.  R.  477;  Ram 
Lai  V.  Tula  Ram,  4  All.  97.  See  Evidence 
Act,  8.  42. 

t)     Kunji  V.  Raman,  ts  Mad.  494. 

m)    Gokul  Mandar  v.  Pudmanund,  39  Cal.  707. 


Bharasi  v.  Sarai  Chunder,  73  Cal.  415. 
[w)   Govind  v.     Dhondbarav,     15     Bom.    104  ; 

Srirangachafiar  v.    Ramasami,  18  Mad, 

189. 
(jr)    BhugwttiOnUi  v.  Forbes^  a8  Cal.  78;  Ahmad 

v.  Moidm,    34    Mad.    444;     Vedachala  v. 

Boomiappa,  27  Mad.  65. 
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S.  18  Judgment  obtained  by  fraud  or  collusion. —^  judgment  obtained  by  frau 

or  collusion  (y),  or  delivered  by  a  Court  not  competent  to  deliver  it  («),  canno 
operate  as  res  judicata.    See  Evidence  Act,  s.  44. 

Explanation  VL— This  explanation  clearly  shows  that  the  judgment  of  a 
foreign  Court  may  operate  as  res  judicata  so  as  to  bar  the  trial  of  a  suit  in  a 
British  Indian  Court  (a).  And  as  in  the  case  of  a  judgment  of  a  British  Indian 
Court,  so  in  the  case  of  a  foreign  judgment,  it  may  be  shown  that  the  foreign 
Court  of  which  the  judgment  is  relied  upon  was  not  a  Court  of  competent 
jurisdiction  (6).  Note  that  it  is  th^  judgment  that  operates  2i%  res  judicata  ;  a 
political  "  act  of  State  **  is  not  a  judgment,  and  it  cannot  therefore  operate  as 
res  judicata  (c). 

Condition  V :  heard  and  finally  decided.— The  mere  fact  that  a  matter 

directly  and  substantially  in  issue  in  a  suit  was  directly  and  substantially  in  issue 
in  a  former  suit  is  not  sufficient  to  constitute  the  matter  res  judicata.  It  is 
further  necessary,  along  with  other  conditions,  that  the  matter  must  have  been 
«•  heard  and  finally  decided  "  in  the  former  suit  (d).  This  does  not  mean  that  there 
should  be  an  actual  finding  on  the  issue  in  question ;  it  is  enough  if  the  decree 
necessarily  involves  a  finding  of  the  issue  (e).  In  this  connection  it  is  also 
important  to  note  that  if  a  decree  is  specific,  and  is  at  variance  with  a  statement 
in  the  judgment,  it  is  the  decree  to  which  we  must  pay  attention,  and  not  to  the 
statement  in  the  judgment  (f).  And,  further,  that  neither  an  obiter  dictum  nor 
a  mere  expression  of  opinion  in  a  judgment  has  the  effect  of  res  judicata  (g). 

A  matter  will  be  said  to  have  been  ^"  heard  and  finally  decided,"  notwith- 
standing that  the  former  suit  was  disposed  of — 

(i)      ex  parte  (A),  or 

(ii)    by  dismissal  under  s.  158  (0,  or 

(Hi)  by  a  decree  on  a  compromise  (;)»  or 

(iv)   by  a  decree  on  an  award  (k),  or 

(v)     by  oath  tendered  under  s.  8  of  the  Indian  Oaths  Act,  1873  (0- 
If  the  plaintiff  fails  to  adduce  evidence  at  the  hearing,  and  the   suit  is 
dismissed,  it  is  none  the  less  '*  heard  and  finally  decided  "  (m).    And  a  suit  will  be 
said    to    have    been    "heard    and    finally  decided,"  though  it  may  have  been 
dismissed  as  barred  by  limitation. 

The  decision  in  the  former  suit  must  have  been  one  on  the  merits.— 
In  order  that  a  matter  may  be  said  to  have  been  heard  and  finally  decided,  the 
decision  in  the  former  suit  must  have  been  one  on  the  merits.  Hence  it  could  not 
be  said  of  a  matter  that  it  was  *•  heard  and  finally  decided,"  if  the  former  suit 
was  dismissed — 

(i)      for  want  of  jurisdiction  (n),  or 

(ii)     for  default  of  plaintiff's  appearance  under  s.  102  (o),  or 


h) 


See  Bansi  Lai  v.  Dhapo,  24  All.  242. 
Maharc^a   of  Jeport   v.    Gunupuram,     28 

Mad.  4a. 
Bahahhat  v.  Narharbhat,  13  Bom.  224. 
Hossein  v.  Raphael,  28  Cal,  6^1. 
Goverdhanlal/i  \,  Girdharlalji,  17  Bom.  620. 
Roghoonaih  v.Jitgg^tf,  7  CaU  a  14. 
Soorjomonee  Dayee  v.  Suddanuttd,  12  B.   L. 

R.  «>4  I.  A.,  Sup    Vol.  212;  Ramkriskna 

V.  Vithal,  15  Bom.  89. 
Indarjit  v.  Richha,  15  All.  3,  5. 
Avala    V     KuMu,    8  Mad.     77;    Mohan  v. 

Ram  Dial,  2  All.  843. 
Modhusudun  v.  Brae,  16  Cal.  300. 


(0 


U) 

(«) 


Vcitkatachulam    v.    MahaleJeshmanima,   10 

Mad.  272;  Shaik  Saheb  v.    Mahomedy  13 

Mad.  510. 

Nicholas    v.     Aaphar,  24    Cal.    2t6,    237  ; 
Laksmishankar  v.   Vishnuram,  24  Bom.  77. 
Vvankatesh  v.Sakharant^  21  Bom  465. 
Ahmed  v.  Moidin,  24  Mad.  444. 
Watson  V.  Collector  of  Rqjshakye,  13  M. 

A.  160:  Kartick  v.  Sridhar,  12  Cal.  563, 
Lakshntan   v.    RatnchandrOt    5    Bom.  48, 

7  1.  A.  18 ;  PuiaH-v.  Tulja^  \  Bom.  223. 
Chand  Kour  v.    Partah  Singh,  16  ^  CaT  98, 

15  I.  A.   156;  Ramchandra  v.    JVarsiHAa~ 

charya,  24  Bom.  251. 
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(iii)  for  want  of  necessary  parties  (^),  or  for  misjoinder  of  parties  (^), 
or  for  multifariousness  (r),  or 

(iv)  for  failure  on  the  part  of  the  plaintiff  to  produce  probate  or  letters 
of  administration  or  succession  certificate  when  the  same  is 
required  by  law  to  entitle  the  plaintiff  to  a  decree  (5),  or 

(vj     for  failure  to  furnish  security  for  costs  under  s.  381  (t). 


8.  18 


The  decision  in  the  former  suit  most  have  been  necessary  to  the 

determination  of  that  suit. — A  matter  directly  and  substantially  in  issue  can- 
not be  said  to  have  been  *' heard  and  finally  decided,**  unless  the  finding  on  the 
issue  was  necessary  to  the  determination  of  the  suit,  A  finding  on  an  issue  would 
be  said  to  be  necessary  to  the  decision  of  a  suit,  if  the  decision  was  based  ufion 
that  finding.  And  a  decision  would  be  said  to  have  been  based  upon  a  finding,  if 
an  appeal  could  lie  against  that  finding,  but  not  otherwise.  The  reason  is  that 
"  everything  that  should  have  the  authority  of  res  judicata  is,  and  ought  to  be, 
subject  to  appeal,  and  reciprocally  an  appeal  is  not  admissible  on  any  point  not 
having  the  authority  of  res  judicata  "  (m).    This  leads  to  the  two  following  rules  : — 

Rule  /, — If  the  plaintiff's  suit  is  wholly  dismissed,  no  issue  decided  in 
favour  of  the  plaintiff  can  be  res  judicata,  for  the  defendant  cannot  appeal  from  a 
finding  on  any  such  issue,  the  decree  being  wholly  in  his  favour ;  but  every  issue 
decided  against  the  plaintiff  is  res  judicata,  for  the  plaintiff  can  appeal  from  a 
finding  on  such  issue,  the  decree  being  against  him. 

Illustratiofi. 

In  a  suit  by  A  against  B  for  ejectment,  B  contends  (1)  that  no  notice  to  quit 
was  given,  and  (2)  that  the  land  being  mafhes  land,  he  was  not  liable  to  be  evicted 
at  all.  The  suit  is  dismissed  on  a  finding  that  no  notice  to  quit  was  given,  but 
the  Court  also  finds  that  the  land  is  not  mafhes  land.  A  then  sues  B  to  evict  him 
from  the  land  after  giving  notice  to  B.  B  contends  that  the  land  is  majhes  land, 
and  that  he  is  not  liable  to  be  evicted.  Does  the  finding  in  the  first  suit  that 
the  land  was  not  majhes  land  operate  as  res  judicata  so  as  to  preclude  B  from 
raising  the  same  contention  in  the  subsequent  suit  ?  No,  for  ^'s  suit  having 
been  dismissed,  B  could  not  have  appealed  from  the  finding  that  the  land  was  not 
majhes  land.  The  Court  having  found  in  the  first  suit  that  A  had  not  given  notice 
to  quit,  it  was  not  necessary  to  the  determination  of  the  suit  whether  the  land 
was  majhes  land  or  not.  The  decree  against  A  in  the  first  suit  was  not  based 
upon  the  finding  that  the  land  was  not  majhes  land  ;  on  the  other  hand,  it  was 
made  in  spite  of  that  finding;  Thakur  Magundeo  v.  Thakur  Mahadeo,  18  Cal.  647. 

For  other  cases  under  this  Rule,  see  foot-note  (v). 

Rule  II. — If  the  plaintiff's  suit  is  decreed  m  its  entirety,  no  issue  decided 
against  the  plaintiff  can  be  res  judicata,  for  the  plaintiff  cannot  appeal  from  a  find- 
ing on  any  such  issue,  the  decree  being  wholly  in  his  favour ;  but  every  issue  decided 
against  the  defendant  is  res  judicata,  for  the  defendant  can  appeal  from  a  finding 
on  such  issue,  the  decree  being  against  him. 

Illustration, 
A^  alleging  that  he  is  the  adopted  son  of  X,  sues  B  to  recover  certain  property 
granted  to  him  by  X  under  a  deed  and  forming  part  of  the  estate  of  X.    The 


iP)    Sheosagar\.  SUaram,  24  Cal.  616,  24  LA.  50. 
^    Muhammttd  v.  Nabian,  8  All.  aSa. 


r,  i3l5.i..K.  App.  37. 
Pethapet  umal  v.  Nurugandi^  18  Mad.  466. 
</)    Hariram  v.  Lalbai,  a6  Bom.  637. 


(u)    Snv.  Sys^,  a.  393. 

(v)    Peary  v.  Atnbica,  24  Cal.  900  .*  Shib  Charan 
V.  Razhu,  17  AIL    174 ;  Ghel^t  v     "     *    ' 


chands  18  Bom.  597  ; 
13  Cal.  17. 


Nufido  V. 


Sankai- 
Bidhco, 
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S«  18  Court  finds  that  A  is  not  the  adopted  son  of  X,  but  that  he  is  entitled  to   the 

property  under  the  decd^  and  a  decree  is  passed  for  A.  The  finding  that  A  is  not 
the  adopted  son  of  X  will  not  operate  as  res  judicata  in  a  subsequent  suit  between 
A  and  B  in  which  the  question  of  adoption  is  again  put  into  issue ;  for  the  decree 
being  in  favor  of  ^,  A  could  not  have  appealed  from  that  finding.  The  Court 
having  found  that  A  was  entitled  to  the  property  under  the  deed^  the  finding 
on  the  question  of  adoption  was  not  necessary  to  the  determination  of  the  suit. 
The  decree,  far  from  being  based  on  the  finding  as  to  adoption,  wa»made  **  in 
spite  of  if*  :  Rango  v.  Mudiyeppa,  23  Bom.  296. 

''Finality'' of  decree  in  redemption  suits.— in  a  suit  by  a  mortgagor 

for  redemption  against  the  mortgagee,  a  decree  is  made  for  redemption,  conditioned 
on  the  mortgagor  paying  the  amount  of  the  mortgage-debt  to  the  mortgagee 
within  a  time  specified  in  the  decree.  The  decree  does  not  contain  the  usual  direc- 
tion that  in  default  of  pay^ient  by  the4ue4late,  the  mortgaged  property  shall  be  sold 
or  the  mortgagor  shall  be  absolutely  debarred  of  all  right  to  redeem  the  property 
(Transfer  of  Property  Act,  1882,  s.  92).  The  mortgagor  fails  to  make  the  payment 
within  the  specified  time.  He  offers  to  make  the  payment  after  the  due  date,  but 
the  mortgagee  refuses  to  accept  the  payment.  Thereupon  the  mortgagor  brings 
another  suit  for  redemption  against  the  mortgagee.  Is  the  suit  barred  as  res 
judicata  ?  The  High  Court  of  Allahabad  would  hold  that  the  suit  is  not  barred,  as 
there  was  no  direction  in  the  decree  in  the  first  suit  for  sale  or  for  foreclosure  (tr). 
According  to  the  other  High  Courts,  the  suit  would  be  barred  whether  or  not 
the  decree  in  the  first  suit  contained  a  direction  for  sale  or  for  foreclosure  {x). 
The  ratio  decidendi  of  the  Allahabad  High  Court  is  this — that  the  right  of  redemp- 
tion of  a  mortgagor  is  not  extinguished  until  a  **  final'*  order  is  made  under 
s.  93  of  the  Transfer  of  Property  Act  for  sale  or  foreclosure  ;  if  the  right  is  not 
extinguished,  the  remedy  remains,  and  a  second  suit  will  lie.  But  the  right,  it  is 
submitted,  is  merged  in  the  judgment  in  the  first  suit  (jy),  and  the  judgment 
operates  as  a  bar  to  the  trial  of  the  second  suit. 

Explanation  IV  :  the  decision  must  be  a  subsisting  decision  against 
which  no  appeal  is  pending. — ^A  decision  liable  to  aj}peal^  may  be  **  final**  within 
the  meaning  of  this  section  until  the  appeal  is  made.  But  once  the  appeal  is 
made,  the  decision  loses  its  character  of  *'  finality,**  and  what  was  once  res 
judicata  again  becomes  res  suhjudice  (matter  under  judicial  enqu^y)  (z\.  In  other 
words,  a  decision  against  which  an  appeal  is  pending  does  not  operate  as  res 
judicata.  A  sues  B  for  damages  for  cutting  and  removing  certain  trees  on  his 
land.  The  suit  is  dismissed  on  the  grounds  (1)  that  the  land  did  not  belong  to  A^ 
and  that  (2)  that  B  did  not  cut  down  the  trees.  A  appeals  from  the  decree  on  both 
these  grounds,  but  the  appeal  is  dismissed  on  the  ground  that  A  had  failed  to 
prove  that  B  had  cut  down  the  trees.  Note  that  the  Appellate  Court  does  not 
decide  on  the  question  of  A  *s  title.  A  then  sues  B  for  possession  of  the  land, 
claiming  that  the  land  belongs  to  him.  B  contends  that  the  suit  is  barred  as 
res  judicata  it  having  been  found  by  the  first  Court  in  the  former  suit  that  the 
land  did  not  belong  to  i4 .  The  suit  is  not  barred,  for  the  question  of  A*s  title 
became  res  sub  iudice^  when  the  appeal  was  made,  and  it  did  not  become  res 


(tr)    SitaRam  v.  Madho  Lai,  34  All.  44. 

(x)     Vedapuratti  v.  VaUabha,  35  Mad.  300  ;  Srva 

V.    Nundo,  18  Cal.  139  ;  Phul    Chand   v. 

Nursingh,     a8    CaL  73;  Gan  Savant    v. 

Naravan,  7  Bom.  467  ;  Maloji  v.  Sagaji, 

13    Bom.    567.    Sec     also  Chudasama  v. 


Mahani,  16  Bom.  243 ;  Martdi\,  Krishna^ 

a3  Bom.  593. 
(y)    See  p.   az  ante. 
U)    Balkishan   v.    Kishan   jLo/,    11    All.    148 ; 

Sheosagarx.  Sitaram,  34  Cal.  616,  04  I. 

A.  50;  Chunderv.  Shibo,  11  C.L.R.  aa. 
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Judicata  as  the  Appellate  Court  did  not  adjudicate  upon  that  question  (a).  But  a 
judgment  of  an  Appellate  Court  will  operate  as  res/Wfraf a  as  regards  all  findings 
of  the  lower  Court  which,  though  not  referred  to  in  it,  are  necessary  to  make  the 
appellate  decree  possible  only  on  such  findings  (b). 


s.  la 


Bxplanation  ni :   relief  claimed  Imt  not  expressly  granted.— if  a 

relief  is  claimed  in  a  suit,  but  it  is  not  expressly  granted  in  the  decree,  it  will  be 
deemed  to  have  been  refused,  and  the  matter  in  respect  of  which  the  relief  is 
claimed  will  be  res  judicata,  A  sues  B  in  1903  for  maintenance.  A  decree  is 
made  directing  ^  to  pay  Rs.  200  every  year  to  A  for  her  maintenance,  but  the  decree 
does  not  specif^'  the  date  on  which  the  payments  for  maintenance  are  to  be  made. 
B  fails  to  pay  the  amount  directed  by  the  decree.  A  applies  for  execution  of  the 
decree,  but  execution  is  not  granted  as  the  date  for  payment  is  not  specified  in  the 
decree.    A  is  precluded  from  bringing  a  fresh  suit  to  rectify  the  omission  (c). 

It  sometimes  happens  that  a  suit  brought  in  a  particular  form  is  dismissed 
**  in  'the  form  in  which  it  is  brought  "  ;  that  is  to  say,  it  ought  to  have  been  brought  . 
in  another  form,  and  it  is  dismissed  because  it  is  not  brought  in  thatform.  In  such 
a  case,  if  the  adjudication  was  arrived  at  on  the  merits  of  the  case,  the  decree  dis- 
missing the  suit  will  bar  a  fresh  suit  in  respect  of  the  same  matter  (d)^  though  the 
decree  may  provide  that  the  plaintiff  may  institute  a  fresh  suit  in  proper  form 
(e)\  a  Court  has  no  power  under  the  Code  to  include  a  reservation  of  this  kind  in  a 
decree  of  dismissal  (/).  But  if  the  adjudication  was  not  arrived  at  on  the  merits 
of  the  case  J  a  fresh  suit  in  respect  of  the  same  matter  would  not  be  barred  (^). 
The  provisions  of  this  explanation  will  not  apply  unless  the  **  relief*  that  was 
claimed  was  (1)  ^ti &5/anff a/ r^/ie/ and  (2)  it  was  such  as  it  is  obligatory  on  the 
Court  to  grant : — 

1 .  The  relief  claimed  must  be  " substantial^'  not  **  auxiliary.^* — 
A  sues  B  (\)to  recover  her  share  in  the  estate  of  />,  claiming  the  same  as  i>'s  widow, 
and  (2)  for  a  declaration  that  she  was  lawfully  married  to  D^  a  fact  which  B  had 
denied.  A  decree  is  made  by  consent  awarding  Rs.  55,000  to  ^  in  full  satisfaction 
of  her  claim  against  the  estate  of  D.  The  decree  does  not  contain  any  declaration 
as  to  ^*s  marriage  with  D,  This  circumstance  will  not  bar  a  subsequent  suit  by 
A  against  B,  asD's  widow  to  recover  her  share  in  the  estate  of  a  deceased  relative  ; 
for  the  relief  claimed  in  the  former  suit  in  respect  of  the  legality  of  marriage  was 
not  claimed  as  a  *' specific"  or  ** substantial  *'  relief,  but  it  was  *' auxiliary '*  to 
the  principal  relief  as  regards  her  share  in  the  estate  of  2>  (h). 

2.  The  relief  claimed  must  be  one  which  the  "  Omrt^*  is  bound  to  grant, 
and  not  one  which  it  is  ^^discretionary**  with  the  Court  to  grant  (O-— Thus  a 
relief  as  to  mesne  profits  after  the  date  of  the  suit,  being  one  which  it  is  not 
obligatory  on  the  Court  to  grant  (s.  211),  will  not  be  deemed  to  have  been  refused 
if  not  expressly  granted,  and  a  fresh  suit  in  respect  thereof  will  not  be  barred  (/)• 
But  it  is  otherwise  as  to  mesne  profits  accrued  due  prior  to  the  date  of  the  suit  (/r). 

A  relief  claimed  in  a  suit  will  not  be  deemed  to  have  been  "  refused,  *'  if  the 
Court  which  decided  the  suit  refused  to  adjudicate  upon  the  relief  claimed,  and 


(a)    Nihfaru  v.  Niivan^  6  Bom.  xio. 

{b)    Nan^mnan  v.  Xannammait  a8  Mad.  338. 

(r)     Venkanna  v.  Aiiamma,  la  Mad.  183. 

{d)    Cfanesh  v.  Kaika,  5  AU.  595 ;   /Cudrui  v. 

Dtnuy  9  AU.  tec. 
(«)    SukhLaly  Bhtkki,  xt  AXL   187. 
(/)     Wai»(m  V.  Collector  of  Rajshahye,  £3  M.  I. 

A  160. 
(r)    Mnkdtmmad  v.  Nabian,  8  AU.  aSa. 
(%)    Fatmabat  v.  Aishahai,  13  Bom.  343,  349. 


Ummaiha  v.  Cheria,  4  Mad.  308,  311. 

Secretary  of  State,   17  Cal. 


at   AIL  ^5; 
a ;  Hays 


^  ,     Mon  Mohun  v.  , 

968 ;  Ram  Do^  v,  Aladan, 
ohivrav  v.  Sitaram,  19  Bom.  53a ; 
V.  Padmanand,  3a  Cal.  1 18. 

(it)  Jiban  v.  Durga,  ai  Cal.  »$»',  Kachux, 
Lakshmaneing,  »S  Bom.  115;  The  de- 
cision in  Ramabhadra  v.  Jagannatha,  i^ 
Mad.  3a8,  does  not  appear  to  be  sound 
law. 
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SS*  suggested  to  the  plaintiff  that  he  should  bring  a  fresh  suit  in  respect  of  that  relief. 

18f  14  In  sdch  a  case  a  fresh  suit  in  respect  of  that  relief  will  not  be  barred  (/).     **  It 

would  be  idle  to  expect  that  a  Court,  which  had  judicially  advised  the  second 

suit,  should  punish  a  plaintiff  with  dismissal  of  his  suit  for  simply  acting  on  the 

Court's  advice"  (ni). 

Orders  in  execution  proceedings,  and  interlocutory  orders.—^  applies 

for  execution  of  a  decree  obtained  by  him  against  B,  The  application  is  rejected  on 
the  ground  that  it  is  time  barred.  A  then  makes  a  fresh  application  for  execu- 
tion of  the  same  decree.  The  rejection  of  the  first  application  is  a  bar  to  the 
trial  of  the  second  («),  not  under  s.  13  of  the  Code,  for  the  former  application  is  not 
a  "  former  suit  *'  within  the  meaning  of  that  section,  but  upon  general  principles  of 
law  (o).  These  principles  are  analogous  to  the  principles  of  res  judicata.  Hence  the 
matters  directly  and  substantially  in  issue  in  both  the  applications  must  be  the 
same,  either  actually  (p)  or  constructively  (q).  Also,  the  parties  in  the  subsequent 
proceeding  must  have  been  parties  to  the  former  proceeding  (r),  and  must  have 
litigated  under  the  same  title  (s).  Further,  the  former  application  must  have  been 
heard  and  finally  decided  (t)^  and  the  decision  must  have  been  necessary  to  the 
determination  of  that  application  (m).  And  as  in  the  case-  of  a-smt,  so  in  the  case  of 
an  execution  proceeding,  if  a  relief  is  claimed,  but  is  not  expressly  granted, 
it  will  be  deemed  to  have  been  refused  (v). 

When  foreign  judg-     ^^^  jJq  foreiffii   ludgment  shall   operate 

ment  no  bar  to  suit  m  ,  ®     .  •'.      t>   'x*   i      t     t 

British  India.  as  a  bar  to  a  suit  in  liritish  India — 

(a)  if  it  has  not  been  given  on  the  merits  of  the  case  ; 

{b)  if  it  appears  on  the  face  of  the  proceedings  to  be 
founded  on  an  incorrect  view  of  international 
law  or  of  any  law  in  force  in  British  India  ; 

(c)  if  it  is,  in  the  opinion  of  the  Court  before  which  it 
is  produced,  contrary  to  natural  justice  ; 

{d)  if  it  has  been  obtained  by  fraud  ; 

{e)  if  it  sustains  a  claim  founded  on  a  breach  of  any 
law  in  force  in  British  India. 

Where  a  suit  is  instituted  in  British  India  on  the  judg- 
ment 6i  any  foreign  Court  in  Asia  or  Africa,  except  a  Court 
of  Record  established  by  Letters  Patent  of  Her  Majesty  or 


</)  Babu  V.  Ishri,  a  All.  s8a,  sl^^;Enui- 
ntooddeen  v.  Shaikh  Futteh  Alt\  3  C.  L.  R. 
^7 ;  SarsuH  v.  Kunj  Behari,^  All.  345 
(Stuart  C.  J.,  dissenting^) ;  Ram  Charan  v. 


SheoraJ  v.  fCameshar,  34  All.  28a  ;  Nanda 
Rai  V.   Raghunandan^   7  All.    aSa;  Sher 


„.  .  Sahai  w  Aiadad,  14  All.   64. 

Reaauddin^  10  Cal.  856.  See  also  a  Mad.     '    Ir)    Gnattambal  v.  Parvathi\  15  Mad.  477. 


352,  354  ;  3   Bom.  137,  138;  5  Bom.  589. 
(wi)     Tnakofc  V.  Thaiore,  14  Bom.  31,  50 
(m  )     Manjunath  v.  Venkatesh,  6  Bom.  54  ;  Ban. 

dey  V.  Romesh,  9  Cal.  65. 
(p)    Ram  Kirpal  v.  Rup  Kuan^  6  All.   269.  1 1  I. 

A.  37  ;  Mungtd  Pershad  v.  Grija  Kant^  8 

Cal.  51,  8  I.  A.  ia3;     Bent  Ram  v.  Nanhn 

Afal.  7  All.  loa,    ti    I.  A.  181. 
■(/)    Dinkar  v.  Hari^  14  Bom.  ao6 :  Gouri  Stinker 

V.  Abhoyeswari,  35  Cal.  a6a. 
iq)    Mungal  Perthad  v.  Grija  Kant,  8  Cal.  s«,  8 

I  A.  123  ;  Chandi  v.  Mahendra,  24  All.  iia; 


(0 


Singh  V.  Daya^   ^*"^\  »p  ^**-  5^  *  f^ishan 

r*.  1^ 
j     Gourmoni  v.Jugut,  If  CaCs'j, 

Delhi  and  Lonthn  Bank  v.  Orchards  3  Cal. 


(lO 


47,4  I, A.  127:  Gourmoni  ▼.  Jugut^  fj  Cal. 57 
Hari  v.  Yamunabai,  23  Bom.  35  /  Kishore 
V.  Dwarkanath,  21  Cat.  789.  ai  I.  A.  89 ; 
Shaik  Budan  v.  Ramchandra,  11  Bom. 
537  ;  Narayana  v.  Gopalakrishna,  a6  Mad. 
35<;^(uAmaM  v.  Ramchandra,  7   Bom. 

Bholanaih  v.  Prafulla,  38  Cal.  laa. 
Nityananda  v.  Gajapati,  24  Mad.  681. 
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any   predecessor  o£   Her    Majesty  or  a   Supreme  Consular       ^*  ** 
Court  established  by  an  order  of  Her   Majesty   in  Council, 
the   Court   in   which    the  suit  is  instituted  shall  not  be  pre- 
cluded from  inquiry  into  the  merits   of  the   case    in   which 
the  judgment  was  passed. 

Scope  of  the  section- — '*  Foreign  judgment"  is  defined  in  s.  2.  As  stated 
in  the  notes  to  s.  13  (p.  40  ante)^  a  foreign  judgment  may  operate  as  res  judicata. 
The  present  section  lays  down  five  cases  in  which  the  judgment  of  a  foreign 
Court  may  not  operate  as  res  judicata  The  Courts  of  British  India  are  guided  in 
matters  of  foreign  judgments  by  the  same  principles  as  are  adopted  by  the  Courts 
of  England  (w)» 

How  a  foreign  Judgment  maybe  enforced  in  British  India.— A  judg- 
ment of  a  Court  of  British  India  can  only  be  enforced  by  proceedings  in  execution. 
A  foreign  judgment,  however,  may  be  enforced  by  proceedings  in  execution  in 
certain  specified  cases  only  (s.  229  B),  In  all  other  cases,  a  foreign  judgment 
can  only  be  enforced  by  a  suit  upon  the  judgment.  That  is  to  say,  if  A  has 
obtained  a  decree  against  B  for  Rs.  5,000  in  the  French  Court  at  Pondicherry, 
and  if  B  has  got  no  property  at  Pondicherry  to  satisfy  the  decree,  but  has  got 
property  in  Bombay,  A  may  sue  B  in  the  Bombay  High  Court  to  recover  the 
amount  of  the  judgment.  The  suit  must  be  brought  within  six  years  from  the 
date  of  the  judgment  {x),  and  if  a  decree  is  made  in  favour  of  -4,  he  may  proceed 
to  execute  the  same  by  attachment  and  sale  of  B's  property  in  Bombay. 

It  was  at  one  time  doubtful  whether  a  suit  would  lie  in  British  India  upon 
the  judgment  of  a  Court  of  a  Native  State  in  India,  or  whether  the  plaintiff  should 
sue  upon  the  original  cause  of  action.  On  the  one  hand,  it  was  held  by  the  Madras 
High  Court  that  a  suit  would  lie  in  British  India  upon  the  judgment  of  a  Court 
of  a  Native  State  {y).  On  the  other  hand,  it  was  held  by  the  Bombay  High  Court 
that  such  a  suit  would  not  lie  (z).  According  to  the  Bombay  Court,  the  suit  ought 
to  be  brought  de  novo  on  the  original  cause  of  action ^  as  distinguished  from  the 
judgment^  to  enable  the  Court  to  decide  the  case  on  its  merits.  The  ground 
of  the  Bombay  decisions  was  that  a  Court  which  tries  a  suit  upon  a  foreign 
judgment  cannot  institute  an  inquiry  into  the  merits  of  the  original  suit,  and  hence 
it  would  result  in  grave  miscarriage  of  justice,  if  a  suit  were  allowed  to  be 
brought  on  the  judgment  of  tribunals  of  Native  States  where  judicial  inquiries 
were  not  ordinarily  conducted  with  intelligence  and  integrity.  To  remove  this 
doubt,  and  to  obviate  the  danger  contemplated  by  the  Bombay  Court,  the  present 
section  was  amended  in  the  year  1888  by  the  addition  of  the  last  paragraph. 
That  paragraph  begins  with  the  words  "  where  a  suit  is  instituted  in  British 
India  on  the  judgment  of  any  foreign  Court  in  Asia  or  Africa,"  and  these  words 
leave  no  doubt  that  a  suit  may  be  instituted  in  British  India  on  the  jM^^twenf 
of  a  Court  of  a  Native  State y  for  a  Court  of  a  Native  State  is  a  **  foreign  Court 
in  Asia."  At  the  same  time  it  is  provided  in  that  paragraph  that  a  British  Indian 
Court  in  which  a  suit  is  brought  on  the  judgment  of  a  foreign  Court  in  Asia  or 
Africa  shall  not  be  precluded  from  inquiry  into  the  merits  of  the  case  in  which  the 
judgment  sued  upon  was  passed  (a).  The  danger  of  miscarriage  of  justice 
referred  to  by  the  Bombay  Court  is  thus  effectively   provided   for.     There   is   no 


(«•)     Xai/zt  V.  Afa/w/nt'ff,  20  Mad.  112.  114.  I        (s)     Hhnmatlalx.  Shivajirav,  8  Bom.  593. 

\.v)     Limitation  Act,  1877,  Sch,  II.  art.  117.  {a)    Mayaram  \.  Ravji,  2^Bon\   86. 

{y)     Sama  Rayarw  Annntnalni,  7  Mad.  164.         I 
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S«  14  such  danger  in  the  case  of  the  judgment  of  a  foreign  Court  in  Europe  or  America, 

and  hence  it  is  that  the  last  paragraph  is  confined  to  judgments  of  foreign  Courts 
in  Asia  and  Africa.  Hence  a  British  Indian  Court,  trying  a  suit  on  a  judgment  of 
the  French  Court  at  Pondicherry,  cannot  inquire  into  the  merits  of  the  case  in 
which  the  judgment  was  passed. 

Though  a  foreign  judgment  may  be  enforced  by  a  suit  in  British  India, 
it  is  not  to  be  supposed  that  British  Indian  Courts  are  bound  in  all  cases  to  take 
cognizance  of  the  suit,  and  they  may  refuse  to  entertain  it  on  grounds  of 
expediency  (6). 

Operation  of  the  section- — The  operation  of  the  section  may  be  illus^ 
trated  by  the  following  cases: — 

(a)  A  sues  £  in  a  foreign  Court.  (1)  If  the  suit  is  dismissed,  the  decision 
will  operate  as  a  bar  under  s.  13  to  a  fresh  suit  by  ^1  in  British  India  on  the 
original  cause  of  action,  unless  the  decision  is  inoperative  by  reason  of  one  or 
more  of  the  circumstances  specified  in  clauses  (a)  to  (e)  of  s.  14:  Bahabhat  v. 
Narharbhat,  13  Bom.  224.  (2)  If  a  decree  is  made  in  favour  of  A  in  the  foreign 
Court,  and  A  sues  B  on  the  judgment  in  British  India,  B  will  be  precluded  from 
putti(ig  into  issue  the  same  matters  that  were  directly  and  substantially  in  issue 
in  the  suit  in  the  foreign  Court,  unless  the  decision  of  the  foreign  Court  is  inopera- 
tive by  reason  of  one  or  more  of  the  circumstances  specified  in  clauses  (a)  to  (e) 
of  the  present  section. 

(b)  A  obtains  a  decree  against  B  in  the  Cochin  Court,  and  applies  for  exe- 
cution of  the  decree  in  the  High  Court  of  Bombay.  (Decrees  of  the  Cochin  Court 
may  be  executed  in  British  India  under  s.  229  B).  It  is  proved  by  B  that  the 
decree  at  Cochin  was  obtained  by  ii  by  fraud  (see  cl.  (d)  of  s.  14).  The  Bombay 
Court  may  refuse  execution  :    Haji  Musa  v.  Purmanad,  15  Bom.  216. 

Clause  (a) — in  order  that  a  foreign  judgment  may  operate  sls  res  tudicata  it 
is  necessary  that  it  must  have  been  given  on  the  merits  of  the  case  (see  notes  to 
s.  13,  p.  40  ante^,  whether  it  be  the  judgment  of  a  foreign  Court  in  Europe  or 
America,  or  of  a  foreign  Court  in  Asia  or  Africa.  This  is  quite  distinct  from  the 
provision  in  the  last  paragraph  of  the  section  which  empowers  Courts  in  British 
India,  when  a  suit  is  brought  on  the  judgment  of  a  foreign  Court  in  Asia  or 
Africa  to  inquire  into  the  merits  of  the  case  in  which  the  judgment  was  passed, 
and  to  determine  whether  the  judgment  was  right  on  the  merits. 

Olanse  (b) — ^The  mistake  must  be  apparent  on  the  face  of  the  proceedings. 
In  England  it  has  been  held  that  a  mere  mistake  as  to  English  law  will  not  vitiate 
a  foreign  judgment,  even  though  the  mistake  may  appear  on  the  face  of  the  pro- 
ceedings (c). 

Clause  (c) — A  foreign  judgment  may  be  impeached  by  showing  that  it  was 
obtained  without  notice  of  the  proceedings  to  the  defendant.  Such  a  judgment 
is  contrary  to  natural  justice  (d). 

A  British  Indian  Court  will  not  entertain  a  suit  upon  a  foreign 
Judgment   passed   by  a    Court   without  jurisdiction.— The  leading  case 

on    the     subject    is  Gurdyal  v.     Raja  of    Fandkot   ( e ).      In  that    case    A 

b)    Muriigrsa  v.  Aunama/ai,  2xyiad,  4^.  i  Edulji      v.     Manekji^      ii     Bom.     341; 


r)    Godard  v.  Gray,  L.  R.  6  Q.  JB.  139. 

d)    London  Bank  v.  Hormasjt^  8  B.  H.    C,  200; 

London    Bank    v.    Gorvinds    5   Bora.    223; 

London  Bank    v.   Butyofyi,  9  Bom.    346; 


Bangarusami    v.      Balasubramani'tn,  13 
Mad.  496.    See  also  18  Mad.  327. 
ie)    2z  Cal.  Z72f  21  I.  A.  171 
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sued  B  In  the  Court  of  the  Native  State  of  Faridkot,  claiming  Rs.  60,000 
being  the  amount  alleged  to  have  been  misappropriated  by  B  while  in  ^4*8 
service  at  Faridkot.  B  did  not  appear  at  the  hearing,  and  a  decree  ex  parte 
was  made  against  him.  B  was  a  native  of  another  Native  State,  Jhind.  In  1869 
he  left  Jhind,  and  went  to  Faridkot  to  take  up  service  under  A.  In  1874  he  left 
^'s  service,  and  returned  to  Jhind.  The  suit  was  brought  against  him  in  1879. 
At  the  date  of  the  suity  B  neither  resided  in  Faridkot,  nor  was  he  a  domiciled  sub- 
f'ect  of  the  Faridkot  State,  nor  did  he  owe  allegiance  to  that  State,  Such  being  the 
case,  the  Faridkot  State  had  no  jurisdiction  to  entertain  the  suit  against  B  in  respect 
of  a  mere  personal  claim  against  him  (/).  A  then  sued  ^  in  a  British  Indian 
Court  on  the  judgment  of  the  Faridkot  Court.  It  was  held  that  the  suit  did  not 
lie,  as  the  Faridkot  Court  had  no  jurisdiction  to  entertain  the  suit.  The  mere  fact 
that  the  alleged  embeMzlement  took  place  at  Faridkot  was  not  sufficient  to  give 
jurisdiction  to  the  Faridkot  Court.  The  result  would  be  the  same,  if  the  suit  was 
brought  for  damages  for  breach  of  a  contract  entered  into  by  B  with  A  at  Farid- 
kot {g).  But  if  ^  was  residing  at  Faridkot  at  the  date  of  the  suit,  the  Faridkot 
Court  would  have  had  complete  jurisdiction.  In  the  case  of  ^rsona/  claims,  it  is 
residence  alone  that  gives  jurisdiction  in  a  suit  against  a  foreigner.  A  person 
who  casually  resorts  to  a  foreign  State  is  not  said  to  **reside"  in  that  State  so  as 
to  render  him  amenable  to  the  jurisdiction  of  that  State  (h). 

Suppose  now  that  in  the  above  case  there  was  an  Act  |n  force  passed  by  the 
Farklkot  legislature  empowering  the  Courts  of  Faridkot  to  entertain  suits  in 
cases  where  the  cause  of  action  had  arisen  in  Faridkot,  though  the  defendant  was 
a  foreigner  neither  residing  in  Faridkot  nor  owing  any  allegiance  or  obedience  to 
the  Faridkot  State.  Would  the  suit  then  lie  in  British  India  upon  a  judgment 
of  the  Faridkot  Court  ?  No,  because  no  one  State  cxm  by  its  legislation  confer 
jurisdiction  upon  its  Courts  to  entertain  a  suit  in  respect  of  a  personal  claim 
against  foreigners  who  at  the  date  of  the  suit  neither  resided  in  that  State,  nor 
owed  any  allegiance  or  obedience  to  that  State  (i).  But  British  Indian  subjects 
owe  allegiance  to  the  Sovereign  of  Great  Britain,  and  the  British  Parliament 
may  therefore  by  legislation  confer  jurisdiction  upon  the  Courts  of  England,  as 
it  has  in  fact  done  (/),  against  British  Indian  subjects  in  British  India.  A  suit 
will  therefore  lie  in  British  India  upon  an  ex  parte  judgment  of  the  Queen*s  Bench 
Division  of  the  High  Court  of  Justice  of  England  (a  foreign  Court)  against  a 
British  Indian  subject  residing  in  British  India,  and  founded  on  breach  of  a  con- 
tract committed  within  the  jurisdiction  of  that  Court  (k). 

In  the  last  mentioned  case,  as  also  in  the  case  of  the  Raja  of  Faridkot, 
the  decree  against  the  defendant  that  was  passed  by  the  foreign  Court  was  a 
decree  ex  parte  ;  that  is  to  say,  the  defendant  did  not  appear  before  the  foreign 
Court,  and  the  decree  was  made  in  his  absence  (compare  s.  100).  But  what  if  the 
defendant  had  appeared  and  defended  the  suit  in  the  foreign  Court  ?  This  question 
is  considered  in  the  following  paragraph. 


S.  14 


Submission  to  jurisdiction  of  foreign  Court.— A  suit  will  He  in  British 

India  on  a  judgment  of  a  foreign  Court,  though  that  Court  had  no  jurisdiction 
over  the  defendant,  if  the  defendant  appears  and  defends  the  suit  brought  against 
him  in  that  Court,  without  making  any  objection  to  its  jurisdiction.  But  if  he 
Protests  against  the  jurisdiction,  and  then  proceeds  to  defend  the  suit,  a    suit  on 


/)    Lakahntishankar   v.   Vishuuram^   34  Bom. 

77:  Nalla  V.  Mahomed,  »  Mad.  112. 
(j)    Maihappa  v.  Chellappa,  i.  Mad.  196. 


(x)    Christien  v.  Delanney,  a6  Cal.  931  ; 

V.  Ponnatht  4  Mad.  359. 
(y )    Order  11  of  1883,  Rule  I,  sub^s.  (e). 
(*)    Hossein  Khan  v.  Raphael,  a8  Cal.  641 
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SSa  the  judgment  will  not  lie  in  British   India  (/).    The  protest  against  jurisdiction 

1^'1>5  must  be  made  at  an  early  stage  of  the  proceedings  ;  hence  where    no  objection  to 

the  jurisdiction  was  made  until  the  case  had  reached  the  stage  of  appeal,  it  was 
held  that  it  amounted  to  submission  to  jurisdiction  (m).  Nice  questions  may 
sometimes  arise  as  to  what  amounts  to  submission  to  jurisdiction.  A  defendant 
who  employs  a  pleader  in  a  suit  against  him  in  a  foreign  Court  will  not  be  said 
to  have  submitted  himself  to  the  jurisdiction  of  that  Court,  if  the  pleader  states 
at  the  hearing  that  he  has  received  no  instructions  front  his  client  tn  the  case  (n). 


CHAPTER  II. 

Of  the  Place  of  Suing. 

Court  in  which  suits         15.     Every  suit  shall  be   instituted   in 
to  be  instituted.  t^e  Court  o£  the  lowest  grade   competent 

to  try  it. 

Scope  and  object  of  the  section*— The  object  of  the  section  in  requiring 
a  suitor  to  bring  his  suit  in  the  Court  of  the  lowest  grade  competent  to  try  it,  is 
that  Courts  of  higher  grades  shall  not  be  overcrowded  with  suits.  This  section 
is  a  rule  o{  procedure,  not  of  jurisdiction y  and  whilst  it  lays  down  that  a  suit  shall 
be  instituted  in  the  Court  of  the  lowest  grade,  it  does  not  oust  the  jurisdiction  of 
the  Courts  of  higher  grades  which  they  possess  under  the  Acts  constituting  them 
(o).  Although,  therefore,  as  a  matter  of  procedure  a  suit  below  a  certain  value 
ought  to  be  instituted  in  the  Court  of  the  Munsif,  the  Subordinate  Judge  has 
still  jurisdiction  to  try  it  {P).  If  he  wishes  to  retain  the  suit  in  his  Court,  he 
may  do  so  ;  or  he  may  refuse  to  entertain  the  suit,  and  return  the  plaint  to  the 
plaintiff  to  be  presented  to  the  Munsif  under  s.  57,  cl.  (a)  (q).  This  is  explained 
more  fully  below. 

Jurisdiction. — The  word  "  competent  "  used  in  this  section  has  reference  to 
the  jurisdiction  of  a  Court.  Jurisdiction  means  the  extent  of  the  authority  of  a  Court 
to  administer  justice.  Thus  a  Presidency  Small  Cause  Court  has  no  jurisdiction 
to  try  suits  in  which  the  amount  or  value  of  the  subject  matter  exceeds  Rs.  2,000  ; 
this  is  said  to  be  the  jurisdiction  of  a  Court  as  regards  its  precuniary  limit.  Nor 
can  the  said  Court  try  suits  for  the  specific  performance  of  a  contract  or  to  obtain 
an  injunction  or  for  a  dissolution  of  partnership.  This  is  said  to  be  the  juris- 
diction of  a  Court  as  regards  the  subject-matter  of  a  suit. 

The  jurisdiction  of  a  Court  may  again  he  original  or  appellate.  In  the  exer- 
cise of  its  original  jurisdiction,  a  Court  entertains  original  suits  ;  in  the  exercise 
of  its  appellate  jurisdiction,  it  entertains  appeals  from  decrees  passed  in  original 
suits.    The  High  Court  of  Allahabad  has  no  original  jurisdiction. 

Oourt  of  lowest  grade  competent  to  try  a  snit.— We  have  in  India  a 

great  number  of  Courts.  The  High  Courts  of  Madras,  Calcutta,  Bombay  and 
Allahabad  have  been  established  each  by  a  royal  Charter.  The  otl;ier  Courts  of 
India  have  been  constituted  by  Acts  of  the  Governor  General  of  India  in  Council. 
One  main  feature  in  the  Acts  constituting  them  is  that  they  are  of  various  grades 
with  different  pecuniary  limits  of  jurisdiction. 


(/)      Parry  <Ss  Co.  v.  AMasami,  a  Mad.  407.  ;  (/)    Mutra  Mondal  v.  Hari,  17  Cal.  155  ;  Krish- 

(/«)    Kuliyugam  v.  ChoKalingOf  7  Mad.  105.  I  nasami  v.  Kanakasabai,  14  Mad.    183, 

(;/)    Sivaivmnti  v.  Iburam,  18  Mad.  327.  {q)     See  7  All    234.  suprv. 


(o)    Mdhi  Lol  V.  Mashar,  7  All.  230. 
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In  each  of  the  three  presidency-towns,  we  have  a  High  Court  and  a  Small 
Cause  Court.  As  regards  High  Courts,  they  are  empowered  in  the  exercise  of 
their  ordinary  original  civil  jurisdiction  to  try  suits  of  any  value,  except  suits  fall- 
ing within  the  jurisdiction  of  Presidency  Small  Cause  Courts  of  which  the  value 
does  not  exceed  Rs.  100  (r).  The  pecuniary  jurisdiction  of  Presidency  Small 
Cause  Courts  is  confined  to  suits  of  which  the  value  does  not  exceed  Rs.  2,000  (s). 
From  the  above  it  is  clear  that  both  a  High  Court  and  a  Small  Cause  Court  are 
competent  to  try  a  suit,  say  for  Rs.  500,  for  damages  for  breach  of  a  contract.  But 
of  these  two  Courts  it  is  the  Small  Cause  Court  that  is  the  "  Court  of  the  lowest 
grade  "  (in  a  presidency-town)  competent  to  try  the  suit.  The  suit  therefore 
*'  shall  "  be  instituted  in  the  Small  Cause  Court  as  required  by  the  present  section. 
This  does  not  mean  that  the  High  Court  has  no  jurisdiction  to  entertain  the  suit. 
It  has  jurisdiction  to  try  the  suit,  but  in  order  that  the  High  Court  may  not  be 
overcrowded  with  suits,  the  legislature  has  established  Small  Cause  Courts,  and 
the  present  section  requires  that  suits  which  a  Small  Cause  Court  is  competent  to 
try  shall  be  brought  in  that  Court.  We  say  '*  suits  which  a  Small  Cause  Court  is 
competent  to  try."  For  there  arc  certain  suits  which  a  Small  Cause  Court  is  not 
competent  to  try,  such  as  suits  for  the  recovery  or  partition  of  immoveable  pro- 
perty, or  for  the  foreclosure  or  redemption  of  a  mortgage  of  immoveable  property 
or  suits  for  injunction  or  specific  performance  (t).  In  presidency-towns  these 
suits  must  be  brought  in  the  High  Court,  though  the  value  of  the  suit  may  be 
under  Rs.  100. 

Outside  the  presidency-towns,  we  have  in  each  presidency  a  number  of 
Courts  of  different  grades  which  may  be  divided  into  three  classes  as  shown  in 
the  following  table  :  — 


S.  15 


Bombay  Presidency 
Act  14  of  1869. 

Madras  Presidency, 

Act  8  of  1873. 
District  Courts. 

Subordinate  Judges' 
Courts. 

District  Munsifs' 
Courts. 

Bengal,  N.  W,  P.,  and 

Assam. 

Act  12  of  1887. 

1 .  District  Courts, 

2.  Courts  of  Subordinate 
Judges    of    the    first- 
class. 

3.  Courts  of  Subordinate 
Judges  of  the  second 
class. 

District  Courts. 

Subordinate  Judges' 
Courts. 

Munsifs'  Courts. 

The  jurisdiction  of  District  Judges  and  Subordinate  Judges,  except  Subordi- 
nate Judges  of  the  second  class  in  the  Bombay  Presidency,  extends  to  all  original 
suits,  whatever  may  be  the  value  of  the  suit.  But  a  District  Court  is  a  Court  of 
superior  grade  to  a  Subordinate  Judges'  Court,  for  a  District  Court  is  the  principal 
Court  of  original  civil  jurisdiction  in  the  district,  and  it  is  also  the  Court  of  appeal 
from  decrees  and  orders  in  certain  suits  passed  by  other  Courts  in  the  district  in- 
cluding Courts  of  Subordinate  Judges.  The  jurisdiction  of  a  Subordinate  Judge 
of  the  second  class  in  the  Bombay  Presidency  extends  to  all  original  suits  of  which 
the  value  does  not  exceed  Rs.  5,000.  The  jurisdiction  of  a  District  Munsif  in  the 
Madras  Presidency  extends  to  all  original  suits  (not  otherwise  exempted  from  his 
cognizance)  of  which  the  value  does  not  exceed  Rs.  2,500.  The  jurisdiction  of  a 
Munsif  in  Bengal,  North -Western  Provinces,  and  Assam  extends  to  all  original 
suits  of  which  the  value  does  not  exceed  Rs.  1 ,000. 


(r)    CI.  I  a  of  the  Charter,  Appendix. 

Is)    Premdency  Small  Cause  Courts  Act,  i88a, 

4 


W    n. 


.  i8. 
s.  19. 
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S»  16  From  the  above  it  is  clear  that  both  a  Subordinate  Judge  and  a  Munsif  have 

jurisdiction  to  try  a  suit,  say,  to  recover  Rs.  500,  for  arrears  of  rent.  But  of 
these  two  Courts  it  is  the  Munsif 's  Court  that  is  *'  the  Court  of  the  lowest  grade  " 
competent  to  try  the  suit.  The  suit  therefore  *'  shall "  be  instituted  in  the  Munsif 's 
Court  as  required  tiy  the  present  section. 

As  to  Civil  Courts  in  the  Central  Provinces,  see  Act  16  of  1885  ;  in  Oudh, 
Act  13  of  1879  ;  in  Jhansi,  Act  18  of  1867.  As  to  Provincial  Small  Cause  Courts, 
see  Act  9  of  1887. 

Where  a  suit  which  onght  to  have  been  instituted  in  a  Court  of 
lower  grade  is  instituted  in  a  Oourt  of  higher  grade.  -Suppose  that  a  suit 
which  under  the  provisions  of  this  section  ought  to  have  been  instituted  in  a 
Munsif's  Court  is  brought  in  the  Court  of  a  Subordinate  Judge,  and  the  Sub- 
ordinate Judge,  instead  of  returning  the  plaint  under  s.  57,  cl.  (a),  tries  the  suit 
notwithstanding  objection  taken-  by  the  defendant,  and  that  a  decree  is  made 
against  the  defendant.  Is  the  decree  a  nullity  ?  No,  for  the  Subordinate  Judge 
is  competent  to  try  the  suit.  It  is  a  case  merely  of  ^Hrregular*^  exercise  of  juris- 
diction^  and  the  decree  will  not  be  set  aside  in  appeal  unless  it  is  shown  that  the 
**  irregularity  "  prejudicially  affected  the  disposal  of  the  suit  on  its  merits  (s.  578). 
This  then  is  the  only  consequence  of  departing  from  the  rule  laid  down  in  the 
present  section. 

Where  a  suit  which  ought  to  have  been  instituted  in  a  Court  of 
higher  grade  is  instituted  in  a  Court  of  lower  grade.-  in  such  a  case,  the 

Court  of  lower  grade  ought  to  return  the  plaint  to  the  plaintiff  to  be  presented  to 
the  Court  of  higher  grade.  If  this  is  not  done,  and  the  suit  is  heard  by  the  Court 
of  lower  grade,  the  decree  will  be  set  aside  in  appeal  as  being  ultra  vires,  for  the 
Court  had  no  jurisdiction  to  try  the  suit.  This  is  a  case  of  want  of  jurisdiction 
as  distinguished  from  irregular  exercise  of  jurisdiction. 

Principles  regulating  pecuniary  jurisdiction— it  is  the  plaintiff's 
valuation  in  his  plaint  which  fixes  the  jurisdiction  not  only  of  the  first  Court  but 
of  the  appellate  Court,  and  not  the  amount  which  may  be  found  and  decreed  by 
the  first  Court  or  the  appellate  Court  (u).  But  jurisdiction  may  be  destroyed,  if 
the  plaint  is  so  amended  as  to  exceed  the  pecuniary  limits  of  the  Court  in  which 
the  suit  is  instituted  (v).  But  jurisdiction  will  not  be  ousted  merely  because 
interest  or  mesne  profits  claimed  in  a  suit,'  when  ascertained  and  added  to  the 
value  of  the  suit,  exceed  the  pecuniary  limits  of  the  jurisdiction  of  the  Court  in 
which  the  suit  is  instituted  (tc). 

Over-valuation  and  under-valuation.— Since  it  is  the  value  put  by  the 

plaintiff  on  his  suit  that  determines  jurisdiction,  it  is  possible  that  a  plaintiff  may 
over-value  or  under-value  his  suit.  The  over-valuation  or  under-valuation  may  be 
erroneous,  or  it  may  be  done  intentionally  by  the  plaintiff  for  the  purpose  of  bring- 
ing his  suit  in  a  Court  different  from  that  in  which  it  should  have  been  brought 
had  the  suit  been  properly  valued.  If  the  over-valuation  or  under-valuation  is 
patent  on  the  face  o^  the  plaint,  it  is  the  duty  of  the  Court  to  which  the  plaint 
is  presented  to  return  it  to  the  plaintiff  to  be  presented  to  the  proper  Court  (s. 
57,  cl.  (a)  ).  If  the  over-valuation  or  under-valuation  is  not  patent  on  the  face  of 
the  plaint,  but  the  defendant  contends  that  the  suit  has  been  over-valued  or 
under-valued,  the  plaintifF  may  be  required  to  satisfy'  the  Court  that  the   suit   has 

<«)    Mahabir  Singh  \\  Behari  J.alt  \\  All.  ^2C  ;    I    (r)    Chanduv,  Aotif^/'^  ^  Mad.  aoS. 

Madho  Das  \\  Ran{/i,  i6  All.  a86.  |    (w)    Shamrav  v.  AV/»y«,  lo  Bom.  aoc^ 
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b^en  properly  valued,  if  there  are  pHntd  facie  grounds  for  believing  that   the   suit 
has  nrot  been  properly  valued  (:c),  but  not  otherwise  (y). 

Suppose  that  a  suit  has  been  over-valued  or  under-valued,  so  that  it  is 
brought  in  a  Court  whose  grade  is  higher  or  lower  than  that  of  the  Court  which 
would  have  been  competent  to  try  it  if  the  suit  were  properly  valued.  Will  the 
decree  be  set  aside  or  reversed  by  the  appellate  Court  as  a  matter  of  course  ?  No, 
not  unless  (1)  the  objection  as  to  jurisdiction  by  reason  of  over-valuation  or 
under-valuation  was  taken  by  the  defendant  in  the  Court  of  first  instance  at  or  be- 
fore the  hearing  at  which  issues  were  framed,  and  (2)  the  over-valuation  or  under- 
valuation is  found  by  the  appellate  Court  to  have  prejudicially  affected  the  dis- 
posal of  the  suit  on  the  merits  («).  It  has  been  so  enacted  by  the  Suits  Valuation 
Act  1887,  s.  11.  And  it  does  not  make  any  difference  that  the  over-valuation  or 
under-valuation  was  erroneous  or  intentional  (a).  On  this  point  the  law  was  some- 
what different  before  the  passing  of  the  Suits  Valuation  Act  (6). 

Suits  incapable  of  yalaation- — There  are  several  suits  in  which  the 
subject-matter  is  not  capable  of  being  estimated  at  a  money- value,  e.g..,  a  suit 
for  possession  of  a  minor  (<?),  or  a  suit  for  restitution  of  conjugal  rights  (<0i  or  a 
suit  to  remove  a  karnavan  (e).  The  Court  fee  in  such  suits  is  Rs.  10  as  provided 
by  the  Court  Fees  Act,  1870,  Sch.  11,  Art.  17,  cl.  vi.  But  it  does  not,  therefore, 
follow  that  such  a  suit  may  be  brought  by  a  plaintiff  in  any  Court  he  likes.  It 
has  been  so  held  by  the  Madras  High  Court.  Thus  it  has  been  held  by  that 
Court  (/)  that  though  a  suit  for  the  removal  of  a  karnavan  is  incapable  of  valua- 
tion, and  the  Court  fee  leviable  is  only  Rs.  10,  it  does  not  follow  that  a  District 
Munsif  has  jurisdiction  over  every  suit  for  the  removal  of  a  karnavan,  though  the 
value  of  the  tarwad  property  may  exceed  the  pecuniary  limits  of  the  jurisdiction 
of  the  Munsif *s  Court.  And  it  has  been  held  by  the  same  Court,  that  a  Munsif 
has  no  jurisdiction  to  entertain  a  suit  to  set  aside  an  adoption,  if  the  vaitic  of  the 
property,  which  would  be  lost  to  the  adopted  son  if  the  adoption  were  set  aside, 
exceeds  the  pecuniary  jurisdiction  of  that  Court  {g).  A  different  view  has  been 
taken  by  the  Allahabad  High  Court,  the  Court  observing  that  there  was  no 
reason  why  the  element  of  property  at  stake  should  be  taken  into  consideration 
in  a  suit  which  only  asks  for  a  declaration  to  set  aside  an  adoption  {h).  But 
whichever  view  be  correct,  it  is  now  certain,  since  the  enactment  of  the  Suits 
Valuation  Act  (s.  11),  that  when  once  a  suit  of  this  class  is  decided  on  its  merits 
by  the  lower  Court,  the  decision  will  not  be  reversed  in  appeal  on  the  ground  of 
want  of  jurisdiction,  unless  the  cognizance  of  the  suit  by  that  Court  has 
prejudicially  affected  its  disposal  on  the  merits. 

Absence  of  Jurisdiction :  jurisdiction  by  consent. — Rule  /. — Where  a 

Court  has  no  inherent  jurisdiction  over  the  subject-matter  of  a  suit,  its  decree  will 
be  an  absolute  nullity,  and  it  will  not  be  binding  on  either  party.  Hertce  if  the' 
plaintiff's  suit  is  dismissed,  he  may  institute  a  fresh  suit  in  respect  of  the  same 
cause  of  action  in  a  Court  of  competent  jurisdiction,  though  it  was  he  that  was 
responsible  for  bringing  the  suit  in  the  wrong  Court.  And  if  the  decree  be  against 
the  defendant,  it  will  not  be  binding  upon  him,  though  he  may  have  acquiesced  in 


S.  Ifi 


■ix)    Appa    Rao   v.   Hobhanadrit  24  .Mad    158 ; 

JHamiduunis$a  v.  Gopal,  24  Gal.  661,  6^7. 
iy)    Kaii  Pujariv,  Manfaya^  21  Mad.  371. 
it)    Sheo  Deni  v.  Ttdski,  15  All.  yiS^^.Pa. 

pnan  v.  Secretary  0/ State,  24  Mad.  427. 
in)    Hamidunnissa  v.  GiH>al,   2^  Cal.  661 ;  Kri- 

shuasami  V.  hmMoiasabat.  14  Mad    183. 
<*)    5 Cal.  188:4c.  L.   R.  491  :  8 Bom.  31  :  10 

Bom.  370. 


(r)    Krishna  v.  Reade,  9-  Mad.  31. 

{d)     Goolam  Rahman   v.   Fatitna   Bib!.    1.?  Cal. 

232. 
(e)    Govindan  Nambiar  v.  Krishnan  Sambiar, 

4  Mad.  146. 
(/)     Krishna  v.  Raman,  11  Mad.  266. 
(g)    Keshava  v.  Lakshmiftarayaua,  6  Mad.  19a. 
(h)    Sheo  Deni  Rant  v.  Tulshi  Ram,  15  AIL  378. 
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S.  15  the  jurisdiction  of  the  Court,  or  waived  the  objection  as  to  jurisdiction,  or  even 

consented  to  the  jurisdiction  of  the  Court  («).  The  plea  of  want  of  jurisdiction 
may  be  taken  at  any  stage  of  a  suit(j).  Thus  it  may  be  taken  for  the  first  time 
in  appeal  (ife),  or  second  appeal  (0»  or  revision  (m),  and  even  after  remand  by  the 
High  Court  in  second  appeal  (n). 

It  has  been  stated  above  that  a  decree  of  a  Court  having  no  jurisdiction 
to  entertain  a  suit  or  other  proceeding  is  not  binding  upon  the  parties.    The  fact 
is  that  the  decision  of  such  a  Court  is  not  a  decree  at  all.     But  when  a  Court  having 
no  jurisdiction  to  try  a  suit,  hears  the  suit  by  the  consent  of  parties,  its  decision 
may  operate  as  an  award,  as  distinguished  from  a  decree ,  and  a  decree  may  be 
obtained  upon  that  decision   as  an  award  under  the  provisions  of  chapter  37  of  the 
Code.    The  reason  is  that  the   proceedings  before  such  a  Court  are  not  judicial 
proceedings  ;  they  are  proceedings  coram  nonjudiccy  and  they  stand  upon  the  same 
footing  as  proceedings  before  an  arbitrator.    '*When  the  Judge  has  no  inherent 
jurisdiction  over  the  subject-matter  of  a  suit,  the  parties  cannot,  by  their  mutual 
consent,  convert  it  into  a  proper  judicial  pro<:e8s,  although  the>'  may  constitute  the 
Judge  their  arbiter y  and  be  bound  by  his  decision  on  the  merits  when  these  are  submit- 
ted to  him ' '  (o).     But  when  the  Legislature  has  prescribed  the  pecuniary  jurisdiction 
of  a  Court,  and  provided  that  suits  of  a  value  exceeding  the  limit  of  its  pecuniary  juris- 
diction may  be  instituted  in  that  Court  by  the  mutual  consent  of  parties,  the  deci- 
sion of  the  Court  will  operate  as  a  decree.    Thus  a  Presidency  Small  Cause  Court 
has  no  jurisdiction  to  try  cases  of  a  value  exceeding  Rs.  2,000,  but  suits  of  a 
value  exceeding  Rs.  2,000  which  are  othen^'ise  cognizable  by  that  Court    may  be 
brought  in  that  Court,  and  the  decision  will  be  binding  upon  the  parties,  if,  prior  to 
the  institution  of  the  suit,  the  parties  enter  into  an  agreement  in  writing  that  the 
Small  Cause  Court  shall  have  jurisdiction  to  try  the  suit,  and  the  agreement  is 
filed  in  Court  (Presidency  Small  Cause  Court  Act,  1882,  s.  20). 

It  has  been  stated  above  that  the  plea  of  want  of  jurisdiction  may  be  taken 
at  any  stage  of  the  proceedings.  Thus  if  the  plea  is  taken  in  appeal,  and  it  is 
found  that  the  lower  Court  had  no  jurisdiction  to  try  the  suit,  the  appellate  Court 
will  set  aside  all  proceedings  in  the  suit.  There  is  one  case  in  which  the  proceed- 
ings will  not  be  set  aside.  That  is  the  case  in  which  the  plaintiff  has  undervalued 
his  claim,  and  brought  the  suit  in  a  Court  which  would  have  had  no  jurisdiction 
to  tr^-  the  suit  had  the  suit  been  properly  valued.  In  such  a  case,  it  is  provided 
by  the  Suits  Valuation  Act,  s.  11,  that  the  objection  as  to  jurisdiction  will  not  be 
entertained  in  appeal  (1)  unless  the  objection  was  taken  before  the  Court  of  first 
instance  at  or  before  the  settlement  of  issues,  and  (2)  unless  the  undervaluation 
has  prejudicially  affected  the  disposal  of  the  suit  on  its  merits  (J>), 

When  a  decision  given  by  a  Court  having  no  inherent  jurisdiction  to  trj'  a 
case  is  sought  to  be  set  aside  in  revision  (s.  622),  the  High  Court  may  in  the 
exercise  of  its  discretion  refuse  to  set  aside  the  order,  if  greater  evil  will  result 
from  setting  aside  the  order  than  from  allowing  the  order  to  stand  (jq). 

Rule  II, — Where,  in  a  case  which  a  Court  has  jurisdiction  to  trj-,  the 
parties  without  objection  join  issue  and  go  to  trial  upon  the  merits^  the  defendant 
cannot  subsequently  dispute  the  jurisdiction  of  the  Court   upon   the   ground  that 


(/ )     I^dnrd  v.  BuU,  tf  All.  191,  13  I.  A.  134;  .1//- 

nakifhi\.  Subramanya ,  11  Mad.  26,  14  I.  X. 

160;  tiahaji  V.   Lahshmibai^  9    Bom.  a66; 

Prakhakarbhat  v.  Vishwambhar,  8  Bom. 

313,  317 ;  Govemmeti/  of  Bombay  v.  /fatt" 

malsingji,  Q  B.  H.  C.  a^a. 
O)    Motilal  V.  Jamnadas,  a  U.  H.  C.  40. 
\k)    Rskfftayya  v.  Svbbamyitdu,  13  Mad    35,  {p) 

(/)    Bcpujtv.  Umedbhat't  8  B.  H.  C,  A.  C.  245  ;       (g) 


Sideshwar  v.  Harihar,  laBom.  \^\Smyn^ 
V.  Nona^    13  Bom.  414 ;     Velayudant   v. 
Artmachala,  13  Mad.  vj%. 
(m)    Bibi  LadU  v.  Btbi  Raje,  13  Bom.  650. 
(«)    Keafunrx.  Vinayak,  axhata.  aa. 
(o)    Ledgard  v.  Bull.  9  AH.  191,   13  I.  A.  134* 
•  see  al«o  cases  cited  tn  note  (  t  )  above. 
Hamidtmnissa  v.  OofitU^  24  Cal.  661. 
Dayaram  v.  Govardnandasy  a8  Bom.  458. 
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JURISDICTION   BY   CONSENT 


§8 


there  were  irregularities  in  the  initial  procedure  which,  if  objected  to  at  the  time, 
would  have  led  to  the  dismissal  of  the  suit  (r).  A  sues  2/  for  infringement  of  a 
patent  in  the  Court  of  a  Subordinate  Judge.  The  Subordinate  Judge  has  no 
jurisdiction  to  try  such  a  suit  under  Act  XV  of  1859,  and  the  suit  ought  to  have 
been  brought  in  the  EHstrict  Court.  A  then  applies  to  the  District  Court  under 
8.  25  for  a  transfer  of  the  suit  to  its  file.  B  may  object  to  the  transfer,  for  an 
order  of  transfer  under  s.  25  could  not  be  made,  unless  the  suit  was  in  the  first 
instance  brought  in  a  Court  having  jurisdiction.  If  B  does  not  object,  and  the 
order  of  transfer  is  made,  ^  may  even  then  object  that  the  order  of  transfer 
was  not  valid,  in  which  case  the  suit  must  be  dismissed.  But  if  he  waives  his 
objection  to  the  trial  of  the  suit  by  the  District  Court,  and  agrees  that  the  case 
should  he  tried  on  its  merits  by  that  Court,  he  will  bfi  precluded  bi^'.  reason  of 
his  consent  from  subsequently  disputing  the  jurisdiction  of  the  Court.  Note 
that  in  the  case  put  above,  the  District  Court  has  jurisdiction  to  trj'  the 
suit.  But  the  suit  having  been  first  brought  in  the  Court  of  a  Subordinate  Judge 
which  had  no  jurisdiction  to  try  the  suit,  the  District  Court  could  not  transfer  the 
suit  to  its  file.  If  the  order  of  transfer  is  made,  it  is  an  "  irregularity  in  the  initial 
procedure,**  and  if  no  objection  is  made  thereto,  the  decree  will  be  binding  on 
the  parties  (5). 

Objectioii  to  Jnrisdietion :  procedure  to  be  followed— When  an  objection 

to  jurisdiction  is  raised  and  allowed,  three  courses  seem  open,  namely,  (1)  to 
return  the  plaint  to  be  presented  to  the  proper  Court ;  (2)  to  dismiss  the  suit  ; 
or  (8)  to  allow  the  plaintiff  to  withdraw  the  suit  with  leave  to  bring  a 
fresh  suit  (s).  The  first  of  these  courses  is  followed  by  the  High  Courts  of  Bom- 
bay and  Madras  (t).    The  practice  in  Calcutta  is  not  uniform  (t#). 


3U4 
15-16 


Suits  to  be  institu-        jg,     Subicct  to  the  pecuniary  or  other 

ted     where    subject-      ,.     .      ^.  J  .,      ,    .^  \   ^  .. 

matter  situate.  umitatioiis  prescnbed  by  any  law,  suits  ~ 

(a)  for  the  recovery  of  immoveable  property, 

(6)  for  the  partition  of  immoveable  property, 

(c)  for  the  foreclosure  or  redemption  of  a  mortgage  of 
immoveable  property, 

(rf)  for  the  determination  of  any  other  right  to   or  in- 
terest in  immoveable  property, 

(e)  for  compensation  for  wrong  to  immoveable  property, 

(/)  for  the  recovery  of  moveable  property  actually  un- 
der distraint  or  attachment, 

shall  be  instituted  in  the  Court  within  the  local  limits 
of  whose  jurisdiction  the  property  is  situate  : 


(r)  Lsdgard  v.  BuU^^  AH.  191,  13  I.A.  134; 
Naiov.  AnpurMbai^  it  Bom.  160.  i'ji>- 
Mji  I  SankumaMt  V.  Ikoran,  13  Mad.  an; 
Kewa  V.  Ram^  Kishen,  14  Gal.  18, 25, 13  I.A. 
106 ;  KotuUiJi  V.  Anau,  7  Bom.  448 ; 
Fakharuddin  v,  Off.  Trustee  qfBengmX  8 
CaL  176,  i9i>Ma,  8  I.A.  197^ ;  Khema  v. 
V,  Budoho,  6  ^1.  251 ;  Sndasiva  v.  Rama' 


linga,  15  B.L  R.  383.  a  I.A  219. 
(«)    Ledgard  v.  BuU^  9  All.  191.  aoo,  (3  I..^.  134, 


(/) 


14a. 
Prabkakarbkat 


Vishwambhar,    8  Bom. 

313  :  Babt^fi  V.  Lakshmibai^  9  Bom    a66 ; 

LMdkoji  V.    Harit   23    Bom.  679 ;  MuUi- 

rulandt  v.  Rottayan,  10  Mad.  an. 

(m)    See  foynath  v.  Loll  Bahadonr.  8  Cal   126 
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S*  16  Provided  that  suits  to  obtain  relief  respecting^  or  com- 

pensation for  wrong  to,  immoveable  property  held  by  or  on 
behalf  of  the  defendant  may,  when  the  relief  sought  can 
be  entirely  obtained  through  his  personal  obedience,  be  insti- 
tuted either  in  the  Court  within  the  local  limits  of  whose 
jurisdiction  the  property  is  situat>e,  or  in  the  Court  within  the 
local  limits  of  whose  jurisdiction  he  actually  and  voluntarily 
resides,  or  carries  on  business  or  personally  works  for  gain. 

Explanation. — In  this  section  "  property  "  means  pro- 
perty situate  in  British  India* 

Chartered  High  ConrtB. — ^This  section  do^  not  apply  to  Chartered  High 
Courts  in  the  exercise  of  their  ordinary  original  civil  jurisdiction  (s.  638).  The 
High  Courts  of  Calcutta,  Madras,  Bombay  and  Allahabad  are  Chartered  High 
Courts,  having  been  each  established  by  a  royal  charter.  The  nature  and  extent 
of  the  jurisdiction  of  these  Courts  are  defined  by  the  charter  for  each  of  these 
Courts.  As  to  the  nature  and  extent  of  the  ordinary  original  civil  jurisdiction  of 
the  High  Courts  of  Calcutta,  Madras  and  Bombay,  see  clause  12  of  the  charter  for 
each  of  these  Courts  set  forth  in  the  Appendix.  The  High  Court  of  Allahabad  has 
no  original  jurisdiction.  As  to  the  meaning  of  **  original  **  jurisdiction,  see  notes  to 
section  15,  under  the  head  "Jurisdiction  ^  at  p.  4S  ante. 

Scope  Ot  the  section' — ^This  section  indicates  the  Court  in  which  suits 
relating  to  immoveable  property  and  suits  for  the  recovery  of  moveable  property 
actually  under  distraint  or  attachment  arc  to  be  instituted.  S.  18  indicates  the 
Courts  in  which  suits  for  compensation  for  wrong  done  to  person  or  moveable 
property  are  to  be  instituted.  All  other  suits  may  be  instituted  in  the  Courts 
mentioned  in  s.  17.    S.  18  ought  to  precede  s.  17  in  order. 

Clause  (a) :  suits  for  recovery  of  UnmoY^ble  property— a  suit  for  the 

recovery  of  immoveable  property  situate  in  Bombay  must  be  instituted  in  a  Court 
m  ^om^^a^  having /nris^fcf  ion  to  entertain  the  suit.  The  Small  Cause  Court  in 
Bombay  has  no  jurisdiction  to  try  such  a  suit  (v).  The  suit  must  therefore  be 
brought  in  the  High  Court  of  Bombay.  Hence  it  is  that  the  section  commences 
with  the  words  "subject  to  the  pecuniary  or  other  limitations  prescribed  by  any 
law.*'  ,    ,        . 

Clause  (c) :  suits  for  ^foreclosure  or  redemption—  ^  mortgages  hi4  pro- 
perty to  //  to  secure  repayment  of  a  sum  of  .moqcy  lent  to  hinx  by  B,  Here  A  is 
the  mortgagor,  and  B  is  the  mortgagee.  If  A  does  not  repay  Ahe. amount  of  the 
loan  on  the  due  date,  B  may  institute  a  suit  against  A  for  sale  of  the  mortgaged 
property,  so  that  the  mortgage-debt  may  be  paid  out  of  the  sa4e-proceeds  of  the 
property-,  or  he  may  sue  for  foreclosure  of  the  mortgage.  The  decree  in  a  fore- 
closure suit  provides  that  if  the  mortgagor  fails  to  pay  the  amount  that  may  be 
found  due  to  the  mortgagee  within  a  time  specified  by  the  Court  (generally  six 
months),  the  mortgagor  shall  be  absolutely  debarred  of  all  right  to  redeem  the 
property  (u).  If  A  offers  payment  of  the  mortgage -debt  to  B,  but  B  disputes  the 
amount.  A  may  sue  B  for  redemption  of  the  mortgage,  and  the  Court  will  pass  a 


iv)    See  PrcMdency  Small  Cause    Court    Act,    I    (?r)    Transfer  of  Property  Act ,  1882.  »».  86,  87. 

8Sj;  >.  19,  I 
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decree  ordering  an  account  to  be  taken  of  what  will  be  due  to  B,  and  directing 
that  upon  A  paying  to  B  the  amount  so  due,  B  shall  reconvey  the  property  to  A  (x)* 
Suits  for  sale,  foreclosure  or  redemption  must  be  instituted  in  the  Court  within 
the  local  limits  of  whose  jurisdiction  the  mortgaged  property  is  situate.  A  suit 
for  sale  of  a  mortgaged  property',  though  not  specifically  mentioned  in  cl.  (c), 
would  come  under  cl.  (d). 

Clause  (d) :  suits  tor  the  detemdnation  of  any  other  right  to,  or 
interest  in,  immOYeable  property*— There  is  no  definition  of  immoveable  pro- 
perty in  the  Code.  *'  Immoveable  property  "  is  defined  in  the  General  Clauses  Act 
1897,  s.  2,  cl.  (5),  as  including  land,  benefits  to  arise  out  of  land,  and  things 
attached  to  the  earth,  or  permanently  fastened  to  anything  attached  to  the  earth. 
Trees  standing  on  land  ( y)  and  standing  crops  (z)  are  immoveable  property.  But 
onde  the  trees  or  crops  are  severed  from  the  land,  they  assume  the  character 
of  moveable  property.  *'  Immoveable  property,"  we  have  said,  includes  **  benefits 
to  arise  out  of  land.'*  Rent  that  has  already  accrued  due  is  moveable  property, 
for  it  is  a  benefit  that  has  arisen  out  of  land,  but  rent  that  is  to  accrue  due  is  im- 
moveable property,  for  it  is  a  *'  benefit  to  arise  out  of  land."  Hence  a  suit  for 
arrears  of  rent,  (being  virtually  a  suit  for  money),  is  governed  by  the  provisions  of 
s.  17,  and  it  may  be  instituted  in  any  one  of  the  Courts  specified  in  that  section, 
although  in  such  suit  the  plaintiff's  title  to  the  property  of  which  the  rent  is  claim- 
ed may  incidentally  come  in  question  (a).  But  a  suit  for  a  declaration  of  the  plain- 
tiff's right  to  rent  comes  under  cl.  (d)  of  the  present  section,  iand  must  be  instituted 
in  the  Court  within  the  local  limits  of  whose  jurisdiction  the  property  is  situate  {jb). 
A  suit  to  recover  a  share  of  the  sale-proceeds  of  land  th^t  have  already  been 
realized,  is  a  suit  for  money  governed  by  the  provisions  of  s.  17  (c).  But  a  suit  by 
a  vendor  of  tknd  for  the  recovery  of  unpaid  purchase  money  against  a  buyer  vrho 
refuses  to  complete  the  purchase^  is  a  suit  "  for  the  determination  of  any  right  to 
or  interest  in  immoveable  property  "  within  the  meaning  of  cl.  (d)  (d),  '  A  suit  by  a 
mortgagee  to  recover  the  mortgage-debt  from  the  mortgagor  Personally t  is  a  suit 
for  debt  governed  by  the  provisions  of  s.  17.  But  if  in  addition  to  the  claim 
against  the  mortgagor  personally,  the  mortgagee  seeks  to  recover  the  mortgage- 
debt  by  sale  of  the  mortgaged  property,  the  suit  will  come  under  cl.  (d)  of  the 
present  section  (e). 


S*16 


Clanse  (e) :  wrong  to  immoveable  property.— This    refers 

affecting  immoveable  property,  such  as  tresoass.  nuisance,  infrins^emer 
ments,  etc. 


jwvmvxsf  i»VAn»i»#- — ••""      •- — -      to     torts 

as  trespass,  nuisance,  infringement  of  ease- 


Proyiso  to  the  section. — ^The  last  paragraph  of  the  section  provides 
that  suits  to  obtain  relief  respecting,  or  compensation  for  wrong  to,  immoveable 
property,  may  be  instituted  at  the  plaintiff" s  option  either  in  the  Court  within  the 
local  limits  of  whose  jurisdiction  the  property  is  situate,  or  in  the  Court  within 
the  local  limits  of  whose  jurisdiction  the  defendant  actually  and  voluntarily  re- 
sides, or  carries  on  business,  or  personally  works  for  gain,  provided — 

(1)  the  property  is  held  by  or  on  behalf  of  the  defendant ; 

(2)  the  relief  sought  can  be  entirely  obtained  through  the  personal  obedience 
of  the  defendant  (/),  and 


{x)    Transfer  of  Property  Act.  ss.  93-913. 

Xy)    Sakharam  v.  Vtshramt  19  Bom.  aoy. 

U)    Cheda  Lai  v.  Mulchand,  14  AU.  30. 

{a)     ChirUaman  v.  Madhmvrav^  6  B.  H.  C.  A. 

C.a9. 
{b)    fCeshav  v.  Vinav€tk  a    Bom.  22. 


{c) 

id) 
(4 


P'enkata  v.    Kriahnasami,    6    Mad.    344 

Ahmad  v.  Abdid  Rehman,  36  Ail.  603. 
Maturi  v.  Kota^  a8  Mad.  aay. 
Vitkalrao  v.  Vaghcffi,  17  Bom.  570. 
Westlake's  Private  Intemationad  Law,  p.  58. 
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S.  16  (3)  the  property'  is  situate  in,  and  not  beyond^  British  India. 

EllQity  acts  in  personam- — ^We  have  in  this  proviso  a  partial  application 
of  the  maxim,  Equity  acts  in  personam.  If  in  condition  (2)  above,  we  substitute 
"partially  or  entirely  "  for  »*  entirely,"  and  in  condition  (8)  we  substitute  "in  or 
beyond  *'  for  "  in,  and  not  beyond,*'  we  have  the  statement  of  law  involved  in  the 
doctrine.  Equity  acts  in  personam.  That  is  to  say,  the  English  Court  of  Equity 
(now  the  Chancery  Division  of  the  High  Court- of  Justice)  will  entertain  a  suit  to 
obtain  relief  respecting  immoveable  property,  though  the  property  may  be  situate 
abroad^  if  the  relief  sought  can  be  obtained  either  partially  or  entirely  through  the 
personal  obedience  of  the  defendant.  The  personal  obedience  of  the  defendant  can 
be  secured,  only  if  the  defendant  resides  within  the  local  limits  of  the  jurisdiction 
of  the  Court,  or  carries  on  business  within  those  limits.  For,  in  the  one  case, 
the^rson  of  the  defendant  being  within  the  jurisdiction,  and,  in  the  other,  his 
personal  property,  if  he  does  not  comply  with  the  judgment,  the  Court  msLy  arrest 
the  defendant  and  commit  him  to  jail,  or  attach  his  goodst  until  he  complies  with 
the  judgment  of  the  Court  (g).  But  if  neither  the  person  of  the  defendant  nor 
his  personal  property  is  within  the  jurisdiction,  the  Court  will  not  entertain  a 
suit  to  obtain  relief  respecting  immoveable  property  situate  beyond  its  jurisdiction, 
for  the  Court  cannot  in  that  event  execute  its  decree  either  in  rem  or  in  personam, 
and  a  Court  will  not  entertain  a  suit,  if  it  cannot  enforce  its  own  decree  (/t). 

SnitB  in  penonam- — Suits  in  respect  of  which  the  Court  of  equity  in 
England  exercises  jurisdiction  in  personam  are  called  suits  in  personam.  The 
essential  feature  of  suits  in  personam  is  that  the  land  in  respect  of  which  the  suit 
is  brought  is  situate  abroad,  but  the  person  of  the  defendant  or  his  personal 
property  is  within  the  jurisdiction  of  the  Court  in  which  the  suit  is  bA)ught.  The 
land  being  situate  abroad,  the  decree  cannot  be  executed  in  rem,  that  is  to  say,  it 
cannot  be  executed  against  the  land.  But  the  person  or  the  personal  property  of  the 
defendant  being  within  the  jurisdiction,  the  decree  can  be  executed  in  Personam,  that 
is  to  say,  against  the  person  or  personal  property  of  the  defendant.  Prom  what 
has  been  stated  above,  it  may  be  supposed  that  the  English  Court  of  equity  will 
entertain  every  suit  relating  to  land,  though  the  land  may  be  situate  abroad,  if 
the  person  or  personal  property  of  the  defendant  is  within  the  jurisdiction  of  the 
Court.  In  other  words,  it  may  be  supposed  that  the  English  Court  of  equity  will 
take  cognizance  of  every  suit  in  personam.  But  that  is  not  so.  To  determine  what 
suits  in  Personam  are,  and  what  suits  are  not,  entertained  by  the  English  Court  of 
equity,  we  shall  divide  suits  inpersonam  into  two  classes  : — 

I.  Those  in  which  the  relief  sought  can  be  entirely  obtained  by  the  person- 
al obedience  of  the  defendant,  such  as  suits  for  injunction  (0»  or  for  an  account 
of  the  rents  and  profits  of  land  (j). 

II.  Those  in  which  the  relief  sought  can  be  obtained  only  partially  by  the 
personal  obedience  of  the  defendant.  These  again  may  be  divided  into  two 
groups  according  to  the  nature  of  the  cases  : 

CO  Cases  of  contract^  fraud  and  trust.— This  comprises  suits  for  specific 
performance  of  contracts  for  sale  of  land  (k),  and  suits  for  foreclosure  (/),  sale 
(m),  or  redemption  (n),  in  the  case  of  a  mortgage  of  land.    All  these  may  be  said  to 


Plenn  r.  Lord  BaUimorie,  i  Ves.  444. 
(A)    TrimBak  y.Lmktkmamt   ao  Bom.  495. 
'^    B0cl^/bnlr./CemkU,iSL9tSt.'j. 
Rohendettt  v.  Rous,  i  Atk.  54a. 


(*)    Colyer  v.  FtMcJk.j  H.L.  Ca.  905 
(/)    Pa^  V.  Ede,  L.R,  18  Sq.  118 
im)    a  Spence's  Eq.  Jur.  678* 
(n)    Bant  v.  Kmm^,  9  Sim.  180,  •90b 
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be  cases  of  "  contract ''  and  the  English  Court  of  equity  will  take  cognizance  of  S»  16 

these  suits,  if  the  contract  is  made  in  England,  and  the  defendant  resides 
or  carries  on  business  in  England,  though  the  land  may  be  situate  abroad. 
Similarly,  where  lands  abroad  have  been  acquired  by  the  fraud  of  a  party  residing 
in  England,  a  suit  to  set  aside  the  transaction  will  be  entertained  by  the  English 
Court  of  equity  (o).  And  the  Bnglish  Court  of  equity  will  likewise  entertain  a 
suit  to  enforce  exprem  trusts  affecting  land  situate  in  a  foreign  country-,  if  the 
trustee  m  i— Ment  in  England  (^). 

(it)  Other  cases.— This  comprises  suits  for  recovery*  (q)y  or  for  partition, 
(r)  of  land,  or  for  damages  for  trespass  to  land  (s). 

The  only  suits  in  personam  which  will  be  entertained  by  the  English  Court 
of  equity  are  those  specified  in  class  I,  and  in  class  II,  group  (i).  The  English 
Court  of  equity  does  not  take  cognizance  of  suits  in  personam  comprised  in  class  II, 
group  (ii). 

Turning  to  the  proviso  to  the  present  section,  we  may  say  that  the  option 
given  to  the  plaintiff  to  bring  a  suit  to  obtain  relief  respecting  immoveable  pro- 
perty in  the  Court  of  the  place  where  the  defendant  resides  or  carries  on  business ^ 
can  only  be  exercised,  if  the  suit  is  of  the  nature  described  in  class  I  above.  Suits 
falling  within  class  II  are  beyond  the  scope  of  the  proviso.  Thus  it  has  been 
held  by  the  High  Court  of  Calcutta  that  a  suit  for  damages  for  trespass  to  land 
situate  outside  Rangoon,  cannot  be  entertained  by  the  Court  of  the  Recorder  of 
Rangoon,  though  the  defendant  may  be  residing  in  Rangoon  (t).  Such  a  suit, 
it  win  be  seen,  comes  under  class  II,  group  (ii),  and  it  cannot  be  entertained  even 
by  the  Court  of  equity  in  England. 

Actually  and  TOlimtarily  "resides"— Clause  12  of  the  Charter  provides 
that  suits  other  than  those  for  land,  may  be  brought  in  the  Chartered  High 
Courts,  if  the  defendant  at  the  time  of  the  commencement  of  the  suit  "  dwells  or 
carries  on  business  or  personally  xvorks  for  gain  j^^  within  the  local  limits  of  the 
ordinary  original  jurisdiction  of  those  Courts.  There  is  no  distinction  between 
"residing**  and  "dwelling**  used  in  its  ordinary'  signification  (w).  The  word 
*'  reside  *'  is  used  in  other  parts  of  the  Code  sometimes  in  a  narrower  and  some- 
times in  a  more  extended  meaning ;  see  ss.  37,  cl.  (a),  s.  380,  and  s.  648.  But 
there  does  not  appear  to  be  any  difference  between  **  residing.**  within  the  mean- 
ing of  ss.  16,  17  and  18,  and  "  dwell  **  within  the  meaning  of  cl.  12  of  the  Charter. 
We  therefore  proceed  to  note  the  decisions  bearing  on  the  term  "dwell.** 

"  Dwell  *"  within  the  meaning  of  el.  12  of  the  Charter. -The  dwelling  or 

residence  contemplated  by  clause  12  must  be  of  a  more  or  less  permanent  character. 
It  must  be  of  such  a  nature  as  to  show  that  the  High  Court,  in  which  a  defendant 
is  sued,  is  his  natural /on<m  (v).  Hence  it  follows  that  where  a  party  has  got  a 
permanent  place  of  dwelling  in  one  place,  he  cannot  be  said  to  "  dwell  **  at  a  place 
where  he  has  lodged  for  a  temporary  purpose  only,  e.g,^  to  defend  a  suit  brought 
against  him  (w),  oivlor  a  chsuige  while  on  leave  (x).  Every  person  is  deemed  in 
law  to  have  a  dwelling  or  place  of  residence,  and  where  a  person  has  no  per- 
manent place  of  residence,  he  will  be  deemed  to  "  dwell  **  where  he  is  actually 


(o)    Lord  CransiowH  \,  Johnstone^  3  Ve  .  170. 
' ''    AWiOM  V.  Brid^ptt,  8  Beav.  ^^^. 

In  rt  Htndhom^  aj  Ca.  D.  748. 
.  ,     CaHwrigkt  v.  PMh9,  a  Ch.  Ca.  214. 
(<)    RrHuk  Somtk   Africa  Oh    v.   Campanhia 

de  Moeamhique^  (1893)  A.  C.  60a;  (xSoa)  a 

QB.358. 


8 


(«) 

(v)    14,  Bom.  541,  55a,  Supra, 

(tr)    EmrithUs,  Ktdd,  a  Hyde.  119. 

(*)    KavoMft  V.  IVallace,  i  B,  H.  C.  113. 


Crisp  V.  fVataon,  ao  Cat  689. 
AMakomed  v.  Laldin,  3  Bom.  aay,   3a9:  Cos- 
vami  V.  GcwirdhanU(fi,  14  Bom.  541,  547. 
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S.  16  staying  at  the  time.    Thus    where    a  defendant,    -who    \^as   Political   Agent  at 

Kolhapur,  left  Kolhapur  en  route  for  England  on  a  year's  furlough,  after  having 
sold  off  his  furniture  and  other  effects  at  Kolhapur  -where  he  lived  in  a  house 
belonging  to  Government,  and  stayed  in  Bombay  for  three  days  before  sailing 
for  England,  it  was  held  that  he  "dwelled  "  in  Bombay  so  as  to  give  jurisdiction 
to  the  High  Court  in  a  suit  instituted  against  him  during  his  stay  in  Bombay  (y). 
And  in  a  Calcutta  case,  a  racing  man,  who  had  come  to  Calcutta  for  a  month 
for  racing,  was  held  to  dwell  in  Calcutta,  he  having  no  other  residence  at  the 
time  when  the  suit  was  instituted  against  him  («). 

A  person  may  have  more  than  one  permanent  place  of  residence  at  the 
same  time.  In  such  a  case  he  will  be  deemed  to  "dwell'*  in  any  one  of  those 
places,  where  he  is  actually  staying  for  the  time  being,  and  he  may  be  sued 
in  that  place.  In  Orde  v.  Skinner  (a),  the  defendant,  who  had  a  dwelling-place 
at  Mtissoorie,  was  held  under  the  circumstances  of  the  case  to  have  another 
dwelling-place  at  Bilaspur.  Similarly  where  a  defendant  spent  his  time  alter- 
nately in  Calcutta  and  the  mufassal,  it  was  held  that  he  could  be  sued  in  Calcutta 
where  he  was  residing  at  the  time  (6).  But  where  an  Acharya  (Hindu  head- 
priest),  who  had  his  permanent  place  of  residence  at  Nathdwar,  came  to  Bombay 
in  April  1889  at  the  invitation  of  his  devotees,  it  being  his  first  visit  to  Bombay 
since  his  installation  on  the  gadi  in  1875,  and  while  in  Bombay  exchanged  visits 
with  his  followers,  and  stayed  in  a  house  purchased  by  him  in  1888,  it  was  held  in 
a  suit  brought  against  him  in  Bombay  in  May  1889,  that  he  did  not  ** dwell**  in 
Bombay,  it  not  having  been  shown  that  he  had  purchased  the  house  for  a  Bombay 
residence  intending  to  come  to  Bombay  from  time  to  time  and  live  in  it  (c). 

Carries  on  business* — These  words  also  occur  in  cl.  12  of  the  Charter, 
and  the  decisions  under  that  clause  will  apply  equally  to  cases  arising  under  ss. 
16, 17  and  18.  For  a  person  to  be  said  to  "carry  on  business**  at  a  place,  it  is 
not  necessary  that  he  should  have  an  office  or  a  regular  place  of  business  there. 
Thus  a  person  residing  in  the  mufassal,  who  goes  once  or  twice  a  week  from  the 
mufassal  to  a  friend's  house  in  Calcutta,  and  does  business  there,  will  be  said  to 
"  carry  on  business  *'  in  Calcutta  (d).  Nor  is  it  necessary  that  the  business  should 
be  conducted  by  him  personally  (e).  It  .may  be  carried  on  by  an  agent  employed 
by  him,  but  it  is  necessary  in  that  event  that  the  following  three  conditions 
should  concur : 

(1)  The  agent  must  be  a  special  agent  who  attends  exclusively  to  the 
business  of  the  principal,  and  carries  it  on  in  the  name  of  the  principal,  and  not 
a  general  agent,  who  does  business  for  any  one  that  pays  him.  Thus  a  trader 
in  the  mufassal,  who  habitually  sends  grain  to  Madras  for  sale  by  af^flrm  of 
commission  agents  whose  business  it  is  to  sell  goods  for  others  on  commislon, 
cannot  be  said  to  "  carry  on  business  "  in  Madras  (/).  So  a  firm  in  England,  carry- 
ing on  business  in  the  name  A.  B.  &  Co.,  which  employs  upon  the  usual  terms 
a  Bombay  firm  carrying  on  business  in  the  name  of  C.  D.  &  Co,  to  act  as  the 
English  firm's  commission  agents  in  Bombay,  does  not  "carry  on  business**  in 
Bombay,  so  as  to  render  itself  liable  to  be  sued  in  Bombay  (jg). 

(2)  The  person  acting  as  agent  must  be  an  agent  in  the  strict  sense  of  the 
term,  A  manager  of  a  joint  Hindu  family  is  not  an  "  agent "  within  the  meaning  of 
this  condition  (h). 


s 


^')  Fernandez  v.  Wray^  25  Bonn.  176. 

a)  Morris  v.  Bauingartus,  Cor>toni  '.S** 

a)  3  All.  9,  7  I.  A.  iqS. 

iji)  Aishadiney  v.  Kallv,  Cory  ton,  34. 

(c)  Gosvami  \'.  Govanlkanla(^,  14  Bom.  541. 

id)  Greeschttudar  v.  Collins,  a  Hyde,  79. 


(e)    Mitthaya  v.  Allan,  4  Mad.  909. 

(/)    Chinnammal  v.  Tulnieannatammmfil,  3  M. 

H.  C.  146, 
(p-)    Khimji  V.  Forbes,  8  B.  H.  C.  loa. 
(A)    Annamalai  v.  Mttrugasa,  36  Macl.    S44<  2P 

I.  A.  320. 
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v(3)-   To  constitute '*  carrying  on  business  *' .at  a  certain  pl^ce,  the  4^sential  Ss* 

part  Qf  the  business  must  take  place  in  that  place.  T4ierefore,  a  retail  dealer  in  *®  16A. 
the  miifassal,  who  gains  his  livelihood  by  the  profit  upon  sales  of  his  goods  in  the 
mufassal,  cannot  be  said  to  "carry  on  business  **  in  Bombay,  merely  because  he 
has  an  iagent  in  Bombay  to  receivc/his  goods  from  Europe,  and  to  make  purchases 
for  him  in  Bombay,  and  to  forward  the  ^me  to  him  up-country.  In  order  that 
such  a  dealer  may  be  said  to  **  carry  on  business "  in  Bombay,  it  must  also  be' 
shown  that  the  aj^ent  made  sales  on  behalf  of  the  dealer  in  Bombay  (i). 

Has  a  British  Indian  Court  jurisdiction  to  entertain  a  suit  against  a  foreign- 
er, who  does  not  reside  in  British  India,  upon  a  cause  of -action  that  has  arisen  in 
a  foreign  country^  if  the  foreigner  carried  on  business  through  an  agent  %n  the 
local  limits  of  that  Court's  jurisdiction,?  This  question  was  raised  in  a  recent 
case  before  the  Judicial  Committee  of  the  Privy  Council,  but  it  was  not  decided 
by  their  Lordships  {j  ). 

Business* — A  Hindu  priest,  who  receives  presents  and  offerings  from  his 
followers  in  Bombay,  and  keeps  an  account  thereof,  cannot  be  said  to  **  carry  on 
business"  in  Bombay,  though  the  pfferings  may  be  on  so  large  a  scale  as  to 
oblige  him  to  employ  servants  to  collect  and  keep  an  account  of  them.  The 
expression  **  carry  on  business '^  is  intended  to  relate  to  business  in  which  a  man 
may  contract  debts,  and  ought  to  be  liable  to  be  sued  by  persons  having  business- 
transactions  with  him  (k^, 
u 

PersoluJly  works  for  gain. — The  Governmentof  this  country  cannot  be 
said  to  **work  for  gain,''  for  whatever  income  is  obtained  by  it  is  held  for  the 
benefit  of  the  Indian  Exchequer  (/). 

16 A«     (1)  When  it  is  alleged  to  be  uncertain  within 
,     ,     .    .      the  local  limits  of  the  lurisdiction  of  which 

Place  for  mstitution        «    ^  r>\         .  •  i  i 

of  suit  where  local  li-    ot  two  OF  moFC  Uourts  any  immoveable 
mits  of  jurisdiction  of   property   is   situate,   any   one    of    those 

Courts  are  uncertam.        f,     ^^     -^  ./.       ^.«  i?    j     ^i_    ^    ^i 

Courts  may,  if  satisfied  that  there  is 
ground  for  the  alleged  uncertainty,  record  a  statement  to 
that  effect  and  thereupon  proceed  to  entertain  and  dispose 
of  any  suit  relating  to  that  property,  and  its  decree  in  the 
suit  shall  have  the  same  effect  as  if  the  property  were  situate 
within  the  local  limits  of  its  jurisdiction. 

Provided  that  the  suit  is  one  with  respect  to  which  the 
Court  is  competent  as  regards  the  nature  and  value  of  the 
suit  to  exercise  jurisdiction. 

(2)  Where  a  statement  has  not  been  recorded  under 
sub-section  (1),  and  an  objection  is  taken  before  an  Appellate 
or  Revisional  Court  that  a  decree  or  order  in  a  suit  relating^ 
to  such  property  was  made  by  a  Court  not  having  jurisdic- 


(/')    Framjl  v.  Norm  7Sfi^  i  B.  H.  C.  »»:>.  '    I    (k)    Oo9vam/  v.  Oovardhanlalji,  i8  Bom.  304. 

(j)     Annantilai  v.  Afuntjusa,  a6  Mad.  5h>   S^        (0    Doya  Narain  v.   Secretary  qf  State,   14  CaL 
I.  A.  ^20.  I  356,  373-74. 
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tion  where  the  property  is  situate,  the  Appellate  or  Revi- 
sional  Court  shall  not  allow  the  objection  if  in  its  opinion 
there  was,  at  the  time  of  the  institution  of  the  suit,  any 
reasonable  ground  for  uncertainty  as  to  the  Court  having 
jurisdiction  with  respect  thereto. 

.  !?•    Subject  to  the  limitations  afore- 

where  defendants  "re-  Said,  all  othcr  suits  shall  be  instituted  in 
side  or  cause  of  action  ^  Court  withiu  the  local  Hmits  of  whose 

arose.  .      •    j.  ^. 

jurisdiction — 

(a)  the  cause  of  action  arises,  or 

(b)  all  the  defendants,  at  the  time  of  the  commence- 
ment of  the  suit,  actually  and  voluntarily  reside,  or  carry  on 
business,  or  personally  work  for  gain ;  or 

(c)  any  of  the  defendants,  at  the  time  of  the  commence- 
ment of  the  suit,  actually  and  voluntarily  resides,  or  carries 
on  businiess,  or  personally  works  for  gain :  Provided  that 
either  the  leave  of  the  Court  is  given,  or  the  defendants  who 
do  not  reside,  or  carry  on  business,  or  personally  work  for 
gain,  as  aforesaid,  acquiesce  in  such  institution. 

Explcmation  1. — Where  a  person  has  a  permanent  dwell- 
ing at  one  place,  and  also  a  lodging  at  another  place  for 
temporary  purpose  only,  he  shall  be  deemed  to  reside  at  both 
places  in  respect  of  any  cause  of  action  arising  at  the  place 
where  he  has  such  temporary  lodging* 

Explanation  II. — A  corporation  or  company  shall  be 
deemed  to  carry  on  business  at  its  sole  or  principal  ofl&ce  in 
British  India  or,  in  respect  of  any  cause  of  action  arising  at 
any  place  where  it  has  also  a  subordinate  office,  at  such  place. 

Explanation  II L^  In  suits  arising  out  of  contract,  the 
cause  of  action  arises  within  the  meaning  of  this  section  at 
any  of  the  following  places,  namely  : 

(i)     the  place  where  the  contract  was  made  ; 

(ii)  the  place  where  the  contract  was  to  be  per- 
formed or  performance  thereof  completed. 

(iii)  the  place  where,  in  performance  of  the  con- 
tract, any  money  to  which  the  suit  relates 
was  expressly  or  impliedly  payable. 
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Illustrations. 

(a)  .-/  i«  a  tradesman  in  Calcutta.    B  carries  on  business  in  Delhi.    /?,  by  his  %gent  in  Calcutta.  S.  17 
bujTi  ^oods  of  ^,  and  requests  A  to  deUver  them  to  the  East  Indian  Railway  Company.    A  delivers 

the  goods  accordingrly  in  Calcutte.    A   may  sue  B  for  the  price  of  the  yoods,  either  in  Calcutto, 
where  the  cause  o*  action  has  ariwn.  or  in  Delhi,  where  B  carries  on  busine«i. 

(b)  A  resides  at  Simla,  B  at  Calcutta,  and  C  at  Delhi.  A,  B  and  C,  being  together  tt  Benares. 
B  and  C  make  a  joint  promissory  note  payable  on  demand,  and  deliver  it  to  ^4.  A  may  sue  B  and 
C  at  Benares,  where  the  cause  of  action  arose.  He  may  also  sue  them  at  Calcutta,  where  B  resides, 
or  at  Delhi,  where  C  resides ;  but  in  each  of  these  cases  if  the  non-resident  defendant  objects,  the 
suit  cannot  be  maintained  without  the  leave  of  the  Coort. 

Chartered  High  OourtS— This  nection,  like  section  16,  does  not  apply  to 
Chartered  High  Courts  ;  see  p.  54  ante. 

Seope  of  the  section.— The  provisions  of  this  section  are  to  be  read  subject 
to  the  provisions  of  sections  16  and  18  (m).  At  common  law,  actions  arc  transi- 
tor>',  such  as  actions  on  tort  or  contract ;  or  local,  such  as  actions  of  ejectment 
from  land.  Section  16  deals  with  local  actions.  Sections  17  and  18  deal  with 
transitory  actions.  If  we  divide  actions  into  real,  personal,  and  mixed,  we  may 
say  that  section  16  deals  with  real  and  mixed  actions ;  and  sections  17  and  18  deal 
with  personal  actions.  Mixed  actions  stand  midway  between  real  and  personal 
actions.  Suits  for  compensation  for  wrong  to  immoveable  property  are  an 
example  in  this  kind.  Real  actions,  that  is,  actions  against  the  res  or  property, 
must  be  brought  in  the  forum  rei  sitae,  that  is,  the  place  where  the  property  is 
situate ;  and  so  must  mixed  actions.  But  personal  actions  may  be  brought  in 
any  place  where  the  defendant  can  be  fotmd,  and  hence  they  are  called  transitory 
actions  as  distinguished  from  U>cal  actions. 

The  present  section  provides  that  suits  falling  under  it  may  be  brought, 
at  the  plaintiffs  option^  (1)  either  where  the  cause  of  action  arises,  or  (2) 
'where  the  defendant  resides,  or  carries  on  business,  or  personally  works  for 
gain  (n). 

Actually  and  yolnntarily  resides — See  notes  under  the  same  head  at 
p.  57  ante.  Note  that  the  word  ^'  residence  "  in  this  section  comprises  also  the 
temporary  lodging  of  a  defendant  in  respect  of  a  cause  of  action  arising  at  the 
place  where  he  has  such  temporary  lodging :  see  Explanation  I  to  the  section. 

Oarries  on  business.— See  notes  under  the  same  head  at  p.  58  ante.  With 
this  read  Explsuiation  II. 

Aeqniesce— If  a  defendant  not  residing  within  the  local  limits  of  the 
Court  in  which  the  suit  is  brought,  does  not  apply  for  a  stay  of  proceedings- 
under  section  20  below,  he  will  be  deemed  to  have  *' acquiesced "  within  the 
meaning  of  clause  (c)  (o). 

Oause  of  action* — "  Cause  of  action  ^  means  every  fact  which  it  would  be 
necessary  for  the  plaintiff  to  prove,  in  order  to  support  his  right  to  the  judgment  of 
the  Court.     It  does  not  comprise  every  piece  of  evidence  which  is  necessary  to 


(m)    /'asi/^r.AIaAtmv.Z^Mwriff  Ao/A,  joCal.453.    |    (o)     Venkataw,  KriskHasami,  6,  Mad.  344;  Kq'- 
(n)    Batnagtfi  v.  Syed  Fova.  19  Mad.  477.  |  tnappa  v.  Ganpat,  30  Bom.  81. 
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S.  17  prove  each  fact,  but  ever>'  fact  which  is  itecessary  to  be  proved  to  entitle  him  to 

a  decree  (p).  It  has  no  relation  whatever  to  the  defence  which  may  be  set  up 
by  the  defendant,  nor  does  it  depend  upon  the  character  of  the  relief  prayed 
for  by  the  plaintiff.  It  refers  entirely  to  the  grounds  set  forth  in  the  plaint  as 
the  cause  of  action,  or,  in  other  words,  to  the  media  upon  which  the  plaintiff  asks 
the  Court  to  arrive  at  a  conclusion  in  his  favour  {q). 

Cause  of  action  in  suits  on  contracts :  Explanation  m.— in  a  suit  for 

damages  for  breach  of  a  contract,  the  cause  of  action  consists  of  the  making  of  the 
contract,  and  of  its  breach  in  the  place  where  it  ought  to  be  performed  (r).  Hence 
in  the  case  of  a  contract,  the  whole  cause  of  action  will  be  said  to  have  arisen  at 
a  particular  place,  say  Poona,  if  the  contract  was  made  in  Poona,  and  the  breach 
of' it  also  took  place  at  Poona.  But  if  the  contract  was  made  in  Bombay,  and 
the  breach  took  place  at  Poona  (where  it  was  to  be  performed),  or  if  it  was 
entered  into  in  Poona,  and  the  breach  took  place  at  Bombay  (where  it  was  to  be 
performed),  part  of  the  cause  of  action  will  be  said  to  have  arisen  at  Bombay,  and 
part  at  Poona.  If  the  whole  cause  of  action  arose  at  Poona,  a  suit  on  the  contract 
could  be  brought  in  the  Court  at  Poona,  And  if  a  portion  only  of  the  cause  of 
action  arose  at  Poona,  then  also  the  suit  could  be  instituted  in  the  Poona  Court 
as  provided  by  Explanation  111  to  the  section.  That  Explanation  was  added  into 
the  section  in  the  year  1888  to  remove  the  doubt  as  to  whether  a  suit  on  a  contract 
could  be  instituted  in  a  Court  within  the  local  limits  of  whose  jurisdiction  a 
^rffbff  only  of  the  cause  of  action  had  arisen.  Explanation  III  clearly  shows 
that,  so  far  as  regards  suits  on  contracts,  the  expression  *^  cause  of  action  "  in 
clause  (a)  means  not  only  the  whole  cause  of  action,  but  also  a  portion  thereof, 
provided  such  portion  is  a  material  portion.  A  suit  by  a  Mahomedan  widow  to 
recover  a  dower  debt  from  the  assets  of  her  deceased  husband  is  a  suit  on  a 
contract  (s)  within  the  meaning  of  this  section. 

Explanation  III,  01.  (i)  — As  regards  the  making  of  a  contract  it  may  be 
said  that  a  contract  will  be  presumed  to  have  been  "  made  "  at  the  place  where  on 
the  face  of  it  it  purports  to  have  been  made,  though  it  may  have  been  actually 
made  elsewhere.  Thus  a  promissory  note  dated  at  Bellary  will  be  presumed  to 
have  been  made  at  Bellar^',  though  it  may  have  been  signed  at  another  place  (t). 
When  a  contract  is  concluded  by  postal  communication,  it  will  be  deemed  to  have 
been  **  made"  at  the  place  where  the  letter  of  acceptance  is  posted  (/0>  And 
where  the  acceptance  of  a  proposal  consists  of  the  performance  of  the  condition  of 
the  proposal,  the  contract  will  be  deemed  to  have  been  "made"  at  the  place 
where  the  condition  is  performed  (v).  ^1,  residing  at  Karwar,  sends  a  sum  of 
money  to  his  agent  in  Bombay  to  pay  the  same  to  B,  a  resident  of  Bombay,  if  B 
undertakes  to  purchase  goods  for  him  in  Bombay  and  ship  them  to  him  at  Karwar. 
'B  receives  the  money,  but  fails  to  ship  the  goods.  A  sues  B  at  Karwar  to  recover 
the  amount  paid  to  him.  The  Court  at  Karwar  has  no  jurisdiction  to  entertain 
the  suit,  for  the  whole  cause  of  action  has  arisen  at  Bombay^  The  contract  is 
made  in  Bombay,  for  the  money  is  received  by  B  in  Bombay.  And  the  place  of 
performance  is  also  Bombay,  for  the  goods  are  to  be  purchased  at  Bombay  and 
shipped  from  that  place  (w). 


ifi)     Read  v.  Brown,  L.  R.  22  Q.  B.  D.  128,  131. 
\g)     Chand  Kour  v.  Partab  Singh,  16  Cal.  98,  102, 


» 


IS  1.  A.  156. 

Dkt     "  ' 


wljisha   V.    Fforde,    ii   Bom,  649,  652; 
Rampuriah  v.  Prrmsukh,  15  Bom,  93. 


(.v)    Sliankar  v.  Afuhammad,  18  A]l  400. 
(/)    Meenakshi  w.  Myle,  38  Mad.  19. 
( «)    Kamisetti  v.  Katha,  27  Mad.  3JC5. 
(f)     Sitaram  v.  Thompson,  %a  Cal.  084. 
(?r)    Dadahhai\,  Dtogo,  18  Bom.  43. 
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Szplaaatioil  III,  CL  (ii).— Where  no  place  of  performance  is  prescribed  S.  17 

by  the  agreement,  the  intention  of  the  parties  must  guide  the  Court  in  determin- 
ing the  place  of  performance  (x), 

Exiklaiiatioil  III,  CI-  (iii)* — A  and  B  enter  into  an  agreement  at  Ratlam 
to  carry  on  business  in  partnership  at  Muttra.  After  the  business  is  carried  on  for 
some  time,  the  partnership  is  dissolved,  and  a  sum  of  Rs.  100,000  is  found  due  by 
B  to  ^  on  taking  the  accounts  at  Muttra.  A  may  sue  B  at  Ratlam  to  recover 
the  amount,  that  being  the  place  where  the  contract  was  made,  or  he  may  sue 
him  at  Muttra,  as  it  is  there  that  the  balance  is  struck  and  payment  of  the  balance 
due  (y).  Mere  damages  for  breach  of  contract  are  not  "  money  expressly  or 
impliedly  payable  **  within  the  meaning  of  this  branch  of  the  Explanation  (a). 

Oanse  of  action  in  other  suits  within  this  section.— As  in  the  case 

of  suits  on  contracts,  so  in  the  case  of  other  suits  within  this  section,  it  has  been 
held  that  the  expression  "  cause  of  action  "  in  clause  (a)  does  not  necessarily  mean 
the  whole  cause  of  action,  but  that  the  arising  of  a  material  portion  of  the  cause 
of  action  within  jurisdiction  is  sufficient  (a).  Thus  a  suit  to  set  aside  a  decree  on 
the  ground  of  fraud  may  be  brought  in  the  Court  which  passed  the  decree,  or  it 
may  be  brought  in  the  Court  to  which  the  decree  is  sent  for  execution  (a)^  A  suit 
for  restitution  of  conjugal  rights  may  be  brought  in  the  Court  of  the  place  where 
the  husband  resides,  or  it  may  also  be  brought  in  the  Court  of  the  place  where 
the  wife  resides  (.6).  A  suit  by  a  guardian  for  the  custody  of  his  ward  removed  by 
the  defendant  from  Allahabad  to  Lahore,  may  be  brought  in  the  Court  at  Lahore, 
or  it  may  also  be  brought  in  the  Court  at  Allahabad  (c). 

Clause  12  of  the  Charter.— As  already  stated,  sections  16  and  17  do 
not  apply  to  chartered  High  Courts.  Under  clause  12  of  the  charter,  the  High 
Courts  of  Calcutta,  Madras  and  Bombay,  are  empowered  to-  tr>' the  following 
suits  in  the  exercise  of  their  ordinary  original  civil  jurisdiction  : — 

I.  Suits  for  land  J  if  the  land  is  situated  within  the  local  limits  of  the  said 

jurisdiction. 

II.  Suits  other  than  those  for  land,. 

(i)     if  the  whole  cause  of  action  has  arisen  within  such  limits  ; 

(ii)   if  only  ^ar^  of  the  cause  of  action  has  arisen   within   such  limits, 

with  the  leave  of  the  Court  previously  obtained  ; 
(iii)  if  the  defendant  at  the  time  of  the  commencement  of  the  suit 
dwells  or  carries  on  business,  or  personally  works  for  gain   within 
such  local  limits. 
Distinguishing  cl.  12  of  the  charter   from   the   provisions  of  the  present 
section,  it  may  be  said  that  in.  the  case  of  a   suit  on  contract,   a  chartered  High 
Court  has  no  jurisdiction  to  entertain  the  suit,  unless  the  whole  cause  of  action 
has-arisen  within  the  local  limits  of  its  ordinary  original  civil  jurisdiction,   or  if  a 
part  only  of  the  cause  of  action  has  arisen  within  such  limits,  unless  the  leave  of 
the  Court  has  been  previously  obtained.     No  such   leave  is  necessary   if  the  suit 
is  brought  in  a  Court- to  which  the  provisions  of  the  present  section  apply. 

Snits  against  non-resident  foreigners— Wc  now'  proceed  to  consider  the 
applicability  of  the  section  where  the  defendant   is  a  foreigner  residing  out  of 


(x)    Dkun/iaha  v.  Fforde,  ii  Bom,  640. 

iy)    Luckmee  Chnnd  v.    Zorawur  Mull,  8  M.I. 

A   agt. 
ix)    Kamiaetti  v,  Katha,  a?  Mad.  355. 


t^ 


Banke  Behari  Lai  v.  Pokhe  Ram,  25  All.  48. 
luiUtagar  v.  Bai Surqj\  18  Bom.  316. 


(c)-   Sarat  Chandra  v.  Forman,  la  All. 
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British  India.  If  a  foreigner  (that  is,  a  non-Britisb  subject)  resides,  or  himself 
carries  on  business,  or  personally  works  for  gain,  in  British  India,  it  is  clear 
that  he  is  amenable  to  the  jurisdiction  of  British  Indian  Courts.  But  what  if  a 
foreigner  does  not  reside,  or  does  not  himself  carry  on  business,  or  personally 
work  for  gain,  in  British  India,  and 

(1)  the  cause  of  action  arises  within  the  local  limits  of  a   British  Indian 

Court,  or 

(2)  the   cause   of  action   also  does  not  arise  within  the  local  limits  of  any 

British    Indian   Court   (/.   c,   it  arises   in  a  foreign  country),  but  he 

carries  on  business  through  his  agent  within  the  local  limits  of  a 

British  Indian  Court  ? 

As  to  case  (1),  it  is  settled  that  a  non-resident  foreigner,  who   is  a   subject 

of  a  protected  Native   State,    may   be  sued  in  the  Courts  of  British  India,  if  the 

cause  of  action  arises  within  the  jurisdiction  of  any  such  Court  (d).    Thus  if  A, 

a  subject  of  the  Native  State  of  Sangli,   and  resident  therein,   borrows  money 

from  B  at  Belgaum,  B  may  sue  A    for  recovery  of  the  money  in  the   Belgaum 

Court,  for  the  cause  of  action  arose  at  Belgaum. 

As  to  case  (2),   the  point  was  raised  in  a  recent  case  before  their  Lord- 
ships of  the  Privy  Council,  but  it  was  not  decided  by  their  Lordships  (c). 


18.  In  suits  for  compensation  for  wrong  done  to  per- 
Suits  forcompensa.     ^OTi   ornjoveable   property,  if  the  wrong 


tion  for  wrongs  to  per 
son  or  moveables, 


son 

was  done  within  the  local  limits  of  the 
jurisdiction  of  one  Court,  and  the 
defendant  resides,  or  carries  on  business,  or  personally  works 
for  gain,  within  the  local  limits  of  the  jurisdiction  of 
anotJier  Court,  the  plaintiff  may,  at  his  option,  sue  in  either 
of  the  said  Courts. 

Illustrations. 

(a)  A,  residinsr  >n  Delhi,  beats  B  in  Calcutta.    B  may  sue  A  either  In  Calcutta  or  in  Ddhi. 

(b)  A,  residing:  in  Delhi,  publishe»  in  Calcutta  statements  defamatory  of  B.  B  may  sue  A 
either  in  Calcutta  or  in  Delhi. 

(c)  A,  travelling  on  the  line  of  a  Railway  Company  whose  principal  office  is  at  Howrah,  is 
upset  and  injured  at  Allahabad  by  neg^lience  imputable  to  the  Company.  He  may  sue  the  Company 
either  at  Howrah  or  at  Allahabad. 


19.  If  the  suit  be  to  obtain  relief  respecting,  or  com- 

Suits  for    immove-     peusation     for      wrong    to,  immoveable 

able  property  situate     property  situate  withiu  the   limits   of  a 

in   single   district,   but         •       i       i«    ^   •    ,      i      .  -^i  •        ^i         •      •    j» 

within  jurisdiction  of     snigie  district,  but   withm   the  jurisdic- 
diflFerent  Courts.  tion   of  different   Courts,   the   suit  may 

be  instituted  in  the   Court    within   whose   jurisdiction   any 
portion  of  the  property  is  situate  : 


(d)  Kam  Ratji  \\  Pralhttddas^  ao  Bom.  i*j: 
Girdhar  v.  Kasstgar.  17  Bom.  662;  TaOe- 
palli  V.  Nawab  Sa^td,  29  Mad.  69 ; 
Annamalat  v.   Murugasa.  a6  Mad.  544,  30 


I.  A,  aao;  Ratnbhat  v.  Shaukar,  35  Bonu 

(ff)     Annamahti  v,  Murugasa^   a6  Mad.  544,  30 
I.  A-  290. 


Digitized  by 


Google 


STAY  OF   PROCEKDINGS  fi5 

Provided   that,  in   respect  of  the  value  of  the  subject-     ^|f j^ 
matter  of  the  suit,  the  entire  claim  be  cognizable  by  such 
Court. 

If  the  immoveable  property  be  situate  within  the  limits 

Suits   for  immovc-     ?^  different   districts,    the    suit  may  be 

able  property  situate     instituted  in  auy  Court,  otherwise  com- 

in  different  districts.  petent  tO  try  it,     withiu     whoSC    jurisdic- 

tion  any  portion  of  the  property  is  situat«\ 

Scope  and  object  of  the  section. — ^The  provisions  of  this  section  are 
intended  for  the  benefit  of  suitors,  the  object  being  to  avoid  plurality  of  suits  (f). 
A  sues  ^  in  a  Court  in  district  X  on  a  mortgage  of  two  properties,  one  situate  in 
district  X,  and  the  other  in  district  Y.  The  Court  in  district  X  has  jurisdiction 
under  this  section  to  order  the  sale  not  only  of  the  property  in  district  X,  but 
the  property  in  district  Y,  and  also  to  sell  in  execution  of  its  decree  the  property 
in  district  Y  {g  .  It  is  not  necessary'  for  A  to  bring  two  suits,  one  in  the  Court  in 
district  X,  and  the  other  in  the  Court  in  district  Y.  In  the  above  case  there 
are  two  properties  situate  in  different  districts.  It  does  not  make  any  difference, 
if  it  is  one  entire  property  situate  in  different  districts  (h).  The  same  principle 
applies  to  suits  for  partition  (f). 

20.     If  a  suit  which  may  be  instituted   in   more   than 

one  Court  is  instituted  in  a  Court  within 

ceedirtj^  where^ii^dc-     the  local  limits  of  whosc  jurisdiction  the 

fendants  do  not  reside     defendant   or  all  the  defendants  does  not 

withm  jurisdiction.  ,  nit  -i  •  i 

or  do  not  actually  and  voluntarily  reside, 
or  carry  on  business,  or  personally  work  for  gain,  the 
defendant  or  any  defendant  may,  after  giving  notice  in 
writing  to  the  other  parties  of  his  intention  to  apply  to  the 
Court  to  stay  proceedings,  apply  to  the  Court  accordingly  ; 

and,  if  the  Court,  after  hearing  such  of  the  parties  as 
desire  to  be  heard,  is  satisfied  that  justice  is  more  likely  to 
be  done  by  the  suit  being  instituted  in  some  other  Court,  it 
may  stay  proceedings  either  finally  or  till  further  order 
and  make  such  order  as  it  thinks  fit  as  to  the  costs  already 
incurred  by  the  parties  or  any  of  them. 

In  such  case,  if  the  plaintiff  so  requires,  the  Court  shall 
return  the  plaint  with  an  endorsement  thereon  of  the  order 
staying  proceedings. 


(/)    Harehand  v.  Lalchand,  16  All.  359. 

(0)    Jiaseyky.  Steel,  14  Cal. 6M;  Oapimohan 

V.  DeoyhakU  19  Cal.  13,  followed  In  21 

Cal.  639  and  22  Cal.  871. 


(/i)    Shurroop  Chunder  v.   Ameerrunniaaa,  8 

Oal.703. 
( t )    Khatija  v.  Istnail .  12  Mad.  380. 
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20-22  Every  such   application  shall  be  made  at  the  earliest 

Application  when  to     possiblc    Opportunity,    and   in   all   ca^es 
be  made.  before   the   issues   are  settled  ;  and  any 

defendant   not    so  applying   shall  be  deemed   to   have  ac- 
quiesced in  the  institution  of  the  suit. 

In  more  than  one  Court.— Sections  16,  17,  18  and  19  contemplate  cases 
in  which  a  suit  may  be  instituted  in  more  than  one  Court. 

Application  to  stay  proceedings' — Where  no  such  application  is  made, 
the  defendants  who  reside  beyond  the  jurisdiction  of  the  Court  in  which  the 
suit  is  filed,  will  be  held  to  have  acquiesced  in  the  institution  of  the  suit  in  that 
Court.     See  notes  to  s.  17,  **  Acquiesce." 

Justice  is  more  likely  to  be  done. — A  sued  B  in  the  Bombay  High  Court 
for  defamation  alleged  to  be  contained  in  the  lionihay  Gazette^  a  daily  journal 
published  in  Bombay.  Neither  A  nor  B  resided  or  carried  on  business  in  Bombay, 
but  both  of  them  resided  at  Wardha  in  the  Central  Provinces.  B  applied  for  a 
stay  of  the  proceedings  and  for  the  return  of  the  plaint  to  ^,  in  order  that  if  A 
thought  proper,  he  might  present  it  to  the  Court  at  Wardha,  and  in  support  of 
his  application  he  relied  upon  the  ground  that  neither  he  nor  the  plaintiff  resided 
or  carried  on  business  in  Bombay,  as  well  as  on  the  ground  that  all  his  (B*s) 
witnesses  resided  at  Wardha.  Held  that  A  was  entitled  to  sue  in  Bombay,  as  the 
alleged  defamation  was  published  in  Bombay,  and  no  case  was  made  out  to  satisfy 
the  Court  that  *' justice  was  more  likely  to  be  done"  by  the  suit  being  instituted 
in  the  Court  at  Wardha  (>). 

Appeal. — An  order  under  this  section  staying  proceedings  is  appealable  ; 
see  s.  588  (1). 

21.  Where  the   Court,   under   section  20,  stays  pro- 
Remission  of  court-     ceedings,   and   the   plaintiff    reinstitutes 

fee  where  suit  institut-  his  suit  ill  another  Coui't,  the  plaint 
ed  in  another  Court.  shall  not  be  chargeable  with  any  court- 
fee  :  Provided  that  the  proper  fee  has  been  levied  on  the 
institution  of  the  suit,  in  the  former  Court,  and  that  the 
plaint  has  been  returned  by  such  Court. 

22.  Where  a  suit  may  be  instituted  in  more  Courts 

than  one,  and  such  Courts  are  sub- 
Co^rtrlr  which'^ll'it  ordinate  to  the  same  Appellate  Court, 
may  be  instituted  sub-  any  defendant,  after  giving  notice  in 
p^Uatc^Comt?*'"^    ^      Writing    to    the    other     parties     of    his 

intention  to  npply  to  such  Court  to 
transfer  the  suit  to  another  Court,  may  apply  accordingly  ; 
and  the  Appellate  Court,  after  hearing  the  other  parties,  if 
they  desire  to  be  heard,  shall  determine  in  which  of  the 
Courts  having  jurisdiction  the  suit  shall  proceed. 

( 3 )    Qeffert  v,  Buckchand,  13  Born*  178. 
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23.  Where  such  Courts  are  subordinate  to  different       2^-2*5 
Procedure      where     Appellate   Courts,    but   are    subordinate 

they  are  not  so  sub-  to  the  Same  High  Court,  any  defendant, 
ordinate.  ^j-^^^  giving   uotice   iu   writing    to    the 

other  parties  of  his  intention  to  apply  to  the  High  Court  to 
transfer  the  suit  to  another  Court  having  jurisdiction,  may 
apply  accordingly.  If  the  suit  is  brought  in  any  Court 
subordinate  to  a  District  Court,  the  application,  together 
with  the  objections,  (if  any ),  filed  by  the  other  parties,  shall  be 
submitted  through  the  District  Court  to  which  such  Court 
is  subordinate.  The  High  Court  may,  after  considering  the 
objections,  (if  any),  of  the  other  parties,  determine  in  which 
of  the  Courts  having  jurisdiction  the  suit  shall  proceed, 

24.  Where  such  Courts   are  subordinate  to  diiferent 
Procedure       where     ^}s^    Courts,  any    defendant  may,  after 

they  are  subordinate  to       givinSf     UOticC     iu    Writing     tO     the      Othcr 

different  High  Courts.  ^^^^j^^  ^£  j^-^  j^tention  to  apply  to  the 
High  Court  within  whose  jurisdiction  the  Court  in  which 
the  suit  is  brought  is  situate,  apply  accordingly. 

If  the  suit  is  brought  in  any  Court  subordinate  to  a 
District  Court,  the  application,  together  with  the  objection 
(if  any)  filed  by  the  other  i)arties,  shall  be  submitted  through 
the  District  Court  to  which  such  Court  is  subordinate  ;  and 
such  High  Court  shall,  after  considering  the  objections,  (i£ 
any),  of  the  other  parties,  determine  in  which  of  the  several 
Courts  having  jurisdiction  the  suit  shall  proceed. 

25.  The  High  Court  or  District  Court  may,  on  the 
^      ,     ,    .  application  of  any  of   the    parties,  after 

Transfer  of  suits.  V^.  .  *^   .  ,.^  ,'  , 

givmg  notice  to  the  parties  and  hear- 
ing such  of  them  as  desire  to  bo  heard,  or  of  its  own  motion, 
without  giving  such  notice,  withdraw  any  suit  whether  pend- 
ino:  in  a  Court  of  first  instance  or  in  a  Court  o£  Appeal 
subordinate  to  such  High  Court  or  District  Court,  as  the 
case  may  be,  and  try  the  suit  itself,  or  transfer  it  for  trial 
to  any  other  such  subordinate  Court  competent  to  try  the 
same  in  respect  of  its  nature  and  the  amount  or  value  of  its 
subject-matter. 

For  the  purposes  o£  this  section,  the  Courts  of  Additional 
and  Assistant  Judges  shall  be  deemed  to  be  subordinate  to 
the  District  Court. 
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The  Court  trying  any  suit  withdrawn  under  this  section 
from  a  Court  of  Small  Causes  shall,  for  the  purposes  of  such 
suit,  be  deemed  to  be  a  Court  of  Small  Causes. 


Jurisdiction- — An  order  for  the  transfer  of  a  suit  from  one  Court  to 
another  cannot  be  made  under  this  section  unless  the  suit  has  been  in  the  first 
instance  brought  in  a  Court  having  jurisdiction.  Such  an  order,  if  made,  is  void. 
And  even  if  the  order  of  transfer  is  made,  in  a  case  in  which  it  ought  not  to  be 
made,  by  consent  of  parties,  it  is  open  to  either  party,  notwithstanding  such 
consent,  to  contend  that  the  order  is  void.  But  if,  after  the  transfer  is  made,  the 
parties  without  objection  join  issue  and  go  to  trial  upon  the  merits^  the  order  of 
transfer  cannot  subsequently  be  impeached  (k).  See  notes  tos.  15,  "Absence  of 
JurisdicTion,"  p.  51,  ante.    The  same  rule  applies  to  appeals  (I). 


"After  giving  notice/ 

transfer  void  (m). 


-Want  of  notice  does  not  render  the  order  of 


At  what  stage  a  suit  may  be  transferred.— it  has  been  held  by  the  High 

Courts  of  Bombay,  Madras  and  Allahabad,  that  a  suit  may  be  transferred  at  any 
stage,  though  it  may  be  part-heard,  and  even  in  the  course  of  execution  pro- 
ceedings (n).  On  the  other  hand,  it  has  been  held  by  the  High  Court  of  Calcutta 
that  a  suit  rwtmnt  be  transferred  after  the  hearing  has  once  commenced,  and  that 
there  is  mo  ^pewer  to  make  an  order  of  transfer  in  execution  proceedings  (o). 
The  Calcutta  case  was  decided  before  the  present  s.  191  was  substituted  for  the 
original  by  Act  VII  of  1888.  CI.  (2)  of  that  section  clearly  shows  that  a  suit  may 
be  transferred  even  after  the  hearing  has  commenced.  Hence  the  first  point  de- 
cided by  the  Calcutta  Court  is  no  longer  law. 

Subordinate  Court. — This  section  does  not  enable  a  District  Judge  to 
t««wfer  to  a  Subordinate  Court  a  suit  pending  be/ore  himself  (p). 

Se-transfer. — Where  a  District  Judge  has  once  transferred  a  case  to  his 
own  file  from  the  file  of  a  Subordinate  Court,  he  cannot  afterwards  re-transfer 
such  case  to  that  Court  {q). 

Suit  withdrawn  from  a  Court  of  Small  Causes.— it  has  been  held  by  the 

High  Court  of  Allahabad,  that  the  expression  *'  Court  of  Small  Causes  **  in  the 
last  clause  of  this  section  includes  a  Court  vested  with  the  powers  of  a  Court  of 
Small  Causes  (r).  On  the  other  hand,  it  has  been  held  by  the  High  Courts  of 
Bombay  and  Calcutta,  that  the  said  expression  means  a  Court  of  Small  Causes 
constituted  under  the  Provincial  Small  Cause  Courts  Act,  1887,  and  that  it  docs 
not  include  a  Court  vested  with  the  powers  of  a  Court  of  Small  Causes  under 
another  Act  (s). 


(k)    Ledgard  v.  Bull,  9  All.  191, 13  I.  A.  134. 

( I)  Bam  Narain  v.  Parmeawar,  25  Cal.  39. 
(m     Sancumani  v.  Ikoran,  13  Mad.  211. 

(II)  In  Re  Balaji,  5  Bom.  680 ;  NasaarvanH  v. 

Kharsedji,  22  Bom.  778;  Muttalagiriy. 
Muttayyar,  6  Mad.  357 ;  Palanimmi  v. 
Thondama,  26  Mad.  595;  Bandhu  v. 
Lakhi,  7  All.  342, 


(0) 

(P) 
(«) 

(r) 
(«) 


Kishori  Mohun  v.  Qui  Mohamed,  15  Cal. 

177. 
Sakharam  v.  Oatigaram,  13  Bom.  654. 
Amir  v.  Frahlad,  24  AIL  304 ;  Nandan  v. 

Kemiey,iA  AW.  386. 
Maiigal  v.  Bvp  Chand,  13  All.  324. 
Bam^  Chaitdi^  v.  Oantsh.  23  Ecir.  382 

Dnlal  V.  Bam  Narain,  31  Cal.  1057. 
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69 
CHAPTER   III. 

Of  Parties  and  their  Appearances,  Applications 

AND  Acts. 

26«  All  persons  may  be  joined  as  plaintiffs  in  whom  S.  26 
Persons  who  may  be  the  right  to  any  relief  claimed  is  alleged 
joined  as  plaintiffs.  j^  exist,  whether  jointly,  severally  or 
in  the  alternative,  in  respect  of  the  same  cause  of  action. 
And  judgment  may  be  given  for  such  one  or  more  of  the 
plaintiffs  as  may  be  found  to  be  entitled  to  relief,  for  such 
relief  as  he  or  they  may  be  entitled  to,  without  any  amend- 
ment. 

But  the  defendant,  though  unsuccessful,  shall  be  en- 
titled to  his  costs  occasioned  by  so  joining  any  person  who 
is  not  found  entitled  to  relief,  unless  the  Court  in  disposing 
of  the  costs  of  the  suit  otherwise  directs. 

The  three  essentials  of  a  suit. — in  every  suit  properly  framed,  there  must 
be  (1)  a  plaintiff,  (2)  a  defendant,  and  (3)  a  cause  of  action.  The  present  chapter 
deals  with  joinder  of  parties.  The  next  chapter  dealj  with  the  frame  of  suits.  In 
framing  a  suit,  the  following  four  kinds  of  **  misjoinder  "  must  be  guarded  against : — 

(1)  Misjoinder  of  plaintiffs. — Where  there  is  more  than  one  plaintiff,  the 
provisions  of  s.  26  should  be  followed  (t).  That  section  lays  down  the  rule  as  to 
the  proper  joinder  of  plaintiffs.  Two  or  more  persons  may  be  joined  as  plaintiffs,  if 
they  are  entitled  to  the  relief  claimed  either  jointly,  severally,  or  in  the  alternative 
in  respect  of  the  same  cause  of  action.  If  they  are  not  entitled  to  the  relief 
claimed  in  any  one  of  these  three  ways,  the  result  is  a  misjoinder  of  plaintiffs. 
In  other  words,  any  deviation  from  the  rule  laid  down  in  s.  26  gives  rise  to  the 
csLse  of  misjoinder  of  plaintiffs.  The  objection  on  the  ground  of  misjoinder  of 
plaintiffs  must  be  raised  before  the  first  hearing  as  required  by  s.  34.  And  where 
such  an  obj^ection  is  raised,  and  the  Court  finds  the  objection  is  a  valid  one,  the 
Court  should  not  dismiss  the  suit  (s.  31),  but  the  plaint  may  be  amended  (s.  53) 
by  striking  out  the  name  of  any  person  who  is  wrongly  added  as  plaintiff  (s.  32), 
and  the  suit  should  be  proceeded  with  (s.  31).  In  other  words,  an  objection  for 
misjoinder  of  plaintiffs  is  not  fatal  to  the  suit  (u).  For  an  illustration  of  mis- 
joinder of  plaintiffs,  see  notes,  "Jointly,'*  below. 

(2)  Misjoinder  of  defendants.— Where  there  is  more  than  one  defendant, 
the  rule  laid  down  in  s.  28  should  be  followed.  That  section  lays  down  the  rule  as 
to  the  proper  joinder  of  defendants.  Two  or  more  persons  may  be  joined  as 
defendants  against  whom  relief  is  claimed  either  jointly,  severally,  or  in  the  alter- 
native in  respect  of  the  same  matter.  If  no  relief  is  claimed  against  them  in  any 
one  of  these  three  ways,  the  result  is  a  misjoinder  of  defendants.  In  other  words, 
any  infringment  of  the  rule  laid  down  in  s.  28  gives  rise  to  the  case  of  misjoinder 


it)    Mohima  ▼.  Atul,  24  Cal.  540.  |   (u)    Janokinath  t.  Bamrunjun,  4  Cal.  949. 
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S«  26  of  defendants.  As  in  the  case  of  plaintiffs,  so  in  the  case  of  defendants,  the 
objection  on  the  ground  of  misjoinder  should  be  raised  before  the  first  hearing 
(s.  34),  and  where  such  an  objection  is  raised,  the  plaint  may  be  amended  (s.  53) 
by  striking  out  the  name  of  the  party  wrongly  added  as  defendant  (s.  32),  and  the 
suit  will  then  be  proceeded  with  (s.  31). 

(3)  Misjoinder  of  causes  of  action.— This  kind  of  misjoinder  arises  either 
with  reference  to  plaintiffs  or  with  reference  to  defendants.  In  the  former  case, 
it  is  called  misjoinder  of  plaintiffs  and  causes  of  action  ;  in  the  latter,  misjoinder 
of  defendants  and  causes  of  action.    These  are  considered  below  :  — 

(i)    Misjoinder  of  plaintiffs  and  causes  of  action.— Where  in  a  suit  there 

are  two  or  more  plaintiff s  and  two  or  more  causes  of  act  ion  ^  the  plaintiffs  should 
be  jointly  interested  in  all  the  causes  of  action.  If  the  plaintiffs  are  not  jointly 
interested  in  all  the  causes  of  action,  the  case  is  one  of  misjoinder  of  plaintiffs  and 
causes  of  action,  S.  31,  2nd  para,  read  with  s.  26,  impliedly  forbids  such*  a  mis- 
joinder. S.  34  does  not  apply  to  this  kind  of  misjoinder  ;  the  objection  therefore 
for  misjoinder  of  plaintiffs  and  causes  of  action  may  be  raised  even  after  the  first 
hearing,  and  even  in  second  appeal  (v).  The  procedure  followed  in  the  case  of 
misjoinder  of  plaintiffs  and  causes  of  action  is  to  return  the  plaint  for  amendment 
so  as  to  make  it  only  one  plaintiff's  suit,  and  the  Court  may  then  allow  any  one  of 
the  plaintiffs  to  use  the  plaint  as  his  own  as  if  it  were  a  suit  originally  brought  by 
that  plaintiff  alone  (w).  For  cases  of  misjoinder  of  plaintiffs  and  causes  of  action, 
see  notes  to  s.  45. 

(ii)  Misjoinder  of  defendants  and  causes  of  action :  Multifarious- 
ness.— Where  in  a  suit  there  are  two  or  more  defendants  and  two  or  more  causes 
of  action^  the  suit  will  be  bad  for  misjoinder  of  defendants  and  causes  of  action,  if 
different  causes  of  action  are  joined  against  different  defendants  separately  (ss.  28 
and  45).  Such  a  misjoinder  is  technically  called  multifariousness.  The  provisions 
of  s.  34  do  not  apply  to  the  case  of  multifariousness ;  the  objection,  therefore,  for 
multifariousness  may  be  raised  even  after  the  first  hearing,  and  even  on  appeal 
(x).  As  to  the  procedure  to  be  followed  in  cases  of  multifariousness,  see  notes  to 
8.  45,  "Procedure  in  cases  of  Multifariousness." 

(4)  Misjoinder  of  claims* — This  happens  when  claims  which  cannot  be 
joined  in  one  suit  without  the  leave  of  the  Court,  are  joined  without  obtaining 
the  necessary  leave.  Section  44  points  out  what  sort  of  claims  cannot  be  joined 
together  in  one  suit  without  the  leave  of  the  Court.  Any  deviation  from  the 
rules  laid  down  in  s.  44  gives  rise  to  the  case  of  fnisjosnder  of  claims.  Section 
34  does  not  apply  to  such  a  misjoinder ;  the  objection  for  misjoinder  of  claims  may 
therefore  be  taken  even  after  the  first  hearing.  But  it  must  be  t^ken  in  the 
Court  of  first  instance,  and  it  cannot  be  taken  for  the  first  time  in  the  Court  of 
appeal  iy).  If  there  is  a  misjoinder  of  claims,  and  the  objection  is  taken  in  the 
Court  of  first  instance,  the  procedure  is  to  strike  out  such  of  the  claims  as  could 
not  be  joined  with  the  rest  without  the  leave  of  the  Court,  and  then  to  proceed 
with  the  suit  (z). 


iv)    Mohima  v.  Atul,  24  Cal.  540.  {y)    Dhotidiba  \    Ramchandra^  5  Bom.  554 ; 

(w)    Bajjo  Kxuxr  v.  DeU  Dial,  18  All.  432  435 ;  i  Maula  v.  QuUar,  16  All.  130. 

larajlal  v.  Bamdat,  26  Bora.  259,  266.  («)    Ashabai  v.  Haji  Tyeh,  6  Bom.  390. 

Muthappa  v.  Muthu,  27  Mad.  80.  ' 
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Non-joinder  of  parties. — Where  a  person  who  is  a  necessary  party  to  a 
suit  is  not  joined  as  a  party  to  the  suit,  the  case  is  one  of  non-joinder.  A  suit 
should  not  be  dismissed  on  the  ground  of  non-joinder  (a)»  The  objection 
for  non-joinder  must  be  taken  before  the  first  hearing  (s,  34 J ^  and  the  plaint  may 
be  amended  (s.  53)  by  adding  the  omitted  party  (s.  32)  either  as  plaintiff  or  as 
defendant,  bearing  in  mind  that  no  person  can  be  added  as  plaintiff,  though  he 
may  be  added  as  defendant,  without  his  consent  (6).  Thus  if  several  persons  are 
the  joint-owners  of  a  house  affected  by  a  nuisance,  they  should  all  as  a  rule  be 
joined  as  co-plaintiffs.  Similarly,  it  has  been  held  that  where  a  contract  has  been 
assigned,  both  the  assignor  and  the  assignee  must  be  parties  to  a  suit  brought 
upon  the  contract  (c).     See  notes  to  ss.  26,  28  and  32. 

Joinder  of  plaintiffs. — The  present  section  deals  with  Joinder  of  Plain- 
tiffs. Where  two  or  more  persons  are  severally  entitled  to  the  same  relief  in  respect 
of  the  same  cause  of  action,  they  may  join  as  plaintiffs  in  one  suit,  or  they  may 
bring  separate  suits.  The  section  does  not  require  that  they  should  join  as 
plaintiffs  in  one  suit.  A  Hindu  priest  raises  a  masonry  structure  upon  a  certain 
platform  round  a  sacred  tree  on  which  every  member  of  the  community  has 
individual  right  to  perform  religious  rites.  Here  each  number  of  the  community 
has  individually  a  cause  of  action,  and  any  one  member  may  therefore  sue  the 
priest  for  the  removal  of  the  structure.  But  it  is  not  necessary  that  all  the 
members  should  join  as  plaintiffs  in  one  suit.  They  may  so  join  if  they  choose, 
but  the  law  does  not  say  that  they  should  all  so  join  (d).  The  same  rule  applies 
when  two  or  more  persons  are  entitled  to  the  same  relief  in  the  alternative',  see  notes 
below,  under  the  head  "  In  the  alternative."  The  rule,  however,  is  different,  when 
two  or  more  persons  are  jointly  entitled  to  the  same  relief  in  respect  of  the  same 
cause  of  action.  In  that  case  all  persons  so  entitled  must  join  as  plaintiffs  in 
one  suit.  Thus  if  A,  B  and  C  are  joint-owners  of  a  property,  they  must  all  be 
joined  as  plaintiffs  in  a  suit  to  recover  the  property  (c).  So  in  a  suit  to  recover 
ancestral  property,  all  the  members  of  the  joint  family  should  sue  together  {/). 
Similarly  when  there  are  several  >o/n^  promisees,  they  should  all  be  joined  as 
plaintiffs  in  a  suit  on  the  contract  (^).  If  any  one  of  them  does  not  consent  to 
join  as  plaintiff,  he  may  be  joined  as  defendant  ( s.  32).  The  proper  course  is 
first  to  ask  him  to  join  as  plaintiff,  and  if  he  refuses,  to  join  him  as  defendant. 
But  the  suit  will  not  be  dismissed  merely  because  he  is  joined  as  defendant  with- 
out being  asked  whether  he  would  join  as  plaintiff  (h). 

''Jointly  ...  in  respect  of  the  same  cause  of  action."— A  Hindu  dies 

leaving  a  widow,  an  adopted  son,  and  a  separate  brother.  A  dispute  arises  between 
the  widow  and  the  adopted  son  on  the  one  hand,  and  the  brother  on  the  other, 
as  regards  certain  lands.  The  widow  and  the  adopted  son  allege  that  the  lands 
form  part  of  the  estate  of  the  deceased.  The  brother,  on  the  other  hand,  alleges 
that  the  lands  belong  to  him.  If  the  widow  does  not  dispute  the  adoption,  a  suit 
may  be  brought  by  her  and  the  adopted  son  as  co-plaintiffs  against  the  brother  to 
recover  the  property  from  him,  for  the  plaintiffs  are  jointly  interested  in  disprov- 
ing the  defendant's  title  (i).  But  what  if  the  adoption  is  not  admitted  by  the 
widow,  and  she  asks  the  Court  to  decide  the  question  of  adoption  as  between  her 
and  the  adopted  son,  and  prays  that  if  the  adoption  is  proved,  the  property  may 


S.  26 


5?> 

ib) 


Mahahala  ▼.  Kunhanna,  21  Mad.  373. 
M€ihab(Ua  ▼.  Kunhanna,  21  Mad.  373. 


(e)    Tod  ▼.  Lakhmida$,  16  Bom.  441. 

id)  Baihilal  ▼.  Bulaklal,  24  Cal.  385. 

ie)    KaJitMherri  v.  VaUoHk  3  Mad.  234 

(/)  Collector  of  Monghyr.  v.  Uurdai  Narain, 


-5Cal.425. 
(g)    Bafn»ebukv.Ramlall,SCBl.hlS. 
(h)    PyaH  v.    Kedamath,  26  Cal.  409;  Biri 

Singh  t.  Nawal,  24  All.  226. 
(t)    Fakirapa  t.  Budrapa,  16  Bom.  119 ;  Nin- 
gawa  y.  Bamappa,  28  Bom.  94. 
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S*  26  be  delivered  to  the  adopted  son,  or  that  it  may  be  delivered  to  her,  if  the  adoption 

is  not  proved  ?  In  such  a  case,  it  has  been  held  by  the  High  Court  of  Madras,  that 
a  suit  by  the  widow  and  the  adopted  son  as  co-plaintiffs  to  recover  the  property 
from  the  brother  is  defective  on  the  ground  of  misjoinder  of  plaintiffs^  for  the 
plaintiffs  having  antagonistic  claims,  it  cannot  be  said  that  they  are  jointly 
interested  in  the  same  **  cause  of  action  "  (J ). 

"In  the  alternatiye-*'— If*  in  the  case  put  above,  the  adoption  is  disputed, 
not  by  the  widow,  but  by  the  brother,  a  suit  may  be  brought  by  the  widow  and  the 
adopted  son  as  co-plaintiffs  against  the  brother,  claiming  in  the  alternative  to  re- 
cover the  property  for  the  widow,  if  the  adoption  is  not  valid,  or  for  the  adopted 
son,  if  the  adoption  is  valid  (k).  Here  there  is  no  misjoinder  of  plaintiffs,  for  the 
validity  of  the  adoption  is  not  disputed  by  a  co-plaintiff  as  it  was  in  the  preced- 
ing case,  but  it  is  disputed  by  the  defendant. 

Meaning  of  ''cause  of  action''  in  ss.  26,  31,  45  and   63.— The  term 

** cause  of  action**  in  ss.  26,  31,  45  and  53  has  been  interpreted  in  two  different 
ways,  as  meaning — 

1.  the  *' act "  complained  of,  ^/t«5the  "right"  violated  by  the  act.  This 
coincides  with  the  definition  of  "  cause  of  action  "  in  Read  v.  Brown  (I) ; 
and  Chand  Kour  v.  Partab  Singh  (m) ;  see  p.  61  ante. 

2,  the  *'  act "  complained  of,  but  not  necessarily  tlie  **  rtght "  violated  by 
the  act. 

«*.  The  first  meaning  was  adopted  by  the  High  Court  of  Bombay  in  Nusser- 

wanji  V.  Gordon  (n),  and  it  has  also  been  adopted  by  the  High  Court  of  Madras  (o), 
and  Allahabad  {p).  The  second  meaning  has  been  adopted  by  the  High  Court  of 
Calcutta  (g),  and  latterly  also  by  the  High  Courts  of  Bombay  (r)  and  Madras  (s). 

There  is  a  vast  difference  between  the  two  meanings.  According  to  the 
first  meaning,  there  are  two  elements  necessary  to  constitute  a  cause  of  action, 
namely,  (1)  the  act  complained  of,  and  <  2)  the  right  violated  by  the  act.  According 
to  the  second  meaning,  a  cause  of  action  may  consist  of  the  act  complained  of  ; 
the  right  violated  by  the  act  is  not  a  necessary  element.  The  act  complained 
of  has  reference  to  the  act  of  the  defendant.  The  right  violated  has  reference  to 
the  right  of  the  plaintiff. 

The  distinction  between  the  two  meanings  may  be  illustrated  by  a  simple 
case  (/).  A  Railway  Company  accepts  100  parcels  of  goods  from  100  different 
consignors  to  be  carried  and  delivered  to  different  consignees.  By  an  act  amount- 
ing to  negligence  on  the  part  of  the  Railway  Company,  or  its  servants,  the  truck 
in  which  the  100  parcels  were  being  carried  is,  with  its  contents,  destroyed.  Here 
each  consignor  has  a  right  to  have  his  parcel  of  goods  conveyed  and  delivered  to 
his  consignee.  This  right  has  been  violated  by  the  act  of  the  Railway  Company 
that  resulted  in  the  destruction  of  the  goods.  The  right  of  each  consignor  is  a 
distinct  right,  giving  rise  to  a  distinct  remedy  corresponding  to  the  value  of  the 
goods  consigned  by  him.  But  the  act  complained  of  is  one  and  the  same.  If 
*'  cause  of  action  "  means  only  the  act  complained  of— and  this  is  the  second  of  the 


ij)  Lingammal  \.Venkatammal,  ^IIL2A.2SQ\ 
Baij  Nath  t.  Chhowaro,  26  All.  218. 

(fc)  PinapH  v.  Pinapati,  26  Mad.  647 ;  Har- 
amoni  DasH  v.  Hari  Churn,  22  Csi  833; 
.  I^a^hma]^]^  T.  i^o^  28  Mad.  600. 

(I)     22  Q.  B.  D.  128. 

(m)  15  LA.  156. 

(n)    6  Bom.  266.  275 

(«^  BamanMja  ▼.  Devanayaka,  8  Mad.  361 ; 
Lingammal  ▼.  VenkatammaU  6  Mad.  239. 


(1>) 


(Q) 
(r) 

(») 
(t) 


Balima  Bibi  ▼.  Sheikh  Muhammad,  It 
All.  131 ;  Bahim  Bakhah  v.  Amiran  BibU 
18  All.  219 ;  Badjo  Kuar  y.  Debi  DiaU  18 
All.  432. 

Haramoni  ▼.  Hari  Chum^  22  Cal.  833,  83a. 

Fakirapa  ▼.  Rudrapa,  16  Bom.  119; 
Varafiai  ▼.  Ramdat,  26  Bom.  259,  265. 

Pinapati  ▼.  PinapaH,  26  Mad.  647.  6^. 

See  Salima  Bibi  ▼.  Sheikh  Muhmmmad, 
18  All.  131, 138. 
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two  meanings,  given  above, — there  being  one  and  the  same  act  of  negligence,  the  S9« 

*•  cause  of  action  "  of  all  the  100  consignors  is  the  •'  same  "  within  the   meaning  of  26-27 

s.  26,  and  they  may  all  join  in  suing  the  Railway  Company  in  one  suit.  But  if 
••cause  of  action"  means  not  only  the  act  complained  of,  hut  also  ^^  the  right ''^ 
violated  by  the  ac^— and  this  t\i^  first  of  the  two  meanings  given  above — ,  each 
consignor  having  a  distinct  and  separate  right,  the  *'cause  of  action"  of  each  con- 
signor is  also  distinct  and  separate.  In  fact,  according  to  this  meaning,  there  are 
as  many  causes  of  action  as  there  are  consignors,  and  each  consignor  must  there- 
fore bring  a  separate  suit.  If  any  two  or  more  of  the  consignors  join  together 
and  bring  one  suit,  the  suit  will  be  bad  for  misjoinder  of  plaintiffs  and  causes  of 
action.  Sees.  31,  para  2,  and  notes  to  s.  45,  under  the  head  "Misjoinder  of 
plaintiffs  and  causes  of  action." 

What  is  the  cause  that  has  led  to  the  two  different  interpretations  of  the 
expression  •'  cause  of  action  ?"  That  cause  is  to  be  sought  in  the  words  '*  in  the 
alternative "  that  occur  in  the  present  section.  The  section  provides  infer  a/ta 
that  "  all  persons  may  be  joined  as  plaintiffs  in  whom  the  right  to  any  relief  is 
alleged  to  exist  in  the  alternative  in  respect  of  the  same  cause  of  action."  If  the 
term  *'  cause  of  action  "  means  not  only  the  act  complained  of,  but  also  the  right 
violated  by  the  act,  it  is  difficult  to  imagine  a  case  in  which  two  plaintiffs  can  claim 
the  same  relief  ''  in  the  alternative  ''  in  respect  of  the  same  cause  of  action.  From 
the  very  fact  of  their  claiming  the  same  relief  "in  the  alternative,"  the  facts 
which  constitute  their  right  to  it,  as  alleged  by  them,  must  be  not  only  different ^ 
but  also  conflicting  and  mutually  exclusive.  For  when  two  plaintiffs  claim  a 
relief  "  in  the  alternative,"  it  comes  to  this,  that  they  ask  for  a  decree  in  favor  of 
one  of  them,  if  certain  allegations  are  proved,  or  in  the  alternative,  in  favor  of 
the  other,  if  other  allegations  are  proved.  The  only  way,  therefore,  of  giving  ' 
effect  to  the  words  "  in  the  alternative  "  is  to  construe  the  expression  "  cause  of 
action  "  as  meaning  the  act  complained,  but  not  necessarily  the  "  right "  violated 
by  the  act.  This  was  the  reasoning  adopted  by  the  High  Court  of  Calcutta  in 
Haramoni  v.  Hari  Churn  (u).  But  though  the  difficulty  caused  by  the  words  "  in 
the  alternative "  cannot  be  overcome  otherwise  than  by  giving  the  expression 
^'  cause  of  action  "  the  second  of  the  two  meanings  stated  above,  it  must  be  admit- 
ted that  that  is  not  the  recognized  meaning  of  that  expression.  This  difficulty, 
however,  may  be  easily  got  over,  as  it  has  been  in  England,  by  substituting  the 
words  **  same  transaction  "  for  the  words  "  same  cause  of  action  '*  in  this  section. 

It  is  worth  noting  that  the  expression  used  in  s.  28  which  relates  to  joinder 
of  defendants  is  *'  same  matter, ^^  It  is  not  clear  whether  the  term  *♦  matter"  is 
more  comprehensive  than  "cause  of  action,"  or  whether  it  is  co-extensive 
with' that  expression  (v).  In  one  of  the  last  mentioned  cases,  the  Allahabad  High 
Court  observed  :  '*  Whether  the  use  of  the  two  expressions  *  cause  of  action  '  and 
*■  matter  '  was  intended  to  convey  any  very  important  distinction  or  difference,  is 
not  particularly  clear,  though  there  is  no  doubt  force  in  the  argument  that 
coming  so  near  to  one  another  in  the  Act,  they  can  scarcely  be  construed  as 
bearing  precisely  the  same  meaning." 

27.     Where  a  suit  has  been  instituted  in  the  name   of 
Court  may  substitute     tl^e  tv rang  persoH  as  plaintiff,    or   where 
or  add  plaintiff,  for  or     it  is   doubtful   whether  it  has  been  in- 
to plaintiff  suing.  gtituted  in  the  name  of  the  right  plaintiff, 


(t<)    22  GaL  833.  S39^2.  |  168.  and  Muthappa  t.  Muthu  Palani,  27 

<a)   Bee  Naraingh  Das  ^.  Mangah  S  All,  la,     |  M<id.  80.83. 
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S-  27  lY^Q  Court  may,  at  any  stage  o£  the  suit,  if  satisfied  that 
the  suit  has  been  so  commenced  through  a  bdnajide  mistake, 
and  that  it  is  necessary  for  the  determination  of  the  real 
matter  in  dispute  so  to  do,  order  any  other  person  or  persons 
with  his  or  their  consent  to  be  substituted  or  added  as 
plaintiff  or  plaintiffs  upon  such  terms  as  the  Court  thinks 
just. 

The  words  *'  at  any  stage  of  the  suit  "  and  "with  his  or  their  consent  '* 
were  added  by  Act  VII  of  1888,  section  8. 

Scope  of  the  section* — ^The  present  section  contemplates  cases  in  which 
a  suit  is  brought  by  a  plaintiff,  and  he  subsequently  finds  out  that  he  cannot  get 
the  full  reilef  he  seeks  without  joining  some  other  person  as  co  plaintiff  ftc^^  or 
where  it  is  found  that  some  other  person,  and  not  the  original  pWntifF,  is  entitled 
to  the  relief  claimed.  In  the  former  case,  the  application  (which  must  be  made 
by  the  original  plaintiff)  will  be  for  adding^  and  in  the  latter,  for  substituting,  that 
other  person  as  plaintiff.  Bqt  the  Court  must  be  satisfied  before  the  application 
is  granted  that  the  amendment  has  become  necessary  through  a  bond  fide 
mistake,  whether  of  law  or  of  fact,  on  the  part  of  the  original  plaintiff  (x). 

Cases  in  which  amendment  was  allowed:— (i)-  The  Official  Assignee 
of  Madras  constitutes  A,B,,  Official  Assignee  of  Bombay,  his  attorney  to  in- 
stitute a  suit  on  his  behalf  in  Bombay.  ^.B.,  instead  of  suing  as  "  constituted 
attorney  of  the  Official  Assignee  of  Madras,'*  sues  by  mistake  as  "Official  As- 
signee of  Bombay."  The  plaint  may  be  amended  under  this  section  by  substitut- 
ing the  former  description  for  the  latter :  Sardarmal  v.  Aranvayal^  21  Bom.  205. 

(2).  A  Hindu  appoints  A  guardian  of  the  property  of  his  minor  son  under 
his  will.  There  is  no  executor  appointed  under  his  will.  A,  believing  that  his 
appointment  as  guardian  has  the  effect  of  constituting  him  executor  of  the  will 
by  implication,  sues  B  to  recover  certain  property  belonging  to  the  estate  of  the 
deceased.  The  Court  finds  that  A  is  not  executor  by  implication.  The  plaint 
may  be  amended  by  substituting  the  son  as  plaintiff :  Seshamma  v.  Chennappa^ 
20  Mad.  467.     [In  this  case  the  amendment  was  allowed  in  second  appeal.] 

(3)  A  sues  B  for  work  done  under  a  contract.  B  contends  that  the  con- 
tract has  been  assigned  by  A  to  C,  and  A  therefore  has  no  right  to  sue.  A  says 
that  the  assignment  is  not  an  absolute  one,  but  by  way  of  charge  only,  and  that 
he  has  therefore  a  right  to  sue.  It  is  found  that  the  assignment  to  C  is  an  abso- 
lute one,  and  that  there  was  a  bond  fide  mistake  on  the  part  of  A  in  believing  that 
the  assignment  was  by  way  of  charge  only.  The  plaint  may  be  amended  by 
substituting  C  as  plaintiff:  Hughes  v.  Pump  House  Hotel  Co.,  2  K.  B.  (1902) 
485,  C.  A. 

In  the  last  mentioned  case,  B  objected  to  the  amendment  on  the  ground^ 
that  it  having  been  found  that  the  assignment  was  an  absolute  one,  A  had  no 
cause  of-  action  at  the  time  the  action  was  brought,  but  the  objection  was  over- 
ruled. Cozens,  L.  J.,  said :  *'  It  is  said  that  the  Rule  does  not  apply  when  it  is 
shown  that  the  plaintiff  has  no  right  of.  action,  but  there  are  abundant  authori- 
ties to  the  contrary  effect."  The  cases  cited  in  the  judgment  clearly  show  that 
the  plaint  would  have  been  allowed  to  be  amended,  if  that  was  the  application. 


(w)   Ayscough  Y,  Bullar,  Al  CD.  SM.  \    (x)    Ma8<my  HarWa,  11  CD.  97. 
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by  adding  C  as  plaintiff.     This  interpretation  of  Order  XVI,  Rule  2,  which  corres-  Si*, 

ponds  in  wording  with  the  present  section,  would  seem  to  be  opposed  to  the  view  27-28 

taken  of  the  section  by  the  High  Court  of  Bombay.  It  would  seem  that  the 
Bombay  Court  would  not  allow  an  amendment,  if  the  original  plaintiff  had  no 
right  of  action  at  the  time  the  suit  was  brought  {y).  But  this  view,  it  is  submit- 
ted, is  not  correct,  and  one  of  the  cases  (z)  cited  by  that  Court  in  support  of  its 
view  affirms  the  contrary. 

Gase  in  which  amendment  was  not  allowed. — it  would  seem  that  no 

amendment  should  be  allowed  under  this  section,  if  the  rights  in  dispute  between 
the  new  plaintiff  and  the  defendant  would  not  be  the  same  as  those  in 
dispute  between  the  original  plaintiff  and  the  defendant.  A  suit  is  brought  by 
an  importer  of  "  Roskopf  Patent "  watches  for  infringement  of  trade-mark, 
alleging  that  he  has  got  the  exclusive  right  to  use  the  trade-mark  in  India.  The 
trade-mark  belongs  to  the  manufacturer,  and  not  to  the  importer.  The  importer 
is  subsequently  aiiKtsed  that  he  cannot  sue  on  the  manufacturer's  trade-niark, 
and  applies  that  the  manufacturer  may  be  either  added  or  substituted  as  plaintiff. 
If  the  manufacturer  is  made  a  party,  his  claim  will  raise  questions  as  to  how  far 
he  is  entitled  to  the  trade-mark  in  the  country  of  its  origin^  and  consequently  in 
India.  That  would  be  a  case  wholly  different  from  that  of  the  importer.  Could 
the  manufacturer  be  made  a  party  under  these  circumstances  ?  The  question 
arose  in  a  Bombay  case  (a)  where  Batty,  J.,  said  that  the  point  was  on  which 
there  seemed  to  be  considerable  room  for  doubt.  Eventually  the  application  was 
refused  on  the  ground  that  it  was  made  too  late. 

Limitation. — Section  22  of  the  Indian  Limitation  Act  XV  of  1877  provides 
that  when  after  the  institution  of  a  suit,  a  party  is  substituted  or  added  as  a 
plaintiff  or  defendant,  the  date  of  substitution  or  addition  is  to  be  deemed  as 
regards  that  party  as  the  date  of  institution.  It  has  been  held  that  this  provi- 
sion of  the  law  relates  only  to  the  addition  of  parties  under  section  32  post,  and 
not  under  the  present  section.  The  result  is  that  a  party  may  be  substituted  or 
added  under  the  present  section  even  after  the  period  of  limitation.  Thus,  where 
an  agent  sued  in  his  own  name,  and  subsequently,  at  a  time  when  a  new- 
suit  would  have  been  barred  by  limitation,  his  principals  were  substituted  a& 
plaintiffs,  it  was  held  that  the  suit  being  the  same,  the  change  of  parties  did  not 
affect  the  question  of  limitation  (^6). 

28.  All  persons  may  be  joined  as  defendants  against 
Persons  who  may  be  whom  the  right  to  any  relief  is  alleged 
joined  as  defendants.  to  exist,  whether  jointly,  severally  or  in 
the  alternative,  in  respect  of  the  same  n^atter.  And 
judgment  may  be  given  against  such  one  or  more  of  the  de- 
fendants as  may  be  found  to  be  liable,  according  to  their 
respective  liabilities,  without  any  amendment. 

This  section  deals  with  Joinder  of  Defendants.  Read  notes,  "  Misjoinder 
of  defendants  **  at  p.  69  ante. 


(y)    Bhanu^.  Ka$hinath,20 Bom,  5SI ;  Sayad.   I  v.iryJa»id,3J.  L.R„708.l8a8inmMca8e8. 

^6dia  ▼.  Ch»iom„aO  Bom,  677.  (a)    Hein*(;er  v.  Z>ro«,  25  Bom  4S5,  46M6, 

iz)    Clitt»id«r  v.  Ooooot,  6  Cal.  370.373  ;Car»u;eH   |   (b)    Bovji  v.  Afa/iod^w,  22  Bom,  672. 
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S.   28  ''  All  persons.'* — A  ship  is  a  "  person  "  within  the  meaning  of  this  section, 

so  that  a  suit  may  be  instituted  against  a  ship  as  a  defendant  (c).  The  secretary- 
of  a  club  could  not,  unless  he  has  specially  accepted  a  personal  liability,  be  sued 
Personally  on  a  contract  entered  into  on  behalf  of  the  members  of  the  club,  nor 
could  the  members  of  a  club  collectively  be  sued  through  their  secretary'  (d). 

"  Jointly  "—(1)  B  and  C  simultaneously  assault  A  in  pursuance  of  a 
conspiracy.  A  may  sue  ^  and  C  in  one  suit  for  damages :  Varajlal  v.  Ramdaf,  26 
Bom.  259,  264. 

(2)  A  obtains  a  lease  of  certain  lands  from  B  (landlord),  and  enters 
into  possession  of  the  lands.  ^  then  lets  the  land  in  separate  portions  to  C,  Z> 
and  E.  J?,  C,  D  and  E  forcibly  dispossess  A  of  the  land.  A  may  sue  B^  C^  D 
and  E  in  one  suit  for  ejectment.  The  plaintiff  being  entitled  to  claim  possession 
of  the  land  as  a  whole y  the  mere  fact  that  C,  D  and  E  hold  specific  and  distinct 
portions  of  the  land  under  different  demises  from  B,  does  not  make  the  suit  bad 
for  misjoinder  of  defendants  :  Nundo  v.  Banomali^  29  Gal.  871  ;  Raghunath  v. 
Sarosh,  23  Bom.  266. 

Joint  wrong-doers. — Joint  tort-feasors  may  be  sued  jointly  or  severally. 
Thus,  where  more  than  one  person  is  concerned  in  the  commission  of  a  wrong, 
the  person  wronged  has  his  remedy  against  all  or  any  one  or  more  of  them  at 
his  option.  But  if  a  plaintifF  elects  to  sue  only  one  of  several  joint  tort-feasors, 
he  cannot  afterwards  bring  a  suit  against  the  rest  even  though  the  judgment 
may  remain  unsatisfied  (e). 

"In  the  alternative.*' — (l)^  executes  a  lease  of  his  land  to  B  for  a 
period  of  two  years.  At  the  end  of  the  first  year,  he  sells  the  land  to  C.  C 
demands  rent  for  the  second  year  from  B,  B  says  that  he  paid  the  whole  rent 
for  the  two  years  to  A  in  advance.  C  may  sue  A  and  B  for  rent,  praying  for  a 
decree  against  .4,  if  it  be  found  that  B  had  paid  the  rent  to  A  as  alleged,  or  in 
the  alternative,  against  B^  if  it  be  found  that  the  rent  was  not  paid  by  ^  to  i4  .- 
Madan  Mohun  v.  Holloway,  12  Gal.  555. 

(2)  A  purchases  certain  lands  from  i?,  and  enters  into  possession.  Subse- 
quently he  is  dispossessed  by  C  who  claims  to  be  the  owner  of  the  lands.  A  may- 
sue  B  and  6%  praying  for  a  decree  against  B  for  a  refund  of  the  purchase-money 
if  C  is  found  to  be  the  owner,  or  a  decree  in  the  alternative  against  C  for 
possession  if  C  is  found  not  to  be  the  owner;  Seraful  Hug  v.  Abdul  Rahaman, 
29  Gal.  257. 

(3)  Ay  alleging  that  his  agent  B  lent  Rs  1,000  to  T,  and  that  C  had  denied 
receipt  of  the  money  from  By  sues  B  and  ('  praying  for  a  decree  against  B^  if 
it  is  found  that  the  amount  was  not  paid  to  C,  or  in  the  alternative  against  C 
if  it  is  found  that  no  amount  was  paid  to  him.  The  suit  is  properly  framed,  for 
the  *•  matter"  in  respect  of  which  the  relief  is  claimed  is  the  same;  Meyappa  v. 
Periannan,  29  Mad.  50;  Arnnabhella  v.  Venkatasami,  7  Mad.  123. 

"Relier* — Where  there  is  one  "relief"  claimed  against  a»e  set  of  defend- 
ants, and  another  relief  against  another  set  of  defendants,  the  suit  is  bad  for 
misjoinder  of  defendants.  But  if  either  of  the  two  reliefs  is  auxiliary  to  the  other, 
the  suit  will  not  be  bad  for  misjoinder.  A  and  B  are  co-sharers  of  certain 
lands  in  the  occupation  of  C  and  B.     A   is  entitled  to  two-thirds  of  the  lands. 


<o)    The  Bombay-Pemia  Steam  Company  y, 

Shephard,  12  Bom.  237. 
id)    North  W,  P.  CUib  ▼.  SaduUdh,  20  AU.  497. 


(c)    BriMmead  v.  Harriaony  L.  R.  7C.  P.  551; 
Bahmubhoy  t.  Turner^  14  Bom.  416. 


Digitized  by 


Google 


JOIKDER   OF   DEFENDANTS. 


77 


and  B  to  one-third.  A  sues  B^  C^  and  Z>  to  eject  C  Sind  D  from  his  share  of 
the  land,  and  prays  that  if  necessary  the  land  may  be  Partitioned  between  him 
and  B,  The  suit  is  not  bad  for  misjoinder,  for  though  the  relief  claimed  against 
^'and  D  is  for  possession,  and  that  claimed  against  B  is  for  partition,  the  latter 
relief  is  auxiliary  or  subordinate  to  the  main  relief  for  possession  (/). 

"Same  matter."— See  p.  73,  line  36. 


S8. 
2g2» 


The  plaintiff  ma)',  at  his  option,  join  as  parties  to 
Joinder  of  parties  H-  the  Same  suit  all  OF  any  o£  the  persons 
able  on  same  contract,  severally,  or  jointly  and  severally,  liable 
on  any  one  contract,  including  parties  to  bills  of  exchange, 
hundis  and  promissory  notes. 

Several  liability  on    a    contract* — This   section  is  confined  to  suits 

on  contracts  and  negotiable  instruments.  The  liability  on  a  contract  or  on  a 
negotiable  instrument  may  be  either  (1)  several,  or  (2)  joint  and  several,  or  (3) 
joint.  A  and  B  execute  a  bond  in  favor  of  C  for  payment  of  Rs.  5,000.  If 
the  nature  of  the  liability  is  not  specified,  A  and  B  sure  severally  liable  on  the 
contract.  C  may  therefore  bring  one  suit  against  A  and  B,  or  he  may  bring 
a  separate  suit  against  A ,  and  a  separate  suit  against  B.  The  separate  suits 
against  A  and  B  respectively   may  be  brought  one  after  the  other      But  it  is  clear 

rif  the  suit  is  brought  against  A ,  and  a  decree  is  obtained  against  him,  and 
decree  is  satisfied,  C  cannot  subsequently  sue  B  on  the  bond.  The  pointy 
however,  to  be  noted  is  that  if  C  sues  only  one  of  the  two  promissors,  and 
obtains  a  decree  against  him,  and  if  the  decree  remains  unsatisfied,  he  (C)  is  not 
precluded  from  suing  the  other  promissor. 

Joint  and  several  liability  on  a  contract. — ^The  legal  consequences 
of  a  joint  and  several  liability  on  a  contract  are  the  same  as  those  of  a  several 
liability.  Thus  if  A  and  B  pass  a  bond  to  C  for  Rs.  5,000,  and  the  bond  provides 
that  A  and  B  should  jointly  and  severally  pay  the  amount  to  C,  C  may  sue  A  and 
B  jointly,  or  he  may  sue  them  separately,  as  in  the  case  where  the  liability  is 
several. 

Joint  liability  on  a  contract — The  present  section  does  not  provide  for 
the  case  of  joint  liability  arising  on  a  contract  or  negotiable  instrument.  A 
partnership  firm  consisting  of  two  persons  A  and  B,  purchases  from  C  goods, 
worth  Rs.  5,000.  The  liability  of  partners  is  joints  and  A  and  B  are  therefore 
jointly  liable  to  pay  the  price  to  C.  C  must  therefore  sue  A  and  B  jointly.  But 
if  he  sues  A  alone,  and  a  decree  is  passed  against  J,  he  cannot,  according  to  English 
law,  afterwards  sue  B,  though  the  decree  against  A  may  remain  unsatisfied.  The 
reason  is  that  there  is  in  the  case  of  a  joint  contract  a  single  cause  of  action 
which  can  only  be  once  sued  on  (g).  The  same  view  has  been  taken  by  the  High 
Courts  of  Calcutta  (A),  Madras  (t)*  and  Bombay  (/).  On  the  other  hand,  it  has  been 
held  by  the  High  Court  of  Allahabad,  that  the  effect  of  s.  43  of  the  Indian  Contract 
Act,  1872,  is  to  make  all  joint  contrsiCts  joint  and  several.  Therefore,  where  C 
obtained  a  judgment  against  A  upon  a  joint  bond  executed  by  A  and  i?,  and  the 


(/)    SH  BaSa  v.  PraiHpati,  29  Mad.  29. 

Ig)    Kendall  v.  Hamilton,  4  App.  Cal.   504 ; 

King  r.  Hoare,  13  M.  &  W.  484, 67  B.  K, 

694. 
(h)    HemendroY.  Ba jendro  lull,  ZCeA.  355. 


(i)     Ourusami  v.  Sixmurti,  5  Mad.  37. 

0)     Lulemidas  v.  Purshotam,  6  Bom.    700  ; 

Lakshmiakankar  Y.  VUhnuram,  24  Bom. 

77  ;  Dick  v.  Dhunji,  25  Bom,  378. 
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judgment  remaining  unsatisfied,  sued  B  for  the  same  money,  it  was  held  hy  that 
Court  that  the  suit  against  B  was  not  barred  {k), 

*' Parties  to  bills  of  exchange*" — ^  draws  a  bill  of  exchange  upon  B, 
payable  to  C  or  order.  The  bill  is  accepted  by  B,  C  then  endorses  the  bill  to  i>, 
D  endorses  it  to  E,  and  Eto  F,  If  the  bill,  while  in  the  hands  of  F  is  dishonoured,  F 
may  at  his  option  sue  A  (the  drawer),  or  B  (the  acceptor),  or  C  (the  endorser), 
or  n  (the  endorser),  or  A'  (the  endorser  ),  or  1* may  bring  one  action  against  all  or 
any  of  them  (/). 

30.  Where  there  are  numerous  parties  havinor  the 
One  party  may  sue  s^me  interest  in  one  suit,  one  or  more  of 
or  defend  on  behalf  of  such  parties  may,  with  the  permission  of 
m  same  m  eres  .  ^j^^  Court,  sue  or  be  sued,  or  may  defend, 
in  such  suit,  on  behalf  of  all  parties  so  interested.  But  the 
Court  shall  in  such  case  give,  at  the  plaintifiE's  expense, 
notice  of  the  institution  of  the  suit  to  all  such  parties  either 
by  personal  service  or  (if  from  the  number  of  parties  or  any 
other  cause  such  service  is  not  reasonably  practicable)  by 
public  advertisement,  as  the  Court  in  each  case  may  direct. 

Object  of  the  section'— Convenience  requires  that  in  suits  where  there  is 
a  community  of  interest  amongst  a  large  number  of  persons,  a  few  should  be 
allowed  to  represent  the  whole  (m),  so  that  trouble  and  expense  may  be  saved  («). 
This  section  is  an  exception  to  the  general  rule  that  all  persons  interested  ought 
to  be  made  parties  to  the  suit  (o). 

Application  of  the  section-— The  provisions  of  this  section  apply  only  if 
(1)  the  parties  Are  numerous^  (2)  and  have  the  same  interest,  and  (i3)  the  necessary 
permission  is  obtained  and  notice  given. 

"  Numerous  parties.  "—When  the  number  of  defendants  was  thirty,  it  was 
held  to  be  numerous  (p).  The  expression  "  numerous  parties  "  does  not  mean  any 
indefinite  number  of  parties.  The  parties,  however  numerous,  must  be  capable 
of  being  ascertained  (q),  otherwise  the  section  will  not  apply.  Thus  a  suit 
proposed  to  be  brought  on  behalf  of  the  general  public  is  not  a  suit  on  behalf  of 
"  numerous  parties "  within  the  meaning  of  this  section,  for  the  parties  are  not 
capable  of  being  ascertained  (r). 

*' Same  interest.  "- It  is  essential  that  the  parties  should  have  the  same 
interest  in  the  suit.  Thus  where  there  are  numerous  legatees  under  a  will,  any 
one  legatee  may  sue  the  executors  on  behalf  of  himself  and  the  other  legatees  for  a 
discovery  of  the  estate  of  the  deceased  come  into  their  hands,  as  they  have  all 
the  same  interest  in  having  the  will  proved  (5).  Similarly,  when  a  deceased 
person  is  indebted  to  numerous  creditors,  any  one  creditor  may  sue  on  behalf  of 
himself  and  the  other  creditors,  as  they  all  have  the  same  interest  in  making  out 
the  estate  of  the  deceased  as  large  as  possible  (t). 


(fc)    Muhammad  v.  Radhe  i?aw,  22  All.  307. 

<f)     Pestonjee  v.  Mirza,  3  Cal.  541. 

(m)  Srikhautiy.  Indupuram,  3  Mad.    H.  C. 

226. 
<w)    Hiralal  v.  Bhairon^  5  All.  602  ;  Srinivasa 

V.  Raghava^  23  Mad.  28. 
<o)    Chudasama  v.  Partapsang,  28  Bom.  214. 


(p)    Andrews  v.  Salmorij  W.  N.y  (88)  102. 

(q)    Sajedur  y.  Baidyanathy  20  Cal.  397. 

(r)    Adamson  v.  Artimugam,  9  Mad.  463. 

(8)     Geereeballa  v.  Chunder  Kunt,  U  Cal.  213. 

(t)     The     Oriental    Bank    Corporation      v, 

Oobind,  9  Cal.    604;    Ebrahimbhai    v. 

Fulbai,  26  Bom.  577. 
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A  suit  to  set  aside  a  deed  of  trust  on  the  ground  that  it  is  in  fraud  of  credi- 
tors may  be  brought  by  any  one  creditor  on  behalf  of  himself  and  other  creditors 
of  the  settlor;  but  any  one  creditor  cannot  sue  alone  (u).  On  the  same 
principle  of  the  community  of  interest,  any  one  rayat  of  9  village  may  sue 
the  proprietor  of  the  village  for  himself  and  the  other  rayats  for  a  declaration  as 
against  the  proprietor  of  their  general  rights  (v).  Likewise,  any  one  tax-payer 
may  bring  a  suit  against  a  Municipality  on  behalf  of  himself  and  other  tax-payers 
to  restrain  the  Municipality  from  misapplying  its  funds  (w). 


S.30 


Different  Interest* — Where,  however,  the  parties  have  not  the  same 
interest,  they  must  all  be  on  the  record  ;  thus  it  is  a  recognized  principle  that  in 
a  partition  suit,  all  co-parcners  must  be  brought  before  the  Court  (x).  Similarly, 
in  a  suit  for  contribution  brought  by  a  promissor,  all  the  promissors  bound  to  con- 
tribute must  be  brought  before  the  Court  {y). 

Where  the  plaintiff  represents  an  association  or  gronp  of  persons.— 

Where  the  plaintiff  fills  a  representative  character,  the  provisions  of  this  section 
may  be  availed  of.  Thus  the  secretary  of  an  association  cannot  sue  alone  in 
respect  of  a  matter  in  which  the  association  is  interested,  though  he  may  be 
authorised  so  to  do  by  a  resolution  of  the  members  of  the  association.  The  suit 
must  be  brought  by  all  the  members  of  the  association,  or  by  the  secretary  on 
his  own  behalf  attd  on  behalf  of  the  other  members  under  this  section  («).  So, 
if  the  treasurer  of  an  association  misappropriates  the  funds  of  the  association,  no 
one  member  can  sue  alone  to  recover  the  amount  misappropriated,  though  he 
may  be  authorised  so  to  do  by  a  resolution  of  the  association.  The  suit  must  be 
brought  by  all  the  members,  or  by  any  one  member  on  his  own  behalf  and  on 
behalf  of  the  other  members  («). 

At  what  stage  of  the  suit  leave  should  be  obtained.— it  has  been 

held  by  the  High  Court  of  Calcutta,  that  the  leave  to  sue  under  this  section  must 
be  obtained  before  the  institution  of  the  suit.  If  the  leave  is  not  obtained  before 
the  institution  of  the  suit,  the  suit  will,  according  to  the  decision  of  that  Court, 
be  dismissed  (b).  On  the  other  hand,  it  has  been  held  by  the  other  High  Courts, 
that  leave  may  be  granted  even  after  the  institution  of  the  suit  (c). 

Whether  the  leave  should  be  express  ?— it  has  been  held  by  the  High 

Court  of  Calcutta  that  the  leave  to  sue  need  not  be  express,  and  that  it  is  enough  if 
it  can  be  gathered  from  the  proceedings  (d).  On  the  other  hand,  we  have  a 
dictum  of  Stuart,  C.  J.,  in  the  Allahabad  case  of  Hiralal  v.  Bhiron  (c),  that  the 
leave  to  sue  should  be  express. 

Leave  must  be  granted  to  definitely  named  persons. -Where  this 

was  not  done,  the  suit  was  dismissed  by  the  High  Court  of  Calcutta  (/;.  The 
other  Courts  would  probably  allow  the  plaint  to  be  amended  in  such  a  case. 


<M)    Burjorji   v.  Dhunbai,  16  Bom.  1;  ManU 

ckavelu  v.  Arbuthnot,  4  Mad.  404. 
(v)    Ahmedbhoy  v.  Balkrishna,  19  Bom.  391. 
(u?)     Vaman  v.  Municipality    of    Sholapur, 
22  Bom.  646. 
Kalikanta  v.  Qouri,  17  Cal,  906 ;  Sadu  v. 

Barn,  16  Bom.  608. 
Urn  HuBain  v.  Bamdai,  12  All.  110. 
Muhammadan  Association   y.  Bakahi,  6 
AU.  284. 


{a)    Mahomed  v.  Httsen,  22  Bom.  729. 

{b)    Oriental  Bank  v.  Gobind^  9  Cal.  604. 

(c)    Fernandez  v.    Bodrigiies^  21  Bom.    784; 

Srinivasa    v.   Baghava^     21  Mad.    28; 

Chennu  v.    Krishnan,     25    Mad.    399'. 

Baldeo  v.  Bir  Qir,  22  All.    269. 
id)    Bhunput  v.  Paresh,  21  Cal.  180;  Kalu  v. 

Janmean^  29  Cal.  100. 
(c)    5  All.  603. 
{J)    Kali  Kanta  v.  aourt  Prosad,  17  Cal.  906. 
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Ss.  *'  Mfty  by  sued*" — This  section  applies  not  only  to  the  case  of  numerous 

£0-31  plaintiffs    having  the    same  interest,    but     also     to     the     case     of     numerous 

defendants    having    the    same    interest.    Thus,    where    the    inhabitants   of    a 

village  assert  a  right-of-way  Over  land  belonging  to  the  plaintifF,  the    plaintiff 

may  sue  any  one  inhabitant  for  himself  and  the  rest(^). 

"May  defend*"— When  there  are  numerous  defendants  having  the  same 
interest,  any  one  of  them  *'  may  be  sued  "  on  his  behalf  and  on  behalf  of  others. 
But  where  this  is  not  done,  and  all  the  defendants  are  on  the  record,  any  one 
defendant  "may  defend"  the  suit  on  behalf  of  himself  and  the  rest  with 
the  permisson  of  the  Court. 

By  whom  permission  should  be  applied  for.— ((>  Where  a  plaintifF  in- 
tends to  sue  on  behalf  of  himself  and  others,  it  is  the  plaintiff  that  should  apply 
for  the  permission.  (2)  Similarly,  where  a  plaintiff  intends  to  sue  one  defendant 
for  himself  and  other  defendants,  it  is  the  plaintiff  that  should  apply  for  the 
permission.  (3)  Where  numerous  defendants  having  the  same  interest  are 
all  sued  and  are  all  on  the  record,  and  any  one  defendant  is  appoiated  by  another 
defendant  to  defend  the  suit  for  himself  and  for  them,  it  is  that  defendant  that  has 
to  apply  for  the  permission. 

Notice  and  object  of  it* — Where  a  person  sues,  or  is  sued,  or  defends 
a  suit,  on  behalf  of  himself  and  others,  any  decree  that  is  passed  in  the  suit  will  be 
binding  upon  them  all  (s.  13,  Explanation  V),  unless  it  has  been  obtained  by  fraud 
or  collusion  (Evidence  Act,  1872,  s.  44).  It  is,  therefore,  necessary  that  notice 
of  the  suit  should  be  given  to  all  the  parties  who  would  be  bound  by  the  decree, 
for  otherwise  many  a  person  might  be  concluded  by  a  suit  of  which  he  never  may 
have  heard.  It  is,  however,  open  to  any  one  of  the  parties,  whose  name  does  not 
stand  on  the  record  and  who  would  be  bound  by  the  decree  under  the  provisions 
of  this  section  and  sec.  13,  to  apply  to  the  Court  under  s.  32  to  have  his  name  put 
on  the  record. 

The  title  of  the  suit  in  such  cases  runs  as  follows : — 

A  B  on  behalf  of  himself  and  all  other  the  |  n/^v  *:^ 
creditors  of  XY  ^  Platnttf. 

vs,  , 

C  D        ...  [  Defendant. 

See  notes  to  s.  539,  post. 

31.  Ko  suit  shall   be  defeated  by  reason  of  the  mis- 

Suit  not  to  fail  by     joinder  of  parties,  and  the  Court    may 

reason  of  misjoinder.       \^  every  suit  deal   with   the   matter  in 

controversy  so  far  as  regards  the  rights  and  interests  of 

the  parties  actually  before  it. 

Nothing  in  this  section  shall  be  deemed  to  enable  plain- 
tiffs to  join  in  respect  of  distinct  causes  of  action. 

'*  Misjoinder  of  PartieS'" — This  may  either  be  a  misjoinder  of  plaintiffs 
or  a  misjoinder  of  defendants.  Such  a  misjoinder  is  not  fatal  to  the  suit  (/i).  In 
such  cases  the  name  of  the  plaintiff,  or  of  the  defendant,  who  is  improperly  joined, 
may  be  struck  out  under  s.  32,  and  the  suit  will  then  be  proceeded  with  (i).  See 
notes,  '*  Misjoinder  of  Plaintiffs"  and  -'Misjoinder  of  Defendants,"  at  p.  69  antf, 

(a)    Chuni  v.  Ramkiahen,  15  Cal,  4S0.  I   (i)    Itam  Narayen  v.  Annoda^  14  Cal.  435. 

(Jt)    Javokinath  v.  Ramrtinjun,  4  Cal.  94P.  | 


Digitized  by 


Google 


ADDITION   AND   DISKISSAL  OF  PABTIES  SI 

^'^ Distinct   causes   of  actiO]l-*'-^The  second   paragraph  of  the  section  Ss. 

relates  to  the  case  of  misjoinder  of  plsuntifFs  and  causes  of  action  0)*    In- such  81*M 

cases  the  practice  is  to  return  the  pUint  for  amendment  with  liberty  to  any  one 
of  the  plaintiffs  to  uae  the  plaint  ss  his  own.  The  amendment  consists  in 
striking  out  the  names  of  all  plaintiffs  expect  that  one  who  is  to  use  the  plaint 
as  his  own,  and  in  amending  the  body  of  the  plaint  so  as  to  make  it  the  plaint 
of  one  plaintiff  only.  See  notes  ^^Misjoinder  of  Plaintiffs  and  Causes  of  Action,** 
at  p.  70  ante,  and  also  notes  to  s.  45. 

82*  The   Court  may,   on   or  before  the  first  hearing, 

Court  may  dismiss     upon  the  application  of    either  party, 

or  add  parties.  ^nd  on  such  terms  as  the   Court  thinks 

just,  order  that  the  name  of  any  party,  whether  as  plaintiff 

or  as  defendant,  improperly  joined,  be  struck  out; 

And  the  Court  may  at  any  time,  either  upon  or  without 
such  application,  and  on  such  terms  as  the  Court  thinks 
just,  order  that  any  plaintiff  be  made  a  defendant,  or  that 
any  defendant  be  made  a  plaintiff,  and  that  the  name  of 
any  person,  who  ought  to  have  been  joined,  whether  as 
plaintiff  or  defendant,  or  whose  presence  before  the  Court 
may  be  necessary  in  order  to  enable  the  Court  effectually 
and  completely  to  adjudicate  upon  and  settle  all  the  questions 
involved  in  the  suit,  be  added« 

Consent   of  person  ^o  pcrson  shall  be  added  as  a  plain- 

added  as  plaintiff  or  tiff,  or  asthc  ncxt  friend  of  aplaintiff,  with- 
next  friend.  ^^^  j^j^  ^^^  consent  thereto. 

Parties  to  suits  in-  ^^J  pcrson  ou  whosc  behalf  a  suit 

stituted  or  defended  is  instituted  or  defended  under  section 
under  sectionao.  3^  ^^  ^^^^^  ^^  ^^^  Court  to  be  made 

a  party  to  such  suit. 

All  parties  whose  names  are  so  added  as  defendants  shall 
Defendants  added     be  served  with  a   summons  in  manner 
to  be  served.  hereinafter    mentioned,    and  (subject  to 

the  provisions  of  the  Indian  Limitation  Act,  1877,  section 
22)  the  proceedings,  as  against  them,  shall  be  deemed  to 
have  begun  only  on  the  service  of  such  summons. 

Conduct  of  suit.  ^       The  Court  may  give  the  conduct  of 

the  suit  to  such  plaintiff  as  it  <iei&ins  proper. 

"  Struck  out  **— The  power  to  strike  out  the  name  of  a  party  may  be  ex- 
ercised only  on  or  be/ore  the  first  hearing  (k)*  and  that  too  on  the  application 
of  a  party  to  the  suit  (/). 

U )    Maghmr«aiy.  Sajjad,  24  All.  351.  I  Si^ufa  v.  Madava,  20  Mftd.  360. 

(fr)    AbboHBegam  r,  Imda(liJan,mdLSi;   \   (0    Khader^  ChoHMbi.B  Bom,  S16. 
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S.  82  "At  asy  time"— The  power  to  add  parties  may  be  exercised  €ft  any 

Hme.'  Thus  fresh  parties  were  added  after  a  decree  had  been  made  on  a  suit 
and  a  reference  made  to  the  commissioner  to  take  an  account  andaeftthe 
property  (w).  Similarly  fresh  parties  were  added  after  a  suit  had  Iwoil  re- 
instated under  s.  108  (n).  But  this  must  be  done  before  the  final  jadjadiaation 
of  the  questions  involved  in  the  suit  (o). 

Parties  when  added—A  person  may  be  added  as  a '  party  to  a  suit  in 
the  following  two  cases  only: — 

(1)    when  he  ought  to  have  been  joined  as  plaintiff  or  defendant, 
and  is  not  so  joined ;  or 
.  .  (2)    when,  without  his  presence,  the  questions  in  the  suit  cannot  be 

completely  decided. 

Parties  cannot  be  added  so  as  to  introdnee  (inite  a  new  caase  of 

action* — A  purchased  goods  from  B  by  sample.  The  bulk  did  not  correspond 
with  the  sample,  and  A  thereupon  sued  B  for  damages.  B  contended  that  lie 
had  purchased  the  goods  in  question  from  X  also  by  sample,  and  applied 
that  ^should  be  added  as  a  party  to  the  suit,-  as  the  question-  between  him  (Bi 
and  X  was  the,  same  as  the  question  between  him  (i?)  and  A  (viz.,  whether  the 
goods  were  according  iko  the  sample),  so  as  to  relieve  him  {B)  from  the  necessity 
of  filing  a  fresh  suit  against  X  in  the  evtot  of  the  Court  holding  that  the  goods 
were  not  according  to  the  sample.  Held  refusing  B*s  application  that  X  was 
not  a  person  who  ^*ou^ht**  to  be  joined  as.  a  party  to  the  suit  nor  was  his 
presence  necessary  to  decide  **the  questions  involved  in  the  suit."  .  In  this  case 
A  had  nothing  to  do  with  X,  and  to  add  X  as  a  party  woyld  be  to  introduce  a  new 
cause  of  action  which  existed  only  as  betwixt  B  and  X.  The  Court  would 
then  have  to  inquire  into  the  circumstances  under  which  B^s  agreement  with 
X  w^s  entered  into,  an  inquiry  with  which  ^  had  nothing  to  do  (^). 

Parties  cannot  be  added  so  as  to  alter  the  natnre  of  the  snit.— ^ 
sued  for  his  share  of  the  property  of  a  person  deceased.  On  an  application  to 
have  other  persons  interested  in  the  said  property  added  as  parties  to  the  suit, 
it  was  held  ^hat  the  Court  could  •  not  add  them  as  parties,  as  to  do  so  would  be 
to  alter  the  nature  of  the  suit  by  converjting  it ,  into  a  general  administratioa 
suit  (q), 

**Any  defendant  be  made  a  plaintiff."— ^4  brought  a  partnership  suit 
for  accounts  against  21  defendants.  He  then  settled  with  most  of  the  defendants, 
and  applied  to'  the  Court  for  leave  to  withdraw  the  suit  or  that  the  suit  nlight  be 
dismissed.'  Two  of  the  d&fendants  objected  and  applied  under  s.  32,  stating  tAiat  as 
the -plaintifF  wanted  to  withdraw,  they  might  b^  m^de  plaintiffs,  and  that  the 
plaintiff  mrght  be  made  a  defendant,  and  the  suit  proceeded  with.  The  Cpurt 
granted  the  application  (r). 

•  y 

Onght  to  have  been  joined.— in  a  suit  for  partition  all  co-sharers  must 
be  parties  to  the  suit.  Fn  a  suit  to  recover  trust  property,  all  the  trustees  must 
be  parties.  In  a  suit  fpr  foreclosure  or  redemption,  all  persons  interested 
must  be  parties   to  the  suit  (  Kundalal  v.  Fagir,  27  All    75).     But  the  Official 


(m)  "lakatchandy.  AdvocatcGtnemU  8B.  H.  i  (q)    Oh  Ling  Tee  y.  AtoJeini/e^rlO  W.  b:  86; 

C.  96.  ,  Hingu  Lai  v.  Baldeo  Bam^  24  AU.  5&5, 

In)    Tikamsinghx.  Kishori,  20  Al\.  IBS.  555 

(o)    Jotindra  v.  Bejoy,  32  Cal.  483.  ,  (r)    Edulji  v.  VuUehhoy^TBom.  167. 

(i>)    Mahotwd  Badsha  v.  Nicoh  4,  CaL  355.  | 
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Assignee  is  not  a  necessary  party  in  a  suit  against  an  insolvent  (s).    In  a  S.  32 

suit  to  set  aside  an  order  for    rateable  distribution   made    under    s.  295,  all 
persons  interested  in  the  distribution  must  be  parties  to  the  suit  (f). 

"Whose  inresence  before  the  Ooort  may  be  necessary."— A  person  may 
be  added  as  defendant  to  a  suit,  though  no  relief  may  be  claimed  against  him, 
provided  his  presence  is  necessary  for  a  complete  and  final  decision  of  the  ques- 
tions involved  in  the  suit  (m).  Thus  if  a  suit  is  brought  by  a  legatee  against  an 
executor  for  a  legacy^  but  the  estate  is  not  sufficient  to  pay  all  the  legacies  in  full, 
the  executor  may  apply  under  this  section  that  the  other  legatees  may  be  made 
parties,  so  that  if  any  rateable  abatement  is  requisite,  the  extent  of  such  abate- 
ment may  be  ascertained  in  a  manner  binding  on  all  the  legatees  (v). 

"Questions  involved  in  the  snit***-— This  refers  to  questions  as  between 
plaintiffs  and  defendants,  and  not  to  questions  which  may  arise  between  co- 
plaintiffs  or  between  co  defendants  inter  se  (w). 

Improper  addition  of  plaintiff  or  defendant.— This  section  does- not  en- 
able a  Court  to  override  the  effect  of  the  second  clause  of  s.  31,  or  the  effect  of 
s.  45.  Hence  if  the  joinder  of  a  person  as  plaintiff  would  result  in  a  misjoinder  of 
plaintiffs  and  causes  of  action ^  or  the  joinder  of  a  person  as  defendant  would  re- 
sult in  a  misjoinder  of  defendants  and  causes  of  action^  the  application  should  be 
refused  (at). 

Consent  of  person  added  as  plaintiff.— If  any  person  who  ought  to  have 
been  joined  as  plaintiff  does  not  consent  to  join  as  plaintiff,  he  may  be  made 
defendant  in  the  suit.  The  proper  course  is  first  to  ask  him  to  join  as  plaintiff, 
and  if  he  refuses,  to  join  him  as  defendant.  But  the  suit  will  not  be  dismissed 
merely  because  he  is  joined  as  defendant  without  l^ing  invited  in  the  first  instance 
to  join  as  plaintiff  (y). 

Limitation  Act,  sec*  22  provides  amongst  other  things  that  when  after 
the  institution  of  a  suit,  a  party  is  added  as  a  plaintiff  or  defendant,  the  date  of 
addition  is  to  be  considered  as  regards  that  party  as  the  date  of  the  institution  of 
the  suit.  Thus  where  one  partner  sued  one  only  out  of  the  other  partners  for  a 
partnership  account,  and  the  remaining  partners  were  added  as  defendants  aiH^r 
the  period  of  limitation,  the  suit  was  dismissed  (s).  On  the  same,  ground,  where 
a  member  of  a  joint  Hindu  family  sued  in  his  own  name  for  sl  joint  debt,  without 
making  the  other  members  parties  to  the  suit,  and  the  defendant  raised-  ao  objec- 
tion on  the  ground  of  non-joinder,  and  the  period  of  limitation  had  by.  that  time 
expired,  held  that  the  other  members  could,  not  be  added  as  co-Plaintiffs  as  the 
claim  was  at  that  date  time-barred,  and  the  suit  was  dismissed  (a).  When  the 
Court  o/ 1^5  otc^  moi(M>n  orders  any  person. to  be  added  as  plaintiff,  it  has  been 
held  by  the  High  Courts  of  Calcutta  (6)  and  Madras  (a)  that  s.  22  does  not  apply, 
and  that  the  suit  should  be  proceeded  with  even  though  it  might  be  time-barred  as 
regards  the  newly-added  plaintiff.  The  contrary  has  been  held  by  the  High 
Court  of  Allahabad  (<^)»  But  it  is  settled  law  that  s.  22  does  not  apply  when 
fresh  parties  are  added  merely  for  the  purpose  of  safeguarding  the  rights  .subsist- 
ing asi>etween  them  and  others  claiming  generally  in  the  same  interest  (e)« 


(«)    Chandmull  t.  Banee,  22  Col.  259. 

(0    Qowri  Promd  v.  Bam  Ratan'.  13Cal.l59. 

(tt)    K(uhi  V.  8ada9hiv,  21  Bom.  229. 

(f )    Purshottam  v.  Kala,  26  Bom.  301.  ^ 

(u?)  Har  Narain  v.' K}iarag,  9  "All.  ""447 ;  *  Vithu 

V.  Bhima,  15  Bom.  145.  

{X)    Kalian  v.  Bam  Batan,  18  All.  306. 

(1/)    Puan-Y.   KedartiatK,  26  Cal.  409;  Biri 

Sinifh  V.  yrifm  7,. 24  AIL  226. 


{z).  ^Bamdoyal  v.  Ju/nmenjoUt  W  Cal.  79L    . . 
(a)    Kalidaa  v.  Nathu^  7  Bom.  217;  Fatmabai 
Y.  Pirbhai,  2i  Bom.  590.   -"      — 
Fakhra  ▼.  Bihi,  27  Cal.  540. 
Khadir  v.  Bama,  17  Mad.  12.    '       ' 

Imum-ud-din  v.  Liladhoj'j  14  AIL  524. . 

(ej  Ouruvayya  v,  Anant,  28  Bom.  11;  PateahH 
V.  Budra,  26  All.  528.  See  alfw  Peary  v. 
Narendra,  32  CrI  582. 
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3g^  Appeal.— An  appeal  lies  under  this  section  fi^m  an  order  striking  out  or 

32^34  adding  the  name  of  any  person  as  plaintiff  or  defendant  :  see  sec.  588  (2)  post. 

This  includes  an  order  that  a  plaintiff  be  made  a  defendant  (/).  No  appeal,  how- 
ever, lies  from  an  order  refusing  to  make  a  person  party  to  a  suit  (g). 

33.  Where  a  defendant  is  added,  the  plaint,   if  previ- 
where  defendant  ad-     ously  filed,  shall,  unless  the  Court  direct 

ded  plaint  to  be  amend-  otherwise,  be  amended  in  such  manner 
^^'  as  may   be  necessary,  and  an  amended 

copy  of  the  summons  shall  be  served  on  the  new  defendant 
and  the  original  defendants. 

34.  All  objections  for  want  of  parties,  or  for  joinder 
Time  for  taking  ob-     of  parties  who  havc  uo  interest  in  the 

jections  as  to  non-join-  8uit,  or  for  misjoinder  as  co-plamtiffs  or 
der  or  misjoinder.  co -defendants,    shall    be    taken    at   the 

earliest  possible  opportunity,  and  in  all  cases  before  the  first 
bearing  ;  and  any  such  objection  not  so  taken  shall  be 
deemed  to  have  been  waived  by  the  defendant. 

''AU  Objections***— This  section  contemplates  three  sorts  of  objections, 
namely,  (J)  for  want  of  parties,  (2)  for  joinder  of  uninterested  parties,  and  (3)  for 
misjoinder  of  parties.  These  objections  must  be  taken  at  the  earliest  possible 
opportunity,  or,  at  any  rate,  before  the  first  hearing,  othen\'ise  the  objection  will 
be  deemed  to  be  waived  (/t).  It  is  for  the  plaintiff  to  join  all  parties  that  are 
necessary  to  a  suit  and  to  exclude  unnecessary  parties.  Where  the  plaintiff  fails 
in  this,  it  is  for  the  defendant  to  raise  the  necessary  objection. 

The   objection  for  want  of  parties  may  in  some  cases  be  taken  after 

the  first  healing. — ^Though  it  is  provided  that  all  objections  under  this  section, 
including  an  objection  "  for  want  of  parties  "  or  what  is  called  non -joinder  of 
parties,  should  be  taken  before  the  first  hearing,  there  are  some  cases  in  which 
from  the  very  nature  of  the  case  an  objection  for  non-joinder  cannot  be  raised 
before  the  first  hearing.  In  such  cases,  the  defendant  may  take  the  objection  for 
non-joinder  after  the  first  hearing,  notwithstanding  the  provisions  of  this  section. 
The  section  assumes  that  the  objection  for  non-joinder  does  exist  before  the  first 
hearing,  but  where,  as  in  some  cases,  the  objection  does  not  exist,  before  the  first 
hearing,  but  arises  for  the  first  time  after  the  first  hearing,  it  is  but  fair  that  the 
defendant  should  be  allowed  to  raise  it  when  it  does  actually  arise.  This  happens 
for  instance,  where  persons  who  are  necessary  parties  to  a  suit  are  born 
after  the  first  hearing  of  the  suit.    Thus  if  a  co-parcener  or  a  reversioner  or  a 

•  remainderman  is  born  after  the  first  hearing  of  a  suit  to  which  he  is  a  necessary 
party,  the  defendant  may  object  to  his  non-joinder,  though  it  be  after  the  first 

shearing.  If  the  plaintiff  does  not  take  steps  to  join  him  as  a  party  to  the  suit. 
Thus  in  a  partition -suit,  all  co-parceners  must  be  joined  as  parties,  even  though 
some  of  them  may  be  born  after  the  institution  of  the  suit.  Similarly  where  a 
woman'.who  is  a  party  to  a  suit  is  married  after  the  first  hearing,  and  if  the  nature 


/ )   Lakahmana  v.  Paramasiva,  12  Mad.  489.     j  stba  t.  Rri»hna^  14  MaO. 498 ;  FurBhottam 

SI)    Ktvrtnan  v.  MUri  LaU  2  All.  904.  ▼.  Kala,  26  Bom.  301. 

(;«)    Obhoy  V.  Hnrychurn,  8  CaL  277 ;  Parama-   \ 
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of  the  suit  is  such  that  the  husband  is  a  necessary  party  to  it,  the  plsuntlff  should  Ss. 

take  steps  to  have  the  husband  made  a  party  to  the  suit,  otherwise  the  defend-  3m*86 

ant  may  object  for  non-joinder  of  the  husband,  though  it  be  afi^t  the  first 
hearing  ( I ). 

No  objection  for  joinder  of  nninterested  ]>arties  or  for  misjoinder 
of  parties  can  be  taken  alter  the  first  hearing.— This  is,  of  course,  what  is 

provided  by  the  section.  In  the  foregoing  paragraph  some  cases  are  mentioned  in 
which  an  objection  for  non-Joinder  of  parties  may  be  taken  after  the  first  hearing ; 
this  was  because  the  objection  there  did  not  arise  until  after  the  first  hearing. 
But  every  objection  for  misjoinder  or  joinder  of  uninterested  parties,  if  any,  must 
exist  before  the  first  hearing,  and  should  therefore  be  raised  before  the  first 
hearing. 

This  section  does  not  apply  (O  to  ail  objection  for  misjoinder  of  causes 
of  action,  or  (2)  to  an  objection  for  misjoinder  of  plaintiffs  and  causes  of  action, 
or  (3)  to  an  objection  for  multifariousness.  An  objection  on  any  one  of  these 
grounds  may  be  taken  even  after  the  first  hearing. 

Summary  of  mles  as  to  joinder  of  parties*— Summarising  the  above 
sections  we  may  say  that  any  number  of  plaintiffs  may  join  in  respect  of  the  same 
cause  of^  action  (s.  26) ;  that  they  may  not  join  in  respect  of  distinct  causes  of 
action  (s.  31,  para.  2) ;  that  any  number  of  defendants  may  be  joined,  where  the 
relief  sought  against  them  is  in  respect  of  the  same  matter  (s.  28),  or  of  any  one 
contract  (s.  29) ;  that  no  suit  shall  fail  for  mere  misjoinder  of  parties  (s.  31) ;  that 
except  where  plaintiffs  have  joined  in  respect  of  distinct  causes  of  action,  the 
Court  may  in  every  suit  deal  with  the  matter  in  controversy  so  far  as  regards  the 
rights  and  interests  of  tht  Parties  actually  before  it  (s.  31). 

35*     When  there  are  more  plaintiffs  than  one,  any  one 
Each    of     several     OF   more   of   them   may   be     authorized 

^^y'^^^^Ho^'^y  ^y  *"y  ^t^^^  ^^  *^^"^ ;^  appear,  plead  or 
other  to  appear,  &c.,  act  for  8uch  Other  in  any  proceeding 
'^^  **""•  imder  this  Code  ;  and  in    like   manner, 

when  there  are  more  defendants  than  one,  any  one  or  more 
of  them  may  be  authorized  by  any  other  of  them  to  appear, 
plead  or  act  for  such^thef  in  any  stfch  proceeding. 

Authority  to  be  in  '^^^^  authority  shall  be  in  writing,  sign- 
writing  signed  and  ed  by  the  party  giving  it,  and  shall  be 
®*^-  filed  in  Court. 

Recognized  Agents  and  Pleaders. 
36.     Any  appearance,  application  or  act  in  or  to  any 


Appearance,        &c., 


Court  required  or  authorized  by  law  to 
may  bTifT'pcrson,'"!^  be  made  or  done  by  a  party  to  a  suit  or 
^Sadcr.  *^*"''  ^"^     appeal  in  such  Court,  may,  except  when 

otherwise  expressly  provided  by  any  law 

(i)'  ModheY.  Dongre,  5  Bom.  e09. 
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^  Nothing  in  the  former  part  of  this  section  applies  to  the 
Reoottnized  agents  territories  novr  administered  respectively 
in  p^ab,  Oudh  and  by  the  Lieutenant-Govcmor  of  the  Pun* 
vinccs.  j^j^  ^^^  ^^  Chief  Commissioners  of  Oudh 
and  the  Central  Provinces  ;  but  in  those  territories  the 
recognized  agents  of  parties  by  whom  such  appearances, 
applications  and  acts  may  be  made  and  done  shall  be  such 
persons  as  the  Local  Government  may,  from  time  to  time,  by 
notification  in  the  Oflicial  Gazette,  declare  in  this  behalf. 

Parties  not  resident  within  jorisdiction*— Where  a  Marwari,  who  had 
resided  for  40  years  at  Pen,  went  to  his  native  village  to  'get  his  sisters  married, 
and  ^was  absent  from  Pen  for  upwards  of  four  months,  it  was  held  that  he  was 
'* non-resident*'  within  the  local. limits  of  the  jurisdiction  of  the.  Pen  Court, 
and  that  a  person  holding  a  general  power  •f  attorney  from  him  was  a  recognized 
agent  within  the  meaning  of  this  section  fm^.  .     . 

38.    Processes  served  on  the   recognized  agent   of  a 
Service  of  process     p&Tty  to    a  suit  or  appeal   shall  be   as 
on  recognized  agent.        effectual  as  if  the  Same  had  been  served 
on  the  party  in  person,  unless  the  Court  otherwise  directs. 

The  provisions  of  this  Code  for  the  service  of  process 
on  a  party  to  a  suit  shall  apply  to  the  service  of  process  on 
his  recognized  agent. 

Service  of  process  on  recognized  agent— -A  person  to  whom  a  power  of 
attorney  is  given  is  not  bound  to  accept  service  of  summons  ;  he  may  refuse  to  do 
so,  for.  he  is  not  bound  to^s^ct  under  the  power  (n). 

39*     The  appointment  of  a  pleader  to  make  or  do  any 
Appointment   of       appearance,  application  or  act  as  afore- 
pleader.  ^[^  gl^ijl  ]yQ  Jq  writing,  and  such  appoint- 

ment shall  be  filed  in  Court, 

When  so  filed,  it  shall  be  considered  to  be  in  force  until 
revoked  with  the  leave  of  the^iirt,  by  a  writing  signed  by 
the  client  and  filed  in  Court,  or  until  the  client  or  the  pleader 
dies,  or  all  proceedings  in  the  suit  are  ended  so  far  as 
regards  the  clients 

No  advocate  of  any  High  Court  established  by  Royal 
Charter,  *'or  of  the  Chief  Court  of  the  Panjab,"  or  of  the 
Chief  Court  of  Lower  Burma,  shall  be  required  to  present 
any  document  empowering  him  to  act. 


(m)    Ramehandra  v,  Keahav,  6  Bom.  100.  |   {n)    Luchmee  Chund,  In  re,  8  Cftl.  326. 
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S^.  Explanation. — For  the  purposes  of  the  enrofanent  of 

advocates,  the  High  Court  of  Bomhay  shall  be  at  liberty  to 
treat  the  Sadr  Court  of  Sind  as  within  the  local  limits  of 
its  jurisdiction. 

Delegation  of  anthority  by  "pieader"— Where  a  "pleader*'  cannot 

attend,  he  cannot  delegate  his  authority  to  another  pleader  (o). 

40«     Processes  served  on  the  pleader  of  any  party,  or 
Service    of  process     left    at    the    office    Or    ordinary     resi- 
on  pleader.  dencc    of    such    pleader,    relative   to   a 

suit  or  appeal,  and  whether  the  same  be  for  the  personal 
appearance  of  the  party  or  not,  shall  be  presumed  to  be 
duly  communicated  and  made  known  to  the  party  whom 
the  pleader  represents  ;  and  unless  the  Court  otherwise 
directs,  shall  be  as  effectual  for  all  purposes  in  relation  to  the 
suit  or  appeal  as  if  the  same  had  been  given  to,  or  served 
on,  the  party  in  person. 

41.     Besides  the  recognized   agents  described  in   sec- 
Agent     to     receive     tiou  37,  any  person  residing  within  the 
P"**^]^**®'  jurisdiction   of    the   Court  may  be   ap- 

pointed an  agent  to  accept  service  of  process. 

Such    appointment    may   be   special  or    general,   and 

His  appointment  to     ®^'l    ^c  made    by    an    instrument    in 

^  1?  7.'''*i"«»  ^"^  *«     writing,    signed    by  the  principal  :   and 

be  Bled  in  Court. '  ,    .®'  u.  t    ^iT  •    i 

such  mstrument  or,  if  the  appointment 
be  general,  a  duly  attested  copy  thereof  shall  be  filed  in 
Court. 


CHAPTER  IV. 

Of  THE  Frame  of  the  Suit. 

42.     Every   suit   shall,   as    far  as   practicable,  be   so 
Suit    how    to    be     framed   as  to  afford  ground  for  a  final 
framed.  decision  upou   the   subjects   in   dispute, 

and  so  to  prevent  further  litigation  concerning  them. 

Next  after  the  question  of  Joinder  of  Parties,  comes  the  equally,  perhaps 
the  more,  important  question  of  the  Joinder  of  Causes  of  Action.  Ss.  44-47  deal 
with  the  latter  question.  Before,  however,  proceeding  with  the  joinder  of  Causes 
of  action,  the  Chapter  commences  with  a  general  rule  for  the  frame  of  suits  in 
s.  42.    The  penalty  for  non-compliance  with  s.  42  is  provided  for  in  s.  43. 


(o)    Shivdayal  t.  Khetn,  20  Bom.  293. 
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Prom  s.  42,  read  with  s.  45,  the  intention  of  the  Legislature  appears  to  be  'S0* 

that  as  far  as  possible  all  matters  in  dispute  between  the  parties  relating  to  the  u-48 

same  transaction  should  be  disposed  of  in  the  same  suit  {P). 

43*  Every  suit  shall  include  the  whole  of  the  claim 
which  the  plaintiff  is  entitled  to   make   in 

ci^^*''*"*'*"'*^''^'^^  respect  of  the  cause  of  action;  but  a 
plaintiff  may   relinquish   any   portion   of 

his  claim  in  order  to  bring  the  suit  within   the  jurisdiction 

of  any  Court. 

If  a  plaintiff  omit  to  sue  in  respect  of,   or   intentionally 
relinquish,  any  portion  of   his   claim,  he 
part^f  S'!**'"^*  ""^   shall  not  afterwards  sue  in  respect  of  the 
portion  so  omitted  or  relinquished. 

A  person  entitled  to  more  than  one  remedy   in   respect 
Omission  to  sue  for   ^^  ^^^  ^^^^  causc  of  action   may  sue   for 
one  of  several   reme-  all  or  any   of   his  remedies ;  but,  if  he 
***®**  omits  (except  with  the  leave  of  the   Court 

obtained  before  the  first  hearing)  to  sue  for  any  of  such 
remedies,  he  shall  not  afterwards  sue  for  the  remedy  so 
omitted. 

For  the  purpose  of  this  section,  an  obligation  and  a 
collateral  security  for  its  performance  shall  be  deemed  to 
constitute  but  one  cause  of  action. 

Illustration. 
A  lets  a  house  to  ^  at  a  yearly  rent  of  Rs.  i.aoo.     Rent  for  the  whole  of  the  years  i88i  and 
iflBa  is  due  and  unpaid.    A  sues  B  only  for  the  rent  due  for  i88a.    A  shall  not  afterwards  sue  B  for 
the  rent  due  for  i88f. 

SpUtting  of  claim.— The  object  of  the  section  is,  to  use  the  language  of 
6.42,  **to  prevent  further  litigation.*'  For  that  purpose  the  section  provides 
that  every  scttt  shall  include  the  whole  of  the  claim  which  the  plaintiff  is  entitled 
to  make  in  respect  of  the  same  cause  of  action.  He  shall  not  be  entitled  to  split 
his  cause  of  action  into  parts,  and  bring  separate  suits  in  respect  thereof.  If  he 
omits  to  sue  in  respect  of,  or  intentionally  relinquisheSy  any  portion  of  the  entire 
claim  arising  from  the  same  cause  of  action,  he  will  be  precluded  from  suing  in 
respect  of  the  portion  so  omitted  or  relinquished,  though  he  may  allege  in  his 
plaint  that  he  intends  bringing  a  second  suit  for  the  portion  omitted  (q)*  But  a 
plaintiff  will  not  be  said  to  have  omitted  to  sue  in  respect  of  a  **  portion  of  his 
claim,**  unless  he 'was,  at  some  time  prior  to  the  suit,  aware  or  informed  of  the 
claim,  or  aware  of  the  facts  which  would  give  him  a  cause  of  action    (r).     If  the 

(j))  SaraH  ChandT,  Mohun  Bibi,  25  Cal.  571.        I  Amanat  v.  Imdad  Husain,  15  Gal.  800. 

(9)    MaktudT,  Nargig,  »  CbI,  S22.  15  I.  A.  106;  Sanka^un  v.  Parvati,  19 


(r)    Tenkata  ▼.    KrUhnatami,  6  Mad.    344;     |  Mad.  145. 
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Sh  48  plaintiff  was  aware  of  the  claim,  and  omitted  to  sue  in  respect  thereof,  he 

could  not  afterwards  sue  in  respect  thereof,  though  the  omission  was  accidental  or 
involuntary  (s). 

ninstratioiiB. 

(1)  A  sues  B  for  Rs.  2,200.  B  may  relinquish  Rs.  200  to  bring  his  suit 
within  the  jurisdiction  of  a  Presidency  Small  Causes  Court,  and  may  sue  A  in 
that  Court  for  Rs.  2,000.  Here  the  relinquishment  being  intentional,  B  cannot 
afterwards  sue  A  for  Rs.  200,  the  portion  relinquished.  But  if  the  suit  is  trans- 
ferred on  A*8  application  to  the  High  Court,  B  may  add  Rs.  200  to  his  claim,  the 
High  Court  having  jurisdiction  over  the  entire  claim:  Ramlal  v.  Braja  Hart,  1 
C.  W.  N.  32. 

(2)  A  Mahomedan  wife  sues  her  husband  to  recover  property  belonging  to 
her  including  Government  paper  of  the  value  of  Rs.  10,000.  and  a  decree  is  made 
in  her  favor.  She  afterwards  sues  the  husband  to  recover  from  him  Government 
paper  of  the  value  of  Rs.  500,  alleging  that  she  omitted  to  include  the  same  in 
the  previous  suit  by  an  oversight,  'The  suit  is  barred,  for  she  was  aware  of  her 
claim  when  she  brought  the  previous  suit :  Buzloor  Ruheem  v.  Shumsoonnissa,  11 
M.  I.  A.  551. 

(3)  Where  a  promissory''  note  is  payable  by  instalments,  and  two  or  more 
iiistsdments  have  become  due,  and  the  holder  of  the  note  sues  only  for  one  of  the 
instalments,  and  omits  to  sue  for  the  other  instalments,  he  cannot  afterwards  sue 
for  those  instalments:  Mackintosh  v.  Gill,  12  B.  L.  R.  37. 

(4)  A  lets  a  house  to  B  at  a  yearly  rent  of  Rs,  1,200.  The  rent  for  the 
whole  of  the  years  1881  and  1882  is  due  and  unpaid.  A  sues  B  only  for  the  rent 
due  for  1881.  He  cannot  afterwards  sue  B  for  the  rent  due  for  1882:  Taruck 
Chunder  v.  Panchu,  6  Cal.  791.  This  case  is  the  converse  of  the  case  set  forth 
in  the  illustration  to  the  section.  In  the  above  case,  Pontifex,  J.,  said :  '*  In  my 
opioion,  there  can  be  no  reason  to  distinguish  between  a  suit  omitting  to  claim 
a  later  rent  which  is  due  at  the  time  of  its  institution.  The  illustration  (to  the 
section)  clearly  treats  a  claim  to  all  arrears  of  rent  as  a  single  cause  of  action.  ** 

^^ofe— Though  s.  43  may  preclude  a  landlord  from  suing  for  rent  not  includ- 
ed in  his  previous  rent-suit,  this  will  not  prevent  him  from  adopting  any  other 
remedy  the  law  gives  him  to  recover  his  rent,  e,g,,  distraint :  Bswara  Doss  v. 
Venkataroyer,  21  Mad.  236. 

(5)  If  ^  sues  B  for  possession  of  certain  lands,  and  omits  to  sue  for  the 
mesne  profits  received  by  B  prior  to  the  date  of  the  institution  of  the  suit,  he 
cannot  afterwards  sue  to  recover  those  profits  unless  the  first  suit  was  a  summary 
suit  for  possession  under  s.  9of  the  Specific  Relief  Act,  .1877.  It  is  otherwise 
as  to  mesne  profits  received  subsequent  to  the  date  of  the  suit,  for  those  profits 
had  not  accrued  due  on  that  date;  Venkoba  v.  Subbanna,  11  Mad.  151;  Shea 
Kumar  y,  Naraindas,  24  All.  501. 

(6)  Set-off^A  sues  B  for  Rs.  200.  As  against  the  said  claim,  B  claims 
to  set  off  Rs.  200,  being  ^H  of  a  sum  of  Rs.  1,200  alleged  to  be  due  to  him  by  ^, 
but  omits  to  counter-claim  against  A  the  balance  of  Rs.  1,000.  B  cannot  after- 
wards sue  A  to  recover  Rs.  1,000  :  Nawbut  v.  Mahesh,  32  Cal.  654. 

Distinet  eanses  of  action— if  the  cause  of  action  in  the  subsequent  suit  is 
different  from  that  in  the  first  suit,  the  subsequent  suit  is  not  barred  (f).  What 
the  section  requires  is  that  every  suit  shall  include  the  whole  of  the  claim  arising 


(«)   Buxloor  Ruheem  t.  Shumaoonnieaa,  11  M.    I   (f )    Mullick  t.  8heo  Perehad,  23  Cal.  821, 825. 
I.  A..  551.  604.606.  | 
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from  &ne  and  the  same  cause  of  actiottj'  and  not  that  every  suit  shall  include  S.  4S 

every  claim  or   every  cause  of  action   whMi  the   plairlfilf  may    have    against 
the  defendant  (u). 

IlliiBtratioiui. 

(1)  At  as  his  father's  heir,  suesB  for  possession  of  certain  lands.  He 
then  sues  C,  also  as  his  father* s  heir,  tor  possession  of  another  plot  of  land.  The 
second  suit  is  not  barred,  for  the  causes  of  action  in  the  two  suits  arc  entirely 
distinct,  and,  moreover,  they  are  against  different  individuals :  Danpanahoyna 
V.  Addala,  25  Mad.  736 ;  Narayan  v.  Shamrao,  27  Bom.  379. 

(2)  A  suit  brought  by  some  members  of  a  joint  Hindu  family  against 
other  members  of  the  same  family  for  partition  of  joint  family  property  does 
not  bar  a  second  suit  by  the  same  plaintiffs  for  partition  of  other  property 
belonging  jointly  to  the  family  and  strangers :  Purushottam  v.  Atmaram,  23 
Bom.  597. 

(3)  A  sues  B  for  specific  performance  of  an  agreement  for  the  sale  to  him 
of  B*s  land,  and  obtains  a  decree.  In  execution  of  the  decree  A  is  put  in  posses- 
sion of  a  portion  only  of  the  land,  as  it  was  found  that  the  rest  of  the  land  does 
not  belong  to  B,  but  ^'S;Son.  A  subsequent  suit  by  A  against  B  for  recovery  of 
an  aliquot  portion  of  the  price  to  the  extent  of  the  son's  share  is  not  barred  under 
this  section,  for  the  causes  of  action  are  entirely  distinct:  Venkatarama  v. 
Venkata,  24  Mad.  27  ;  Parangodan  v.  Perumtoduka,  27  Mad.  380. 

(4)  A  suit  by  a  Mahomedan  widow  for  dower  is  no  bar  to  a  subsequent  suit 
by  her  for  her  share  in  her  husband's  estate  ;  Mahomed  v.  Hasin  Banu,  21  Cal. 
157,  20  IJV.  155. 

For  other  cases  sec  foot-note  (v). 

Different  causes  of  action  arising  out  of  same  transaction.— S.  43 

does  not  require  that  when  several  causes  of  action  arise  out  of  one  transaction, 
the  plaintiff  should  sue  for  all  of  them  in  one  suit.  It  simply  lays  down  that 
where  there  is  one  entire  cause  of  action,  the  plaintiff  cannot  split  the  cause  of 
action  into  parts  so  as  to  bring  different  suits  in  respect  of  those  parts  This  may 
be  illustrated  by  the  English  case  of  Brunsden  v.  Humphrey,  14  Q.B.D.  141. 
In  that  case  i4's  cab  came  into  collision  with  B's  van.  The  collision  caused  (1) 
damage  to  A 's  cab  and  (2)  bodily  injury  to  A,  A  sued  B  for  damage  done  to  his 
cab,  and  B  paid  into  Court  the  amount  claimed  (see  s.  376).  Subsequently  A 
brought  another  action  against  B  for  the  bodily  injury  sustained  by  him.  B 
pleaded  that  A  was  precluded  from  bringing  a  separate  action  for  the  bodily 
injury.  The  Court  held  that  A  wsis  not  so  precluded.  In  this  case,  the  transaction 
that  occasioned  damage  to  the  cab  and  bodily  injury  to  A  was  the  same,  but 
the  cause  of  action  in  respect  of  the  damage  to  the  cab  was  distinct  from  that 
for  bodily  injury.  Therefore  it  was  left  to  A  *s  option  whether  to  sue  B  in  one 
action  for  both  the  damage  to  the  cab  and  the  personal  injury,  or,  to  bring  two 
distinct  actions  in  respect  of  the  two  distinct  causes  of  action.  So  long  as  the 
causes  of  action  are  distinct,  A  may  bring  as  many  actions  as  there  are  causes  of 
action  even  though  all  the  causes  of  action  may  arise  from  the  same  tran- 
saction. But  A  cannot  bring  one  action  for  damage  to  one  part  of  the  cab  and 
then  another  action  for  damage  to  another  part  of  the  cab,  for  this  would  be  to 
split  up  the  cause  of  action.     Nor  can  he  for  the  same  reason  bring   one   action 


(u)    PUtapwrBf^  ▼.  Suriya  Bav.  8  Mad.  520.    I  numan,  19  Cal.  123, 18 1.  A.  158. 

524, 12 1.  A.  116, 119 ;  Afwtnat  ▼.  Imdad,       (v)    Hamrai  v.  La^ji,  28  Bom.  447;  Chaladom 
15 Cal.  800, 15 1.  A.  106;  Hanuman  y.  Ho-   |  ▼.  Kakkath,2S  Mad.  669. 
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S«  48  for  <lamages  for  bodily  injury  to  certain  limbs  of  his  body  and  then  subsequently 

another  action  for  injury  to  other  limbs.  Upon  the  same  principle,  where  A 
agreed  to  purchase  10  bales  of  yarn  from  B^  and  took  delivery  of  7  bales,  but 
failed  to  pay  the  price  of  those  bales,  and  as  regards  the  remaining  three  bales 
refused  to  take  delivery  thereof,  it  was  stated  by  Garth,  C.  J.,  in  Anderson  v. 
Kalargarla  (w),  that  a  suit  by  B  against  i4  to  recover  damages  for  failure  to  take 
delivery  of  the  three  bales  was  not  a  bar  to  a  subsequent  suit  by  B  to  recover 
from  A  the  Price  of  the  seven  bales.  The  learned  judge  held  that  a  claim  for  the 
price  of  goods  sold  was  a  cause  of  action  of  a  different  nature  from  a  claim  for 
damages  for  the  non-acceptance  of  goods,  and  the  fact  that  both  the  claims  arose 
under  the  same  contract  did  not  make  them  one  and  the  same  cause  of  action. 
Wilson,  J.,  expressed  a  different  opinion,  stating  that  the  claims  having  arisen 
under  the  same  contract ,  the  cause  of  action  was  but  one,  and  that  the  subsequent 
suit  was  therefore  barred  under  this  section.  The  opinion  of  Wilson,  J.,  was 
followed  in  Duncan  v  JeetmuU  (jt). 

Splitting  of  remedies.— Where  a  person  is  entitled  to  more  than  one 
remedy  in  respect  of  the  same  cause  of  action,  he  may  sue  for  all  the  remedies,  or 
he  may  sue  for  one  or  more  of  them,  and  may  reserve  his  right  to  sue  for  the 
rest  with  the  leave  of  the  Court  obtained  before  the  first  hearing  {y).  If  no  such 
leave  is  obtained,  he  will  be  precluded  from  afterwards  suing  for  the  remedy  so 
omitted. 

nituitratioiui. 

(1)  A  lets  his  land  to  B  for  a  period  of  five  years,  on  condition  that  if  B  fails 
to  pay  the  rent  every  year,  the  lease  should  be  void.  B  fails  to  pay  the  rent  due 
for  the  second  year.  Here  A  is  entitled  to  two  remedies,  namely,  to  sue  B  (1) 
for  recovery  of  the  rent,  and  (2)  also  for  possession  of  the  land  on  the  ground  that 
the  lease  has  become  void,  and  he  may  sue  for  both  these  remedies.  If  he  sues 
for  rent  only,  and  does  not  reserve  his  right  to  sue  for  possession  of  the  land  with 
the  leave  of  the  Court,  he  cannot  afterwards  sue  for  possession  of  the  land :  Sub- 
baraya  v,  Krishna,  6  Mad.  159. 

(2)  A  agrees  to  sell  his  land  to  B.  B  sues  A  for  specific  Performance  of 
the  agreement,  and  obtains  a  decree.  B  then  sues  A  for  possession  of  the 
land.  The  suit  is  barred,  for  B  was  entitled  at  the  time  of  the  first  suit  to  ask 
for  possession :  Narayana  v.  Kandasami,  22  Mad.  24.  But  if  the  remedy  in 
respect  of  which  the  subsequent  suit  is  brought  does  not  exist  at  the  date  of  the 
iiistitution  of  the  first  suit,  the  subsequent  suit  will  not  be  barred :  Piari  v, 
Khiali,  3  All.  857. 

(3)  On  1st  March  1905,  A  enters  into  an  agreement  with  B  for  the  sale  of  his 
land  to  B,  the  sale  to  be  completed  on  1st  August  1905.  It  is  further  agreed  that 
B  should  pay  part  of  the  purchase-money  on  the  date  of  the  agreement,  and  that  A 
should,  on  such  payment  being  made,  put  B  in  possession  of  the  land.  B  pays 
part  of  the  purchase-money,  and  A  puts  him  in  possession.  The  sale  is  not  com> 
pleted  on  1st  August  owing  to  certain  differences  between  the  parties.  On  15th 
August,  A  forcibly  removes  B  from  the  land,  and  enters  into  possession.  There- 
upon B  sues  A  for  possession,  but  omits  to  sue  for  specific  performance  of  the 
agreement  for  sale.  B  cannot  afterwards  sue  A  for  specific  performance ! 
Rangayya  v.  Nanjappa,  24  Mad.  491,  28  I. A.  221,  with  facts  slightly  varied. 


(w)    12G«1.33d. 
(X)    19  Cal.  372. 


iy)   Peatotiji  v.  Abdool,  5  Bom.  463. 
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Obligation  and  C<^Jlateral  security — Wherever  there  is  an  obligation  add  S»  ^3 

a  collateral  Security  for  the  performance  thereof,  it  is  a  case  of  two  remedies 
arising  out  of  the  same  cause  of  action.  A  executes  a  bond  to  B  for  Rs.  5,000 
advanced  to  him  by  B,  and  hypothecates  his  land  as  collateral  security  for  due 
repayment  of  the  said  sum.  Here  A  is  under  a  personal'Obligation' to.  pfiy.th^ 
amount  borrowed  to  B,  Besides  the  personal  obligation  of  A^  B  has  a  collateral 
security  to  which  he  may  resort  if  he  likes.  JB  has  therefore  two  remedies^  one 
against  A  personally ^  and  the  other  against  the  property.  If  B  sues  A  to  recover 
the  amount,  and  does  not  sue  for  the  sale  of  the  property,  he  cannot  afterwards 
sue  for  the  sale  of  the  property  («). 

EzceptionB  to  the  rule  against  splitting  of  "remedies** :— (1)  Transfer 

of  Property  Act,  1882,  s.  99 — ^The  said  section  provides  that  where  a  mortgagee 
obtains  a  personal  decree  against  a  mortgagor  in  respect  of  the  mortgage-debt 
or  any  other  debt,  and  attaches  the  mortgaged  property  in  execution  of  the  decree, 
he  shall  not  be  entitled  to  bring  such  property  to  sale  otherwise  than  by  institu- 
ting a  suit  for  sale  under  s.  67  of  the  said  Act,  and  he  may  institute  such  suit 
notwithstanding  anything  contained  in  s.  43  of  the  Code  (a).  The  effect  of  the 
said  s.  99  is  to  remove  the  bar  imposed  by  s.  43  against  the  splitting  of  a  mortga- 
gee's remedies.  The  reason  why  the  bar  is  removed  is  that  the  said  s.  99  curtails 
a  mortgagee's  powers  to  have  the  mortgaged  property  sold  in  execution  of  a 
personal  decree  obtained  against  the  mortgagor  except  by  instituting  a  regular 
suit  for  sale  of  the  mortgaged  property.  But  though  the  said  s.  99  allows  a 
mortgagee  to  split  his  remedies,  it  does  not  allow  him  to  split  his  claim  (6). 

(2)  Transfer  of  Property  Act,  1882,  s,  PO— Where  a  mortgagee  obtains  a 
decree  for  sale  of  the  mortgaged  property  in  terms  of  s.  88  of  the  Transfer  of 
Property  Act,  and  the  property  is  sold,  but  the  nett  sale  proceeds  are  not  sufficient 
to  pay  the  mortgage-debt,  he  may  subsequently  apply  for  a  decree  for  the 
balance  under  s.  90  of  the  said  Act  notwithstanding  anything  contained  in  s.  43  of 
the  Code,  although  a  claim  to  such  relief  has  not  been  included  in  his  suit  (c), 

(3)  Deccan  Agriculturists'  Relief  Act,  1879  {as  amended  by  Act  XXII  of 
1882),  s,  15  A — The  efFect  of  the  said  section  is  to  allow  a  mortgagor  to  split 
his  remedies  by  providing  in  efFect  that  if  he  sues  the  mortgagee  for  an  account, 
he  will  not  be  precluded  from  suing  him  subsequently  for  redemption  (<f). 

Summary  of  the  above:— 

(a)  One  and  the  same  transaction  may  give  rise  to  several  distinct  causes 
of  action,  and  a  plaintifF  may  bring  as  many  suits  as  there  are  causes 
of  action. 

( b  )  One  and  the  same  cause  of  action  may  give  rise  to  several  distinct 
remedies,  but  a  plaintifF  may  not  bring  separate  suits  in  respect  of 
the  several  remedies  except  with  the  leave  of  the  Court  obtained  before 
the  first  hearing  of  the  first  suit. 

( c )  Not  more  than  one  suit  can  be  brought  in  respect  of  a  single  and  an 
entire  cause  of  action,  in  other  words,  a  plaintiff  cannot  split  a 
cause  of  action. 

Minors^-^The  provisions  of  this  section  apply  to  adults  as  well  as  to 
minors.    Thus  a  suit  by  a  minor  by  his  guardian  for  the  rent  due  for  1903  and  1904 


Sz)    Gutnaniv.  Bam  Padarath,  2  All.  93%,  \  (r)    Muaaheb    t.   Inayatullcih,     14   All.  513; 

a)   BholaNathv.  Muhammad,  2B  All.  2iS.  ;  Hamiduddin  v.  Kedar  Nath,  20.   All. 

h)    Oirtrind  ▼.   Para%haram,    25  Bom.    161;  j  386. 

Kethacram  t  Ranchhort,  30  Bom.  156.  '  {H)   See  Bhau  w.  Harit  7  Bom.  377. 
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Sg.  will  bar  a  subsequent  suit  by  the  minor  on  attaining  majority  for  the  rent  due 

-44  for  1901  and  1902.    The  acts  of  a  guardian  in  the  conduct  of  a   suit  must  be 

upheld  unless  it  is  shown  that  they  were  unreasonable  or  improper  (e;. 

Execution  proceedingS.-^This  section  does  not  apply  to  proceedings  in 
execution  of  a  decree.  Thus  if  a  decree  gives  reliefs  of  a  different  character, 
such  as  a  decree  for  possession  and  a  decree  for  co5f5,  there  is  nothing  in  the  Code 
which  prevents  separate  and  successive  applications  for  execution  as  regards 
each  of  them  (/)» 

44.     Rule  (a) — No  cause  of  action  shall,  unless  with  the 

Only  certain  claims     l^ve  of  the  Court,  be  joined  with  a  suit 

to  be  joined  with  suit     for  the  recoverv  of  immoveable  property, 

for  recovery  of  land.  ^^    ^^    ^y^^^^    ^     declaration    ot    title    tO 

immoveable  property,  except — 

(a)  claims  in  respect  of  mesne-protits  or  arrears  of 
rent  in  respect  of  the  property  claimed, 

{b)  damages  for  breach  of  any  contract  under  which 
the  property  or  any  part  thereof  is  held,  and 

(c)  claims  by  a  mortgagee  to  enforce  any  of  his  reme- 
dies under  the  mortgage. 

Rule  (b) — No  claim  by  or  against  an  executor,  adminis- 

Claims  by  or  against      ^'^^^^    ^^    ^^^^^   ^S    SUch,    shall    be  .joiucd 

executor,  administra-  Avith  claims  by  or  against  him  personally, 
tor  or  eir.  uulcss    the    last-mentioned    Claims    are 

alleged  to  arise  with  reference  to  the  estate  in  respect  of 
which  the  plaintiflE  or  defendant  sues  or  is  sued  as  executor, 
administrator  or  heir,  or  are  such  as  he  was  entitled  to,  or 
liable  for,  jointly  with  the  deceased  person  whom,  he 
represents. 

This  section  deals  with  what  may  be  called  Joinder  of  Claims^  Rule 
^a)  declares  that  no  claims  other  than  those  specified  in  the  three  exceptions  shall 
be  joined  without  the  leave  of  the  Court  with  a  claim  for  the  ^'recovery  of  immove- 
able property,  "  or  for  a  "  declaration  of  title  to  immoveable  property,  '*  The  ob- 
ject of  the  rule  is  to  prevent  a  joinder  with  a  claim  for  the  recovery  of  immoveable 
property  or  for  a  declaration  of  title  to  tmmovea 6^  property,  of  claims  of  o^/i^r 
ttnJ  dissimilar  character.  If  such  latter  claims  are  proposed  to  be  joined  with  a 
claim  for  the  recovery  of,  or  for  a  declaration  of  title  to,  immoveable  property,  the 
leave  of  the  Court  must  first  be  obtained,  and  such  leave  will  only  be  granted  if 
the  Court  thinks  that  the  two  classes  of  claims  can  be  conveniently  disposed 
<)f  together  in  one  suit.  Hence  we  see  that  the  leave  of  the  Court  is  neces- 
sary, if —  .  "     ■■ 

(i)  the  suit  is  one  for  the  **  recover^'  '*"  of  immoveable  property  6r  for  a 
"  declaration  of  title  "  to  immoveable  property ;  and 


{e)    Gapal  V.  Naramnga,  22  Mad.  309.  |  515.    But   seo    Radha    Charan   v.  Jlaw 

if)    HadftaKishcnv.  BadhaPerahad,  li  C&\.    I  .9j?i(/;i,  12  All.  392.       .      ■ 
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(ii)    the  claim  proposed  to  be  joined  with  such  a  suit  is  of  a  character  differ-  S.  M 

ent  from  the  claim  for  the  recovery  of,  or  for  a  dedaratioii  of  title  to, 
'  ^iawttcveable  property. 
The  leave  of  the  Court  is  necessary,  if  i>oth  the  conditions  set  forth  above 
are  concurrent  in  a  case.     If  either  of  these  conditions  is  wanting,  the  leave  of 
the  Court  is  not  necessary. 

The  leave  of  the  Oonrl  mnet  be  obtained— 

(i)  if  the  suit  is  for  the  recovery  of  immoveable  property  or  for  a  dt- 
clofaiion  of  titU  to  imtnoveahle  property, —A  suit  ior  foreclosure  or  redemp- 
tion of  a  mortgage  is  not  a  suit  for  the  **  recovery^*  of  immoveable  property. 
Therefore  a  claim  for  possession  may  be  joined  with  such  a  suit  without  the  leave 
of  the  Court  {g). 

(ii)  if  the  claim  proposed  to  be  joined  with  a  claim  for  the  recovery 
of  immoveable  property  or  for  a  declaration  of  titl^  to  immoveable  property 
is  of  a  character  different  from  the  latter  c/aim.^  thuB  if  ^4  owns  29  parcels 
of  land,  and  he  is  dispossessed  of  all  these  parcels  by  i^,  ii  may,  without  the  leave 
of  the  Court,  bring  one  suit  against  B  for  the  recovery  of  all  the  plots.  Here 
there  is  a  joinder  of  29  claims,  but  ■  they  are  all  of  the  same  character,  all  the 
claims  being  for  the  recovery  of  Immoveable  property  (h).  Similarly,  if  A  owns 
two  plots  of  land  in  respect  of  which  B  is « entitled  to  pre-emption,  and  he  sells 
both  the  plots  to  C  on  the  same  day  by  two  separate  deeds  of  sale,  B  may  sue 
for  pre-emption  of  both  the  plots  without  the  leave  of  the  Court.  Here  there  is 
a  joinder  of  two  claims,  but  they  are  both  of  the  same  character,  they  being 
both  for  pre-emption  of  immoveable  property  (0-  On  the  same  principle,  a  mort- 
gagee holding  two  mortgage  deeds  over  separate  properties  from  the  same 
person,  may  join  both  in  one  suit  for  sa/c,  without  the  leave  of  the  Court  (/). 

Where  a  claim  cannot  be  joined  with  a  claim  for  the  recovery  of  immove- 
able property  without  the  leave  of  the.  Court,  it  is  optional  with  the  plaintiff 
either  to  obtain  the  leave  and  bring  one  suit  in  respect  of  both  the  claims,  or 
to  bring  separate  suits  in  respect  of  each  of  them.  The  plaintiff  is  not  confined 
to  the  first  only  of  these  two  courses  (k). 

Before  proceeding  further  we  may  observe  that  the  word  used  in  the  mar- 
ginal note  to  the  section  is  '*  claim."  The  corresponding  term  used  in  the  section 
is  "cause  of  action.**  In  the  notes  to  this  section  we  have  used  the  expression 
"claim"  in  preference  to  "cause  of  action,"  as  it  is  the  more  appropriate  term 
to  be  used  in  this  cbrttext. 

Claims,  relating  to ."  moveable  "  property  may  be  joined  with  a  claim 
forthe.recovery  of  immoveable  property  or  for^  a  declaration  of  title  to 
immo.vi^ble  property,  provided  that  the.  cause  of  action  is  the  same  — 
This^CMCtion  should  be  read  with  section  43, ,  which  directs  that  every  suit  shall 
include  the  whole  of  the  claim  which  the  plaintiff  is  entitled  to  make  in  respect 
of  the  same  cause  of  action  (/).  Hence  there  is  nothing  irregular  in  seeking  to 
reoover  immoveable  and  moveable  property  in  one  suit  unthont  the  leave  of  the 
Court,  if  the  caqse  of  action  isf  the  sapie  in  respect  of  both.  N^iy,  if  the  plaintiff 
in  such  acase  ^ues  to  recover  only  one  of  the  two  kijids  of  property,  he  will   be 


ig)    TaweU  ▼.  8taH  Co.  3C.  D.  629;  Withal  v. 

JSixtm,  28  C.  D.  413;  Oovinda  y.  Mana.  14 

Mad.  284.  . 

ih)    Chidanibard  v.  Bdmaaarhi,  5  Mad.  161. 
(i)    A mbika ▼, BaniUdit,  17 All.  274. 


0)     Raghubar  v.  Jwala,  25  All.  229. 

(k)    Sheo  BaUm  v.  Sheo  SahaU  6  All.  358,  362; 

LaUsaor  v.  Janki,  19  Cal.  615. 
(I)    Gly'ana  v.  Kflndttsami,  10  Mad.  375,  506. 
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S'  44  precluded  from  suing  for  the  other  by  virtue  of  the  provisions  of  s.  43.    Thus 

where  a  Mahomedan  died  leaving  two  heirs,  A  and  B,  and  C  purchased  from  A 
certain  immoveable  property  come  to  ^*8  share,  and  from  B  certain  moveable 
property  come  to  B^%  share,  and  both  the  properties  were  at  the  time  of  purchase 
in  the  wrongful  possession  of  D,  it  was  held  that  not  only  could  C  sue  D  for 
the  recovery  of  both  the  moveable  and  immoveable  property  in  one  suit- without 
the  leave  of  the  Court,  but  that  if  he  did  not  do  so,  he  would  be  precluded  from 
afterwards  suing  for  the  property  omitted  in  the  first  suit  (m).  In  the  above  case, 
the  catfse  of  action  in  respect  of  both  the  properties  is  the  same,  namely, 
dispossession  and  refusal  to  deliver  up  the  property  when  demanded.  If 
the  cause  of  action  is  not  the  same,  a  claim  for  the  recovery  of  moveable 
property  may  not  be  joined  with  the  claim  for  the  recovery-  of  immoveable 
property  without  the  leave  of  the  Court  (n). 

Lea^e  of  the  Oourt— Leave  should  be  obtained  before  the  plaint  is  filed  (o). 
And  since  the  leave  under  this  section  is  not  a  condition  precedent  to  jurisdiction 
like  the  leave  under  cl.  12  of  the  Charter,  it  may  be  granted  on  good  cause  shown, 
even  after  the  institution  of  the  suit  (p)»  An  objection  that,  the  plaintiff  has 
joined  together  claims  which,  by  this  section,  may  not  be  joined  together  without 
the  leave  of  the  Court,  must  be  taken  in  the  Court  of  first  instance.  If  it  is  not 
taken  in  the  Court  of  first  instance,  it  will  be  regarded  as  waived,  and  it  will  not 
therefore  be  entertained  in  the  Court  of  appeal  (q). 

Appeal.  -  No  appeal  lies  from  an  order  under  Rule  (a)  refusing  leave  to 
join  a  claim  with  a  claim  for  the  recovery  of  immoveable  property  (r). 

Exception  (a)— it  was  held  so  far  back  as  the  year  1866  that  a  claim  for 
arrears  of  rent  of  immoveable  property  may  be  joined  with  a  claim  for  a  declara- 
tion of  title  to  the  property  in  one  suit  (s). 

Bule  (b) — This  rule  provides  that  no  claim  by  a  person  in  his  represent- 
ative character  shall  be  joined  in  the  same  suit  with  claims  by  YiimpersonaUyy 
nor  shall  claims  against  a  person  in  his  representative  character  be  joined  with 
claims  against  him  personally — 

(1)  unless  the  claims  by  or  against  him  personally  arise  with  reference  to 
the  estate  which  he  represents,  or 

(!')  unless  he  was  entitled  to,  or  liable  for,  those  claims  jointly  with 
the  deceased  person  whom  he  represents. 

Where  a  person  dies  leaving  a  will  of  which  he  has  appointed  an  executor, 
the  executor  is  the  legal  representative  of  the  deceased.  And  where  a  person  dies 
intestate,  and  letters  of  administration  have  been  granted  to  a  person  lawfully 
entitled  to  administer  his  property,  the  administrator  is  the  legal  representative 
of  the  deceased.  Suppose  A  by  his  will  directs  his  executor  B  to  continue 
his  business,  and  the  executor  purchases  for  the  purposes  of  A*s  business  certain 
goods  from  C  in  his  own  name.  The  first  branch  of  Rule  (b)  provides  that  Cmay 
in  such  a  case  sue  B  for  the  price  of  the  goods,  and  may  claim  the  price  against 
B  personally^  or,  in  the  alternative,  against  him  as  executor.  It  will  be  noted 
that  in  the  case  put  above,  the  personal  claim  against  B  arises  with  reference  to 
the  estate  of  which  he  is  the  executor.  But  if  B  purchased  certain  goods  from  C 
as  executor  in  the  course  of  the  administration  of  ^4*8  estate,  and  other  goods 


(m)    Qaiieih  t.  Jewadh,  31  Cal  262,  31 1.A.  10. 
(n)    Bkuni  Lai  v.  Baldeo  BanK  24  All.  553. 
(o)    Pitcher  t.  Hinds,  11  C.  D.  68. 
y))    Clarlc  V.  Wray.  31  C.  D.  68. 


(q)   Dhondiba  ▼.  BamehandrOj  5  Bom.  554 : 

Mania  ▼.  CFttUar,  16  AH.  190i 
(r)  Bandhanv.  Solhu^B  Mi.  ISL 
(«)    Bajvnditr  v.  Sheopurtun,  10  M.  I.  A.  438. 
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under  a  separate    contract   altogether  in  his  own  name  and  expressly  for  the  A?i)t 

purpose  of  his  own  business,  C  cannot  join  both  claims  against  B  in  one  suit  (t),  '   ^ 

The  second  branch  of  Rule  (b)  we  shall  illustrate  by  the  following  case : 
A  and  //  jointly  purchase  goods  from  C.  A  dies  leaving  a  will  of  which  B  is  the 
executor.  Here  A  and  B  are  jointly  liable  for  the  price  of  the  goods.  C  may  therefore 
sue  B  for  the  price  in  his  (B's)  personal  as  well  as  representative  character.  If 
A  and  B  had  purchased  goods  from  C  under  separate  contracts,  C  ought  to 
bring  two  separate  suits  against  B^  one  as  ^'s  executor  to  recover  the  price  of  the 
goods  sold  to  At  and  the  other  against  B  personally  to  recover  the  price  of 
the  goods  sold  to  him. 

Heir  as  such. — A  Hindu  window  sued  her  husband's  executor  (1)  to 
recover  certain  ornaments  forming  part  of  her  stridhanam,  and  (2)  to  recover  part 
of  her  husband's  estate  as  his  heir.  It  was  held  by  the  High  Court  of  Bombay 
that  the  suit  was  bad  for  misjoinder  of  causes  of  action,  on  the  ground  that  the 
first  was  impersonal  claim,  and  the  second  claim  was  made  by  the  widow  as  her 
husband's  heir  (m).  Sargent,  C.  J.,  said  :  "  Now,  when  can  it  be  said  that  a  claim 
is  made  by  '  an  heir  as  such  '  ?  Plainly  such  a  claim  is  made  when  the  plaintiff 
rests  his  claim  entirely  on  the  allegation  that  he  is  the  heir  of  another,  and,  as 
such,  asserts  a  right  against  the  defendant.**  This  decision  has  been  dissented 
from  by  the  High  Court  of  Allahabad,  on  the  ground  that  the  second  claim  also 
was  by  the  widow  in  her  personal  capacity,  and  not  in  her  representative  capacity, 
for  the  share  was  claimed  by  her  in  her  own  right,  and  not  on  behalf  of  the  estate 
of  her  deceased  husband.  According  to  the  Allahabad  Court,  a  claim  is  said  to  be 
made  by  "  an  heir  as  such,"  when  the  heir  claims  in  a  representative  capacity. 
And  an  heir  is  said  to  claim  in  a  representative  capacity,  when  on  obtaining  a 
succession  certificate  under  the  Succession  Certificate  Act,  1889,  he  sues  the 
debtors  of  the  deceased  to  recover  debts  owing  to  the  deceased.  The  Court 
observed :  "  In  our  judgment  the  *  heir  '  referred  to  in  Rule  (b)  is  an  heir  suing 
or  being  sued  in  his  representative  capacity,  who,  like  an  executor  or  administra- 
tor, represents  the  estate  of  a  deceased  person  "  (v).  This,  it  is  submitted,  is  the 
correct  view  of  the  section. 

Procednre  in  cases  of  miaijoinder  of  causes  of  action.— Where  there 

is  a  misjoinder  of  causes  of  action,  the  plaint  will  be  amended  by  striking  out  such 
of  the  causes  of  action  as  may  not  be  joined  with  the  rest,  and  the  suit  will 
then  be  proceeded  with  (tr).     See  s.  53,  cl.  (b). 

45.  Subject  to  the  rules  contained  in  Chapter  11,  and 
Plaintiff  may  join  ^  scction  44,  the  plaintiff  muy  Unite  in 
several  causes  of  the  Same  suit  Several  causes  of  action 
^*^*®"*  against  the  same  defendant  or  the  same 

defendants  jointly  ;  and  any  plaintiffs  having  causes  of 
action  in  which  they  are  jointly  interested  against  the  same 
defendant,  or  the  same  defendants  jointly,  may  unite  such 
causes  of  action  in  the  same  suit. 

But  if  it  appear  to  the  Court  that  any  such  causes  of 
Court  may  order  actiou  Cannot  be  conveniently  tried  or 
separation,  disposcd  of  together,  the  Court  may,  at 

(«)    ^VhiUoorth  t,  DarbUhire,  41  W.  P.  317.        I    (r)    Ahmad-tid-din  v.  Hikandar,  18  All.  256. 
(H)    Ashatai  v.  Haji  Tyeb,  6  Bom.  3eO  I    (w)    Aahabai  v.  Haji  Tyeb,  6  Bom.  390. 
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S.  45  any  time  before  the  first  hearing,  of  its  own  motion,  or  on 
the  application  of  any  defendant,  or  at  any  subsequent 
stage  of  the  suit,  if  the  parties  agree,  order  separate  trials  of 
any  such  causes  of  action  to  be  had,  or  make  such  other 
order  as  may  be  necessary  or  expedient  for  the  separate  dis- 
posal thereof. 

When  causes  of  action  are  united,  the  jurisdiction  of  the 
Court  as  regards  the  suit  shall  depend  on  the  amount  or 
value  of  the  aggregate  subject-matters  at  the  date  of  in- 
stituting the  suit,  whether  or  not  an  order  has  been  made 
under  the  second  paragraph  of  this  section. 

Scope  of  the  section. — Suits  may  be  divided  into  two  classes  according 
to  the  number  of  causes  of  action.  Each  of  these  two  classes  may  again  be 
divided  into  four  classes  according  to  the  number  of  plaintiffs  and  defendants. 
The  following  table  shows  the  classification  : — 

Suits. 

A.     Those  in  which  there  is  only  one  B.     Those  in  which  there  arc  two  or 


cause  of  action  :  — 

(1)  One  plaintiff  V.  one  defendant. 

(2)  Two  or   more  plaintiffs  v.   one 

defendant  (s.  26). 

(3)  One  plaintiff  v.   two  or   more 

defendants  (s.  28). 

(4)  Two  or  more  plaintiffs  v.  two 

or   more  defendants  (ss.  26 
and  28). 


more  causes  of  action : — 

I  One    plaintiff  v.    one   defendant 

(s.  45). 

II  Two  or  more  plaintiffs    v.  one 

defendant  (s.  45). 
Ill  One    plaintiff  v,    two  or    more 

defendants  (s.  45). 
IV  Two  or    more  plaintiffs  v.  two 
or  more  defendants  (s.  45). 


We  have  dealt  with  the  four  divisions  of  cases  comprised  in  class  A.  The 
present  section  deals  with  the  four  divisions  of  cases  comprised  in  class  B.  As 
will  be  seen  from  the  above  table,  there  is  in  each  of  those  cases  more  than  one 
cause  of  action.  The  provisions  of  the  present  section  are  intended  to  apply 
only  to  those  cases  in  which  there  is  more  than  one  cause  of  action.  Wc  proceed 
to  consider  the  four  divisions  comprised  in  class  B  in  turn.  Before  doing  so,  we 
may  observe  that  the  provisions  of  this  section  are  to  be  applied  subject  to  the 
provisions  of  s.  44,  and  that  the  Court  to  which  the  plaint  is  presented  must  have 
jurisdiction  both  as  regards  the  subject-matter  of  the  causes  of  action  [x")  and 
their  aggregate  value. 

I.  One  plaintiff,  one  defendant,  and  two  or  more  causes  of  aciion  - 

When  there  is  only  one  defendant,  the  section  says  that  *♦  the  plaintiff  may  unite 
in  the  same  suit  several  causes  of  action  against  the  same  defendant.*^  But  the 
causes  of  action  must  not  be  distinct  and  unconnected.  Thus  a  claim  for  damages 
for  assault  may  not  be  joined  with  a  claim  for  damages  for  breach  of  a  contract, 
though  the  claims  may  be  by  the  same  plaintiff  against  the  same  defendant. 
For  cases  under  this  division,  see  notes  **  Leave  of  Court, ^'  (ii),  p.  95  ante. 

II.  Two  or  more  pltintiffs  and  two  9t  more  causes  of  action :  [Mis- 
joinder of  plaintiffs  and  CaUHes  of  action]'- The  section  says  that  "  any  plaintiffs 
having  causes  of  action  in  which  they  ar^  jointly  interested  against  the  same 

(«)    ^ivraju  T,  Purtiahotnm,  7  Mad,  173. 
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defendant,  may  unite  such  causes  of  action  in  the  same  suit."     But  two  or  more  S*  45 

persons  may  not  join  as  plaintiffs  in  respect  of  di5/mc/  causes  of  action  (s.  31,  2nd 
para).  If  all  the  plaintiffs  are  not  jointly  interested  in  all  the  causes  of  action, 
the  suit  will  be  bad  for  misjoinder  of  plaintiffs  and  causes  of  action. 

IllnstrationB. 

(1)  A  and  B  are  assaulted  by  C  at  an  interview  in  Cs  house.  A  and  B 
sue  C  for  damages  for  assault.  The  suit  is  bad  for  misjoinder  of  plaintiffs  and 
causes  of  action,  for  there  being  distinct  acts  of  assault,  each  plaintiff  has  a 
distinct  cause  of  action  against  Cx  Varajlal  v.  Ramdat,  26  Bom.  259  ;  Ali  Serang 
V.  Beadon,  11  Cal.  524. 

(2)  Ay  i?,  and  C  the  trustees  of  a  temple,  are  removed  from  the  office  of 
trustee  by  a  District  Temple  Committee,  The  three  trustees  together  sue  the 
Committee  for  a  declaration  that  their  removal  from  office  was  without  just  cause, 
and  therefore  null  and  void.  The  suit  is  bad  for  misjoinder  of  plaintiffs  and  causes 
of  action,  for  the  wrongful  dismissal  of  each  trustee  is  a  distinct  wrong  giving  rise 
to  a  distinct  cause  of  action  :  Ramanuja  v.  Devanayaka^  8  Mad.  361 . 

It  has  been  held  by  the  Madras  and  Calcutta  High  Courts  that  where  two 
or  more  plaintiffs  base  their  claims  to  relief  in  respect  of  several  properties  on  a 
common  ground ^  such  claims  may  be  united  in  the  same  suit.  On  the  other 
JMind,  it  has  been  held  by  the  High  Court  of  Allahabad,  that  such  claims  cannot 
be  joined  in  the  same  suit,  and  that  if  they  are  joined  together,  the  suit  will  be 
bad  for  misjoinder  of  plaintiffs  and  causes  of  action.  The  view  of  the  Madras 
Court  appears  to  be  the  better  one.    We  give  the  cases. 

Madras  case. — A  and  B  sue  C  for  possession  of  certain  lands  from 
which,  it  is  alleged,  they  are  wrongfully  evicted  by  C.  A  is  entitled  to  the 
melvaram  and  B  to  the  kudivaram  right  in  the  lands.  The  suit  is  not  bad  for 
misjoinder  of  plaintiffs  and  causes  of  action,  for  though  A  and  B  are  entitled  to 
different  rights  in  the  property,  the  ground  on  which  relief  is  claimed,  namely, 
dis(>ossession,  is  common  to  both  the  plaintiffs;  Muthuvijaya  v.  Chockalingamy 
19  Mad.  335;  Sundar  y ,  Bansman^  33  Cal.  367.  [The  Allahabad  High  Court 
would  hold  in  such  a  case  that  thesuit  is  bad  for  misjoinder.] 

Allahabad  cases.  —A  succeeds  to  B^s  estate  by  inheritance  and  assigns 
a  portion  thereof  to  C.  D  is  in  possession  of  the  estate  and  disputes  ^'s 
right  of  succession  to  it.  A  and  C  jointly  sue  D  for  recovery  of  possession 
of  the  portions  of  the  estate  to  which  they  are  respectively  entitled.  The  suit 
is  bad  for  misjoinder  of  plaintiffs  and  causes  of  action,  for  A  claims  by  right 
of  inheritance^  and  C  claims  under  an  assignment  from  A:  Salima  Bibi  v. 
Sheikh  Muhammad,  18  All.  131;  Rahim  Bakhsh  v.  Amiran  Bibi,  18  All.  219; 
Rajjo  Kuar  v.  Debi  Dial,  18  All.  432.  [The  Calcutta  and  Madras  Courts  would  hold 
that  the  suit  is  not  bad  for  misjoinder,  for  the  ground  of  relief  is  the  same, 
namely,  dispossession.] 

Procedure  in  cases  of  misjoinder  of  plaintiffs  and  causes  of  action.— 

A  suit  ought  not  to  be  dismissed  merely  because  it  is  bad  for  misjoinder  of 
plaintiffs  and  causes  of  action.  If  the  defect  is  discovered  at  or  before  the 
settlement  of  issues,  the  plaint  ought  to  be  returned  for  amendment  under  s.  53, 
cl.  (b  ,  sub-cl.  (iii),  so  that  the  plaintiffs  may  elect  which  of  them  shall  continue 
as  plaintiff  in  the  suit.  If  the  deftct  is  Hot  discovered  until  after  the  settlement 
of  issues,  the  Court  may  amend  the  plaint  under  s.  53  cl.  (c),  or,  if  moved 
thereto,  may  grant  permission  to  the  plaintiff  to  withdraw  the  suit  under   s.  373 
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3.  Seven  different  salt  manufacturers  enter  into  seven  different  contracts  S*  45 
with  At  to  manufacture  salt  for  A,  and  deliver  it  in  his  factory.     A,  alleging  that 

all  the  seven  persons  had  failed  to  deliver  salt  according  to  the  terms  of  the  agree- 
ment with  them,  brings  a  suit  against  them  for  a  decree  that  they  might  be 
directed  to  deliver  the  salt  to  him.  The  suit  is  bad  for  multifariousness,  for  the 
breach  of  each  contract  gives  rise  to  a  distinct  cause  of  action,  and  no  one 
defendant  is  interested  in  any  of  the  causes  of  action  arising  from  the  breach  of 
contracts  with  the  other  defendants  :  Namasivaya  v.  Kadir  Ammaly  17  Mad.  168. 

4.  A  and  B  at  Madura  enter  into  an  agreement  to  carry  on  business  jn 
partnership  at  Silangoor,  and  to  send  C  as  agent  to  Silangoor  to  conduct  the 
business  there.  A,  alleging  that  C  had  failed  to  carry  out  his  instructions  and  to 
furnish  accounts,  and  that  B  was  colluding  with  C,  sues  B  and  C,  claiming  dis- 
solution of  partnership  as  against  i?,  and  damages  for  breach  of  contract  as 
agent  a&  against  C.  The  suit  is  bad  for  multifariousness,  for  there  are  two 
distinct  causes  of  action,  and  neither  defendant  is  liable  in  respect  of  the  cause  of 
action  against  the  other  :  Muthappa  v.  Muthu,  27  Mad.  80. 

In  ills.  (1)  and  (4)  what  are  really  two  suits  have  been  combined  into  one. 
In  ill.  (2)  what  ought  to  have  been  three  separate  suits  are  joined  in  one.  And 
in  ill.  (3)  what  are  really  seven  suits  are  united  in  one  suit.  In  all  the  cases 
it  was  held  that  the  suit  was  bad  for  misjoinder  of  defendants  and  causes  of 
action.  The  reason  why  the  law  forbids  a  joinder  in  one  suit  of  distinct  causes 
of  action  against  different  defendants,  each  of  whom  is  unconnected  with  the 
cause  of  action  against  the  others,  may  thus  be  stated  in  the  words  of  Peacock, 

C.  J.,  (/) :    "  Such  a  joinder complicates  the  case  before  the  Judge, 

and  renders  it  exceedingly  difficult  for  him  in  dealing  with  the  case  of  each 
defendant  to  exclude  from  his  consideration  those  portions  of  the  evidence  which 
may  not  be  admissible  against  him,  though  admissible  against  one  or  more  of  the 
others.  Moreover,  it  is  vexatious  and  harassing  to  the  different  defendants. 
Such  a  procedure  renders  it  almost  compulsory  on  all  the  defendants  to  be  pre- 
sent, either  in  person  or  by  their  pleaders,  whilst  the  case  is  going  on  against 
the  others  in  respect  of  matters  in  which  they  are  not  interested  ;  and,  moreover, 
it  is  harassing  and  inconvenient  as  regards  the  attendance  of  the  witnesses  of 
the  several  defendants,  as  it  renders  it  necessary  for  the  witnesses  of  each  to  be 
present,  and  to  be  detained  whilst  the  case  of  the  others  is  bein^  heard  and 
determined."  If  sections  28  and  45  be  read  together,  as  they  must  be,  the  joint, 
several  or  alternative  liability  of  defendants  mentioned  in  s.  28,  means  a  joint, 
several  or  alternative  liability  in  respect  of  one  or  several  causes  of  action,  which 
cause  or  causes  of  action  are  united  in  the  same  suit  against  the  same  defendants 
jointly  ;  in  other  words,  while  a  cause  or  causes  of  action  must  be  joint  as  to  all 
the  defendants,  the  relief  asked  may  be  joint,  several,  or  in  the  alternative  {g). 

Procedure  in  cases    of   mnltifmousii ess-— Where  a  suit  is  bad  for 

multifariousness,  the  plaint  ought  to  be  returned  for  amendment  under  s.  53,  cl. 
(b),  sub-cl.  (iii)  (h).  If  this  is  not  done  when  the  plaint  is  presented,  and  the 
objection  is  taken  by  the  defendants  in  their  written  statement,  the  plaintiff  may 
be  allowed  to  withdraw  the  suit  under  s.  373  with  liberty  to  bring  a  fresh  suit 
properly  framed  (i).  If  the  plaintiff  does  not  apply  for  a  withdrawal  under  s.  373, 
and  insists  that  the  suit  is  not  bad  for  multifariousness,  the  proper  course  for  the 

{J)    Raja  Bam  Tewary  v,  Luchmun,  8  W.  R.     !    (h)    Gaiieshi  v.  Khairati,  16  All.  279,  281. 

15.  '    (i)    Ltick'imaey  x.Fazulla, 5  Bom.  m. 

ig)   Nartingh  Daa  v.  MangaU  5  All.  163, 170.       | 
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S«  45  Court  is  to  frame  an  issue  on  the  question  of  multifariousness,  and  if  it  is  found 
that  the  suit  is  bad  for  multifariousness,  to  dismiss  the  suit  on  that  ground.  The 
Court  should  not  in  such  a  case  proceed  to  hear  the  suit  on  the  merits  (j). 

An  objection  for  multifariousness  may  be  taken  even  on  appeal  (k). 
The  procedure  to  be  adopted  by  the  appellate  Court  in  cases  of  multifarious- 
ness would  appear  to  be  as  follows  : 

(a)  If  the  suit  is  dismissed  by  the  lower  Court,  and  the  plaintiff  appeals 
from  the  decree  of  dismissal,  the  appellate  Court  will  uphold  the  order 
of  dismissal,  if  it  finds  that  the  suit  is  bad  for  multifariousness  (/). 

(b)  If  the  lower  Court  has  passed  a  decree  for  the  plaintiff,  and  the  defen- 
dants appeal  from  the  decree,  and  the  appellate  Court  finds  that  the  suit  is 
bad  for  multifariousness,  it  may  set  aside  the  decree  of  the  lower  Court, 
and  dismiss  the  plaintiff's  suit  (m);  or  it  may,  in  a  proper  case,  sustain  the 
decree  of  the  lower  Court  as  against  one  set  of  defendants  in  respect  of 
the  causes  of  action  in  which  they  arc  jointly  interested,  and  allow  the 
plaintiff  to  withdraw  the  suit  as  against  the  other  defendants  with  liberty 
to  bring  a  fresh  suit  against  them  («).  The  provisions  of  s.  578  do  not 
apply  to  cases  of  multifariousness  (o). 

One  cause  of  action* — Every  case  of  multifariousness  pre-supposes  wore 
than  one  cause  of  action.  Hence  where  there  is  only  one  cause  of  action,  there 
can  be  no  multifariousness  : 

Snits  not  multifarious. 

1.  Ay  alleging  that  his  brother  B  has  mortgaged  his  iA's)  share  in  his 
father's  property  to  C  without  his  knowledge  and  consent,  and  that  C  is  in 
possession  as  mortgagee,  sues  B  and  C  for  a  declaration  of  title  to  his  share  of 
the  property,  and  for  possession  of  the  share.  The  suit  is  not  bad  for 
multifariousness,  for  there  are  not  two  causes  of  action,  but  only  one,  namely, 
the  infringement  of  i4's  right  of  ownership  by  B,  The  mortgage  and  disposses- 
sion are  both  of  them  acts  evidencing  the  infringement  of  A 's  right:  Indar 
Kuar  v.  Gur  Prasad,  11  All.  33. 

2.  A  sells  three  properties  by  private  contract  to  B.  After  the  sale  to  B, 
all  the  three  properties  are  attached  in  execution  of  a  decree  held  by  C  against  Ay 
and  they  are  sold  in  execution  to  D,  £,  and  F,  respectively.  A  suit  by  B  against 
A  (the  vendor),  C  (the  decree- holder),  andD,  JS,  and  F  (execution-purchasers),  to 
set  aside  the  execution  sale,  is  not  bad  for  multifariousness :  Haranund  v. 
Prosunno  Chunder,  9  Cal.  763 ;  Gumani  v.  Ram  Charan^  1  All.  555. 

Note. —  In  the  Calcutta  case  cited  above.  Garth,  C.  J.,  said  "The  plaintiff 
has  but  one  object,  namely,  to  establish  his  private  purchase  as  against  the  claim 
in  execution  ;  and  the  defendants,  who  contest  his  claim,  have  but  one  defence, 
which  is  common  to  them  all,  viz.,  that  the  plaintiff^ s purchase  is  invalid.'' 

In  a  suit  for  ejectment  all  persons  alleged  to  be  in  wrongAil  posses- 
sion of  the  land  maybe  joined  as  defendants,  though  they  may  claim  under 

different  titles- — A  obtains  a  lease  of  a  piece  of  land  from  B,  and  enters  into 
possession  of  the  land.  B  then  lets  the  land  in  separate  portions  and  by  separate 
leases  to  C,  D,  and  E,     A  sues  B,  C,  D,  and  E  to  eject  them  from  the  land. 


U)    Kacher  r.  Bai  Bathore,  7  Bom.  289,  291; 

Bam   Narain    v.  Annoda,  14  Cal.    681; 

Muthappa  v.  Muthu,  27  Mad.  80. 
(Ic)    Muthappa  v.  Muthu,  27  Mod.  80,  85. 
(0    Kachary.  Bai  Bathore,!  Bom.   289;  i2am 

Narain  v.  Annoda^  14  Cal.  681. 
(m)  Namaaivayav.  Kadir,  17  Mad.  168,   178; 


Muthappa  v.  Muthu,  27  Mad.  80,  85. 
(n)    Oaneahi  Lai  v.  Khairati  Sitio^i,  16  All. 

279. 
(o)    Ganeshi  Lai  v.  Khairati  Singh,  16  Alt. 

279;    Nanuisivaya    v.  Kadir,  17    Mod. 

168, 176;  Muthappa  v.  Muthi.  27  Mad.  80. 
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The  suit  is  not  bad  for  multifariousness.     In  this,  as  in  every  action  of  ejectment,  S*  45 

there  is  but  one  cause  of  action,  namely  dispossession.  It  is  immaterial  that  T,  D, 
and  E  claim  under  different  titles.  The  title  by  which  they  claim  forms  no  part  of 
the  plaintiff's  cause  of  action  (/>). 

Where  two  or  more  persons  coDspire  together  to  commit  a  vfiousc,  or 
to  commit  a  breach  of  several  contracts  entered  into  with  them  separ- 
ately by  the  plaintiff,  they  may  all  be  joined  as  defendants  in  one  suit.— 

The  reason  is  that  the  plaintiff  has  in  such  a  case  but  one  cause  of  action  against 
all  the  defendants,  namely,  a  combination  to  do  the  act  complained  of.  Thus  if  in 
ill.  (3;  on  p.  101  above,  the  seven  salt  manufacturers  had  conspired  together  not 
to  deliver  the  salt  to  A,  A  could  have  brought  one  suit  against  them  all. 
Similarly  if  A  and  /^conspire  together  to  assault  C,  C  may  bring  one  suit  against 
them  for  damages  for  assault  (q),  Uf)on  the  same  principle  where  ^l  obtained  a 
decree  against  B  for  possession  of  certain  lands  in  which  86  persons  had  distinct 
and  separate  tenures,  and  these  86  persons  combined  together  to  keep  A  out 
of  possession  and  declined  to  pay  the  rents  to  him,  it  was  held  that  A  might  join 
the  86  tenants  as  defendants  in  one  suit  for  a  declaration  of  his  proprietor^'  right 
to  the  lands  (r).  But  separate  suits  should  be  brought,  if  there  is  no  collusion 
or  combination  between  the  tenants  (s), 

IV-    Two  or  more  plaintiffs,  two  or  more  defendants,  and  two  or 

more  causes  of  action-— in  such  a  case  the  plaintiffs  must  be  jointly  interested 
in  the  causes  of  action,  and  the  defendants  also  must  be  jointly  interested  in  the 
causes  of  action.  The  section  says :  *•  any  plaintiffs  having  causes  of  action  in 
which  they  are  '  jointly  '  interested  against  the  same  defendants  •  jointly '  may 
unite  such  causes  of  action  in  the  same  suit."  If  the  plaintiffs  are  not  jointly 
interested  in  the  causes  of  action,  the  suit  will  be  bad  for  misjoinder  of  plaintiffs 
and  causes  of  action.  See  case  II  above.  If  the  plaintiffs  are  jointly  interested 
in  the  several  causes  of  action,  but  the  defendants  are  not,  the  suit  will  be 
bad  for  multifariousness.  And  if  neither  the  plaintiffs  nor  the  defendants  are 
jointly  interested  in  the  causes  of  action,  the  suit  will  be  bad  for  a  double 
misjoinder,  namely,  misjoinder  of  plaintiffs  and  causes  of  action  and  misjoinder  of 
defendants  and  causes  of  action.  Thus  if  A  agrees  to  sell  and  deliver  salt  to  Bt 
and  C  agrees  to  sell  and  deliver  salt  to  Z>,  and  B  and  D  sue  A  and  C  for  damages 
for  breach  of  the  contracts  entered  into  with  them  respectively,  the  suit  is  bad 
for  a  double  misjoinder.  Neither  plaintiff  has  any  interest  in  the  cause  of  action 
of  the  other,  nor  has  either  defendant  any  interest  in  the  cause  of  action  against 
the  other.  But  if  two  contracts  are  entered  into  each  between  B  and  D  of  the  one 
part  and  A  and  Cot  the  other  part,  B  and  D  may  bring  one  suit  against  A  and 
Con  the  two  contracts. 

2nd  paragraph  of  the  section* — Even  though  the  provisions  of  the  1st 
clause  of  the  present  section  are  complied  with,  and  only  such  causes  of  action 
are  joined  as  may  be  lawfully  joined  together,  it  may  be  that  they  cannot  be 
conveniently  tried  together.  Though  the  joinder  of  the  causes  of  action  may  be 
perfectly  legal,  they  may  require  se()arate  trials.  In  such  a  case,  the  Court  may 
order  separate  trials.  These  trials,  however,  will  not  be  distinct  suits,  but  they 
will  be  in  the  nature  of  sub-suits  under  the  title  and  number  of  the  principal  suit 
from  w-hich  they  spring  (/). 


(p)  Nuiido  Kumar  v.  Bonomali,  29  Cal.  871, 
880 ;  Ishan  Chunder  v.  Rameswar,  24 
Cal.  831. 

(q)  Vatajlal  v.  Ratndaty  26  Bom.  259;  Singa 
Beddi  ▼.  Madava  Bau,  20  Mad.  36a 


(r)    Loke  Nath  v.  Kcshab  Bam,  13  Cal.  147. 
(s)    Mam   Naraiii    v.    AunocUi,   14    Cal     681; 

Sudhendu  v.  Durga,  14  Cal.  435 
(0    Khadaraaheb  v.  ChotihibU  8  Bom.  616. 
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48-«  ^^*  ^"y  defendant,  alleging  that  the  plaintiff  has  unit- 

Defendant  may  apply     ed  in  the  same  suit   several    causes  of 
to  confine  suit.  actiou    which    cannot    be    conveniently 

disposed  of  in  one  suit,  may,  at  any  time  before  the  first 
hearing,  or,  where  issues  are  settled,  before  any  evidence  is 
recorded,  apply  to  the  Court  for  an  order  confining  the  suit 
to  such  of  the  causes  of  action  as  may  be  conveniently  dis- 
posed of  in  one  suit. 

47.  If,  on  the  hearing  of  such  application,  it  appears 
Court,   on    hearing     to  the  Court  that  the  causcs  of  action 
d'uKme  cause's  and     "re  such  as  cannot  all  be  conveniently 
order  amendment.  disposcd  of  in  ouc  suit,  the  Court  may 

order  any  of  such  causes  of  action  to  be  excluded,  and  may 
direct  the  plaint  to  be  amended  accordingly,  and  may  make 
such  order  as  to  costs  as  may  be  just. 

Every  amendment  made  under  this  section  shall  be   at- 
tested by  the  signature  of  the  Judge. 


CHAPTER  V. 

Of  the  Institution  of  Suits. 

48.  Every  suit   shall   be   instituted    by   presenting  a 
Suits    to    be   com-     plaint  to  the  Court   or  such   officer  as 
menced  by  plaint.  [^  appoints  in  this  behalf. 

A  suit  is  said  to  be  instituted  when  the  plaint  is  presented— The 

Limitation  Act,  1877,  prescribes  the  period  within  which  suits  are  to  be  instituted, 
S.  4  of  the  Act  provides  that  every  suit  instituted  after  the  period  of  limitation 
prescribed  therefor  shall  be  dismissed  by  the  Court,  although  limitation  has  not 
been  set  up  as  a  defence.  The  Explanation  to  s.  4  of  that  Act  declares,  in  terms 
similar  to  the  present  section,  that  a  suit  is  instituted  when  the  plaint  is  present- 
ed to  the  Court.  All  plaints  must  be  properly  stamped,  and  it  is  provided  by  the 
Court  Fees  Act,  1870,  that  if  a  plaint  is  written  upon  paper  insufficiently  stamped^ 
it  shall  not,  when  presented,  be  received  by  the  Court.  If  a  Court  to  which  a 
plaint  is  presented  finds  that  it  is  written  ufwn  paper  insufficiently  stamped, 
it  may  fix  a  time  within  which  the  requisite  Court  fee  is  to  be  furnished.  If 
the  deficit  stamp  duty  is  not  paid  within  the  time  fixed  by  the  Court,  the  plaint 
will  be  rejected  under  s.  54  of  the  Code.  Suppose  now  that  a  plaintiff  presents 
a  plaint  to  a  Court  on  the  last  day  of  the  period  prescribed  by  the  Limitation  Act 
for  the  institution  of  the  suit.  Suppose  further  that  the  plaint  is  written  on 
paper  insufficiently  stamped,  and  that  he  is  thereupon  required  by  the  Court  to 
pay  the  deficient  stamp  duty.  Suppose  also  that  the  deficient  stamp  duty  is  paid 
by  the  plaintiff  four  days  after  the  date  on  which  the  plaint  is  presented,  that  is  to 
say,  after  expiration  of  the  period  of  limitation.     Should   the  suit  be  dismissed  as 
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time-barrcd  ?    According  to  the  Calcutta,  Madras,  and  Bombay  decisions  (m),  the  «'g. 

suit  is  not  barred  by  limitation,  for  a  suit  is  said  to  be  instituted  when  the  plaint  is  48-6(> 

presented,  and  the  plaint  was  ^resen^e J  before  the  expiration  of  the  period  of 
limitation.  According  to  the  Allahabad  decisions,  the  suit  is  time-barred,  for 
according  to  those  decisions,  a  plaint  is  said  to  be  presented  when  the  full 
stamp  duty  is  paid,  and  such  duty  was  not  paid  until  after  the  expiration  of  the 
period  of  limitation  (v). 

49.  The  plaint  must  be  distinctly  written  in  the  Ian- 
Language  of  plaint.      gUiige  of  the  Court  : 

Provided  that,  if  such  language  is  not  English,  the 
plaint  may  (with  the  permission  of  the  Court)  be  written 
in  English  ;  but  in  such  case,  if  the  defendant  so  require,  a 
translation  of  the  plaint  into  the  language  of  the  Court  shall 
be  filed  in  Court. 

50.  The   ])laint   must  contain    the   following   parti- 

Particulars      to     be      |^nl««-  . 

contained  in  plaint.  CUiar^  . 

(ri)     the  name  of  the  Court  in  which  the  suit  is  brought; 
{b)     the  name,  description  and  plare  of  residence  of  the 
plaintiff ; 

(c)  the  name,  description  and  place  of  residence  of  the 
defendant,  so  far  as  they  can  be  ascertained ; 

{d)  a  plain  and  concise  statement  of  the  circumstances 
constituting  the  cause  of  action,  and  where  and 
when  it  arose  ; 

{e)  a  demand  of  the  relief  which  the  plaintiff  claims  ; 
and 

(/)  if  the  plaintiff  has  allowed  a  set-off,  or  relinquish- 
ed a  portion  of  his  claim,  the  amount  so  allow- 
ed or  relinquished. 

If  the  plaintiff  seeks  the  recovery  of  money,   the   plaint 
,  .  must  state   the  precise  amount,  so  far  as 

In  money-suits.  ,  ,      .         ^  ' 

the  case  admits. 

In  a  suit  for  mesne-profits,  and  in  a  suit  for  the  amount 
which  will  be  found  due  to  the  plaintiff  on  taking  unsettled 
accounts  between  him  and  the  defendant,  the  plaint  need 
only  state  approximately  the  amount  sued  for. 

(«)    Itnjkiahon  v.  Madan  Mohan,  31  Cal.  75 ;    I  Dhondiram  v.  Taba,  27  Bom,  330. 

Aamn    v.     Pathumma,    22    Mad.  494  ;    |   (r)    Durga  Siuph  v.  Bisheshar,  24  All.  218. 
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S.  50  When  the  plaintiff  sues  in  a    representative   character, 

the  plaint  should  show,  not  only   that    he 

.sVep'r^JiS.^"^'  has  an  actual  existing  interest  in  the 
subject-matter,  but  that  he  has  taken   the 

steps  necessary  to  enable  him  to  institute  a  suit  concerning  it. 

Illustrations. 

(a.)    -4  sues  as  ^s  executor.     The  plaint  must  state  that  .-1  has  proved /?'»  will. 

(b.)  A  sues  as  C's  administrator.  The  plaint  must  sUtc  that  A  has  taken  out  administration 
to  C«  estate. 

(c.)  A  sues  as  guardian  of  D,  a  Mahammadan  minor.  A  is  not  D's  g^uardian  according  to 
Mahammadan  law  and  usage.  The  plaint  must  state  that  A  has  been  spcciaUv  appointed  ZXs 
guardian. 

The  plaint  must  show  that  the  defendant  is,    or   claims 
,     .  to   be     interested    in    the     subject-matter, 

csts^  and  ^"lability  To   and  that  he  is  liable  to  be  called   upon   to 
be  shown.  answcr  the  plaintiff's  demand. 

Illustration. 
A  dies  leaving  B  his  executor  C  his  legatee,  and  D  a  debtor  to  A's  estate.     C  sues  D  to  com- 
pel hiro  to  pay  his  debt  in  satisfaction  of  6"s  legacy.    The  plaint  must  show    that  B  has  causelessly 
refused  to  sue  A  or  that  B  and  D  have  colluded  for  the  purpose  of  defrauding  C,    or   other  such 
circumstances  rendering  D  ltab!e  to  C, 

If  the  cause  of  action  arose  beyond  the  perioH  ordinarily 
Grounds  of  exenip-     aUowcd  bv  any  law  ior   instituting   the 

tion     from     limitation  •        .i        ''i    •  i  .i  j 

law.  suit,  the  plamt  must    show  the   ground 

upon  which  exemption  from  such  law  is  claimed. 

Forms  of  plaint— See  Schedule  IV,  Nos.  1-113. 

The  following  is  the  form  of  a  plaint  by  A.  B.,  as  executor  of  the  last  will 
of  C.  /?.,  against  X.  V.  to  recover  from  him  (-V.  Y.)  a  debt  due  by  him  to 
C.  D.y  after  allowing  him  a  set-off,  and  instituted  after  the  expiration  of  the  period 
ordinarily  prescribed  by  the  law  of  limitation  : — 

In  THE  High  Court  of  Judicature  at  Bombay,    [cl.  (a)] 
Ordinary  Original  Civil  Jurisdiction. 
Suit  No.  100  of  1906. 
A.  B.     of  Bombay,  Parsi  inhabitant,  residing  in  Church  Gate^ 
Street   within   the  Fort,   executor   of   the  last  will  of  C.  D.  y Plaintiff. 
deceased,  [cl.  (b)j  J 

V. 

X,  Y.     of  Bombay,  Hindu  inhabitant,  residing  (  n  /     ^^  * 

at   Byculla  without  the   Fort,    [cl     (c)]  j  ^^/^^^^'*'- 

The  plaintiff  abovenamed  states  as  follows  : — 

1.  That  on  the  1st  day  of  January  1902,  the  abovenamed  C.  D.  deceas- 
ed sold  and  delivered  to  the  defendant  in  Bombay  200  barrels  of  flour,  and  the 
defendant  agreed  to  pay  Rs.  3,000,  being  the  price  of  the  said  goods,  on  the  1st 
day  of  January-  1903  [cl.  (d)]. 

2.  That  the  said  C.  D.  died  in  Bombay  on  the  1st  day  of  October  1902 
having  previously  thereto  made  his  last  will  and  testament  dated  the  1st  day 
of  April  1902  whereby  he  appointed  the  plaintiff  his  sole  executor.     Probate  of 
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the  said  will  was  granted  to  the  plaintiff  by  the  High  Court  of  Judicature  at  S«  50 

Bombay  in  the  exercise  of  its  Testamentary  and  Intestate  Jurisdiction  on  the  1st 
day  of  March  1903  [para  10  of  the  section] . 

3.  That  the  defendant  left  Bombay  for  London  on  the  1  st  day  of  August 
1905,  and  returned  to  Bombay  on  the  1st  day  of  January  1906  [para  12  of  the 
section] . 

4.  That  the  said  deceased  was  indebted  to  the  defendant  at  the  time  of 
his  death  in  the  sum  of  Rs.  500,  and  the  plaintiff  hereby  allows  to  the  defendant 
a  set-off  for  the  said  sum,  and  claims  from  the  defendant  the  balance  of 
Rs.  2,500  [cl.  (f)] . 

5.  That  the  plaintiff  repeatedly  demanded  the  said  sum  from  the  defendant, 
hut  the  defendant  has  failed  to  pay  the  same  or  any  part  thereof. 

6.  The  plaintiff  therefore  prays  [cl.  (e)]  — 

(a)  That  the  defendant  may  be  ordered  to  pay  to  the  plaintiff  Rs.  2,500 
with  interest  thereon  at  the  rate  of  5  per  cent,  per  annum  from  the 
1st  day  of  January  1903 ; 

(b)  That  the  defendant  be  ordered  to  pay  the  costs  of  this  suit ;  and, 

(c)  That  the  plaintiff  may  have  such  further  and  other  relief  as  the 
nature  of  the  case  may  require. 

M&Af.,  A,B. 

Attorneys  for  the  Plaintiff  (s.  51). 

plaintiff  (s.  51). 

I,  A.  i?.,  the  plaintiff  abovenamed,  do  solemnly  declare  that  what  is  stated 
in  paras  2,  3,  and  5  is  true  to  my  own  knowledge,  and  that  what  is  stated  in  the 
remaining  paras  1,  4,  and  6  is  stated  on  information  and  belief,  and  I  believe 
the  same  to  be  true.     [This  is  the  verification  clause  referred  to  in  s.  52.] 

Solemnly  declared  at  Bombay  aforesaid  (  A.  B., 

this  1st  day  of  February  1906.  )      Plaintiff  (s.  52). 

Before  me, 

L.M., 

Commissioner. 

Qronnds  of  exemption  from  limitation  law— These  grounds  are  set 

forth  in  sections  12  to  18  of  the  Limitation  Act.  Section  13  of  that  Act  provides 
that  in  computing  the  period  of  limitation  prescribed  for  any  suit,  the  time 
■during  which  the  defendant  has  been  absent  from  British  India  shall  be 
•excluded.  In  the  case  put  above,  the  suit  ought  to  have  been  instituted  in  the 
■ordinary  course  within  three  years  from  1st  January  1903,  that  is  to  say,  on  or 
before  1st  January  1906.  On  referring  to  the  date  at  foot  of  the  plaint  it  will 
be  seen  that  the  suit  is  not  instituted  until  1st  February  1906.  The  suit,  however, 
is  not  time-barred,  for  the  defendant  was  out  of  British  India  for  five  months, 
and  that  period  is  to  be  excluded  from  the  period  of  three  years  prescribed  by 
:the  law  of  limitation  for  the  suit.  In  this  connection  it  may  be  noted  that  a 
plaintiff  will  not  be  allowed  to  take  advantage  of  any  ground  of  exemption  from 
the  law  of  limitation  unless  it  has  been  set  up  in  the  plaint  (tr).  If  no  ground 
-of  exemption  is  set  up,  and  the  suit  appears  from  the  statements  in  the  plaint  to 
be  barred  by  limitation,  the  plaint  shall  be  rejected  ;  see  s.  54,  cl.  (c). 


(«•)    Jogeshwar  v.  Raj  Narain,  31  Cal.  195. 
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S.  50  Clause  (e):   ''Belief'*— The  plaint  must  contain  a  demand  of  the  relief 

which  the  plaintiff  claims.  On  referring  to  the  plaint  above  it  will  be  seen  that 
the  plaintiff  prays  for  three  reliefs,  namely,  (!)  for  payment  of  the  amount 
claimed,  (2  )  for  costs,  and  (3)  for  such  further  and  other  relief  as  the  nature  of 
the  case  may  require.  The  last  prayer  is  called  general  prayer^  Sind'it  is  ^ddtd 
by  way  of  precaution  to  enable  the  plaintif¥  to  claim  a  relief  which  he  may  not 
have  specifically  claimed  in  the  plaint.  A  plaintiff  may  under  the  general  prayer 
claim  any  relief  not  specifically  claimed  by  him  in  the  plaint,  provided  the  relief 
claimed  is  not  inconsistent  with  the  case  made  in  the  plaint,  and  is  supported  by 
evidence  in  the  case  (x).  If  the  above  condition  is  fulfilled,  it  does  not  matter 
that  the  relief  claimed  under  the  general  prayer  is  of  a  different  description  from 
the  specific  relief  claimed  in  the  plaint  (>>).  Thus  in  a  suit  by  a  mortgagee  for 
sale  of  the  mortgaged  property  and  for  '' any  other  relief  to  which  the  plaintiff 
might  be  entitled,"  the  m<Mi;gagee  may  relinquish  his  claim  for  sale,  and  ask 
merely  for  a  simple  money-decree  («).  But  a  general  prayer  will  not  justify  a 
Court  in  granting  the  relief  claimed  to  plaintiff  i?,  if  the  relief  in  the  suit  is 
claimed  by  plaintiff  i4,  and  B  is  joined  as  a  pro  forma  plaintiff.  To  take  an 
instance  :  B  sells  his  interest  in  certain  property  in  the  possession  of  C  to  A.  A 
and  B  then  sue  C  (1)  to  recover  possession  of  the  property,  and  (2)  for  such 
further  and  other  relief  as  the  nature  of  the  case  may  require.  B  makes  no 
claim,  and  he  is  added  as  2i  formal  party  to  the  suit.  The  Court  finds  the  sale 
to  A  void  as  champertous  (Contract  Act,  s.  23).  Such  being  the  case,  no  decree 
can  be  passed  in  favor  of  A  for  possession.  This  will  not  justify  the  Court  in 
awarding  possession  of  the  property  to  B^  though  the  Court  may  find  that  C  is 
in  wrongful  possession  of  the  property,  and  the  person  really  entitled  to  the 
property  is  B,     B  must  bring  a  separate  suit  against  C  to  recover  possession  (a). 

The  following  three  points  bearing,  not  on  the  subject  of  General  Prayer, 
but  on  the  topic  of  Relief,  may  here  be  noted: — 

(1)  Where  a  relief  is  claimed  upon  a  specific  ground,  the  Court  may  grant 
the  same  relief  upon  a  ground  different  from  that  on  which  it  is  claimed  in  the 
plaint,  if  the  ground  is  disclosed  by  the  allegations  in  the  plaint  and  the 
evidence  in  the  case  (6).  Thus  in  a  case  in  which  a  plaintiff  claimed  an  ease- 
ment by  prescription,  and  it  was  found  that  he  was  not  entitled  to  the  easement 
by  prescription,  their  Lordships  of  the  Privy  Council  dealing  with  the  case  as  a 
special  appeal  decreed  the  claim  on  the  presumption  of  title  arising  from  a 
grant  (c). 

(2)  Where  a  plaint  asks  for  more  than  what  the  plaintiff  is  entitled  to, 
the  Court  may  give  him  such  relief  as  it  may  think  the  plaintiff  is  entitled  to  ; 
but  the  suit  must  not  be  dismissed  (d).  Where  a  plaint  asks  for  less  than 
what  the  plaintiff  is  found  to  be  entitled  to,  the  Court  cannot  give  him  more 
than  what  is  asked  for  in  the  plaint.  Thus  it  has  been  held  by  the  Priv>' 
Council,  that  the  Court  cannot  give  more  mesne  profits  than  is  claimed,  although 
a  greater  amount  may  be  proved,  unless  the  plaint  is  amended  before  judg- 
ment (c). 


(j:) 


iv) 


Mohummud  t.  Butta  Eoer,  11  M.  I.  A,  468. 

Ju^ul  T.  Kartic,  21  Cal.  120;  Walpole  v. 

Lcnl  OjTjcrd,  3  Jes.  402 ;  Kefnsto  v.  Kally 

1  rvsoiino,  6  Cal.   485;  Goiind   Bao   v. 

.Stiamm,  251.  A.  195. 
Cockerell  v.  Dickeiia,  2  M.  I.  A.  353 ;  Nudiar 

Chandx.  Praimath,  21  W.  R.  8. 
Sukhdeo  v.  Lachman,  24  All.  456. 
Debt  Dayal  v.  Bhan  Pertap,  31  Cal.  433. 


(0 


(e) 


Basul  Jehan  v.   Itam  Surun,  22  Cal.  589 ; 

Haji  Khan  v.  Baldeodas,  24  All.  90. 
Bajrup  V.  Abut.  6  Cal.  394, 7  I.  A.  240. 
Fitambur  v.  Bam  Joy,  7  W.  B.  93 ;  Lakth- 

vian  V.  Hari,  4  Bom.  584 ;  Pulamada  v. 

Bavuthu,  11  U&A  94,97 
Sooriah  Bmv  v.  Cotaghery,  2  M.  I.  A.  114 ; 

Percival  t.  Collector  of  Chittctgwig,  30 

Cal.  516. 
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(3)  A  plaintiff  may  not  claim  two  alternative  reliefs  which  are  inconsistent 
with  each  other  (/).  A  suit  to  avoid  a  bond  on  the  ground,  first,  that  it  was  a 
forgery  and  never  was  executed  by  the  plaintiff,  and,  next,  in  the  event  of  the 
Court  finding  that  the  bond  was  executed  by  the  plaintiff,  that  it  was  void  for 
want  of  consideration,  or  for  fraud ,  is  an  example  in  this  kind.  In  such  a 
case  the  Court  should  not  allow  any  issue  to  be  raised  on  the  question  of 
fraud  or  want  of  consideration;  but  it  should  not  dismiss  the  suit  merely  because 
inconsistent  reliefs  are  claimed  (g). 

Fraud-— When  fraud  is  charged  against  the  defendant,  it  is  an  acknowledged 
rule  of  pleading  that  the  plaintiff  must  set  forth  the  particulars  of  the  fraud 
which  he  alleges.  General  allegations,  however  strong  may  be  the  words  in 
which  they  are  stated,  are  insufficient  even  to  amount  to  an  averment  of  fraud 
of  which  any  Court  ought  to  take  notice.  If  a  plaintiff  bases  his  claim  for 
relief  on  fraud  charged  against  the  defendant,  but  the  particulars  of  the  fraud 
alleged  are  not  set  forth  in  the  plaint,  the  plaint  may  be  rejected  under  s.  53 
asnot  disclosing  a  cause  of  action  (/i),  or  it  may  under  the  same  section  be  returned 
for  amendment  (i).  A  charge  of  fraud  must  be  substantially  proved  as  laid,  and 
when  one  kind  of  fraud  is  charged,  another  kind  of  fraud  cannot,  upon  failure  of 
proof,  be  substituted  for  it  (/*). 

''When  the  plaintiff  sues  in  a  representative  character. '*— When  a 

person  leaves  a  will,  the  executor  named  in  the  will  may  obtain  probate  of  the 
will.  When  a  person  does  not  leave  a  will,  his  heirs  may  apply  for  letters  of 
administration.  The  person  to  whom  letters  of  administration  are  granted  is 
called  administrator.  The  executor  or  administrator,  as  the  case  may  be, 
of  a  deceased  person,  is  his  legal  representative  for  all  purposes,  and  all  the 
property  of  the  deceased  vests  in  him  as  such.  A  suit  by  a  person  as  executor 
or  administrator  of  a  deceased  person  is  a  suit  by  him  in  a  representative 
character.  111.  (a)  appended  to  para  10  of  the  section  says  that  if  A  sues  X  as 
B's  executor,  the  plaint  must  state  that  A  has  obtained  probate  of  i^'s  will. 
III.  (b)  says  that  if  A  sues  as  T's  administrator,  the  plaint  must  state  that 
A  has  obtained  letters  of  administration  of  the  estate  of  C.  Both  these 
illustrations  contemplate  cases  where  the  law  requires  probate  or  letters  of 
administration  to  be  obtained  to  entitle  a  person  suing  in  a  representative 
character  to  a  decree  in  respect  of  the  estate  of  the  deceased.  In  a  large  majority 
of  cases,  however,  it  is  not  necessary  to  obtain  probate  or  letters  of  administration 
to  entitle  a  plaintiff  suing  in  a  representative  character  to  a  decree  in  respect 
of  the  estate  of  the  deceased.  This  will  be  seen  from  the  following  statement 
of  the  law  on  the  subject : 

7.  Europeans,  Parsi's,  East  Indians,  Jews  and  other  persons 
subject  to  the  provisions  of  the  Indian  Succession  Act  X  of  1865, — 
When  the  deceased  is  a  person  to  whom  the  provisions  of  the  Successiofi  Act 
apply,  probate  or  letters  of  administration  must  be  obtained,  otherwise  no  decree 
will  be  passed  in  respect  of  any  matter  concerning  the  estate  of  the  deceased : 
Succession  Act,  section  187  (as  to  probate),  and  section  190  (as  to  letters  of 
administration). 


S.  50 


(/)    Mahomed  Bukah  v.  Hosaeini  Bibi,  15  Cal. 

684, 15  I.  A.  81. 
(g)    Jino  V.  Manon,  18  All.  125;  contra  Iyt/ap]xi 

V.  Ramalakahniamma^  13  Mad.  549.  where 

the  Riiit  was  diwniRsed. 


(h)    Guuga    Narain   v.    Tiluckram,    15  Cal. 

533 ;,  15  I.  A.  119. 
(/)    Krishnaji  v.  Wamuaji,  18  Borr.  144. 
(J)    Abdul   Hosseiti  v.  lamer,    11   Hem.    620, 

14  1.  A.  1!1. 
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S«  50  The  Succession  Act  applies  to  all   natives  of  India  other  than  Hindus, 

Mahomedans  and  Buddhists^  see  s.  331  of  the  Act. 

2.  Hindus  subject  to  the  provisions  of  the  Hindu  Wills  Act  XXI 
of  1870. — If  a  Hindu  subject  to  tlie  provisions  of  the  Hindu  Wills  Act  dies 
leaving  a  willy  the  executor  shall  not  be  entitled  to  a  decree  in  respect  of  any 
matter  concerning  the  estate  of  the  deceased,  unless  he  has  obtained  probate 
of  the  will  (see  s.  2  of  the  Act  which  incorporates  s.  187  of  the  Succession  Act 
which  requires  probate).  But  if  he  dies  intestate ^  his  heirs  may  sue  in  respect 
of  his  property  without  obtaining  letters  of  administration,  unless  the  suit  is 
one  to  recover  a  debt  due  to  the  deceased,  in  which  case  either  letters  of 
administration  or  a  succession  certificate  must  be  obtained  before  a  decree  can  be 
made  in  favor  of  the  heirs  :  see  Succession  Certificate  Act  VII  of  1889,  s.  4. 

The  Hindu  Wills  Act  applies  to  Hindus,  Jains,  Sikhs  and  Buddhists,  when 
cither  the  will  is  made  within  the  territories  subject  to  the  Lieutenant-Governor 
of  Bengal  or  in  the  towns  of  Madras  and  Bombay,  or  the  will,  though  made 
outside  those  places,  relates  to  immoveable  property  situate  in  those  places. 

J.  Hindus  not  subject  to  the  provisions  of  the  Hindu  Wills  Act — 
These  are  governed  by  the  provisions  of  the  Probate  and  Administration  Act  V 
of  1881.  The  latter  JU:t  does  not  require  probate  or  letters  of  administration, 
so  that  the  executor  of  a  Hindu  not  governed  by  the  Hindu  Wills  Act  may  sue 
without  obtaining  probate,  and  his  heirs  may  sue  without  obtaining  letters  of 
administration.  But  when  the  suit  is  to  recover  a  debt  due  to  deceased,  no  Court 
will  pass  a  decree  against  the  debtor,  except  on  the  production,  by  the  person 
suing,  of  a  probate  or  letters  of  administration  or  a  succession  certificate :  see 
Succession  Certificate  Act  VII  of  1889,  s.  4. 

The  Probate  and  Administration  Act  applies  to  all  persons  to  whom  the 
Indian  Succession  Act  does  not  apply.  It  therefore  applies  to  Mahomedans,  and. 
subject  to  the  provisions  of  the  Hindu  Wills  Act,  to  Hindus. 

4.  Mahomedans, —  Mahomedans  are  governed  in  matters  of  probate  and 
administration  by  the  provisions  of  the  Probate  and  Administration  Act.  Hence 
the  rules  as  to  probate,  letters  of  administration,  and  succession  certificate  in 
the  case  of  Mahomedans  are  the  same  as  in  case  (3)  above. 

5.  Native  Christians, — Up  to  the  year  1901,  Native  Christians  were 
governed  by  the  provisions  of  the  Indian  Succession  Act.  Hence  it  was  necessaiy, 
where  the  deceased  had  left  a  will,  that  the  Executor  should  obtain  probate  before 
he  could  establish  any  right  as  executor  to  the  property  of  the  deceased  (Succes- 
sion Act,  s.  187).  And  where  the  deceased  had  died  intestate,  letters  of  adminis- 
tration were  required  before  any  right  could  be  established  to  any  part  of  the 
property  of  the  deceased  in  a  Court  of  law  (Succession  Act,  s.  190).  In  the  year 
1901,  an  Act  was  passed  called  the  Native  Christian  Administration  of  Estates 
Act  (VII  of  1901),  declaring  inter  alia  that  the  provisions  of  section  190  of  the 
Succession  Act  shall  not  apply  to  any  part  of  the  property  of  a  Native  Christian 
who  has  died  intestate.  The  result  therefore  is  exactly  the  same  as  in  case  (2) 
above,  that  is  to  say,  if  a  Native  Christian  dies  leaving  a  will,  probate  must  be 
obtained  to  entitle  the  executor  to  obtain  a  decree  in  respect  of  the  property  of 
the  deceased  as  provided  by  s.  187  of  the  Succession  Act.  But  if  he  dies  intestate, 
his  heirs  may  sue  in  respect  of  his  property  without  obtaining  letters  of  admini- 
stration, unless  the  suit  is  one  to  recover  a  debt  due  to  the  deceased,  in  which 
case  either  letters  of  administration  or  a  succession  certificate  must  be  obtained 
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before  a  decree  can   be  made  in   favour  of  the  heirs :  see  Native  Christians  «^®* 

Administration  of  Estates  Act,  s.  5.  OU-oi. 

Where  plaintiff  sues  under  a  power  of  attorney —Where  X.  Y.  holds  a 

power  of  attorney  from  A,  B.  to  institute  a  suit  against  C,  D.  the  suit  must  be 

brought  in  the  name  of  ^.  B.  as  shown  below  : — 

.       ^'^'  of ............residing  at....... ^V  ^'^  \  Plaintiff . 

constituted  attorney   A.   Y.  of residmg  at J 

V. 

C.  D.  of residing  at \  Defendant, 

Where  the  plaintiff  is  a  registered  comrauy.— Where  the  plaintiff  is  a 

company  registered  under  the  Companies  Act,  the  suit  should  be  instituted  in  the 
name  of  the  Company  as  shown  below  : — 

The  Oriental   Spinning  and  Weaving  Company   Limited  j 

registered  in under  Acts and  having  its  registered  v  P/am^/jj^. 

office  at I 

V. 

A.  B,  of residing  at Defendant. 

Where  the  plaintiff  is.  a  partnership  Arm.— Where  the  plaintiff  is  a 

partnership  firm,  the  names  of  all  the  partners  should  be  set  forth  in  the  plaint 
as  shown  below  except  where  the  High  Court  Rules  permit  the  suit  to  be  brought 
in  the  name  of  the  firm.     The  same  rule  applies  to  unregistered  companies  {k), 

A.  B.  of residing  at "j 

C.  D  of , residing  at y 

£,  F,  of residing  at all  carrying  [Plaintiff. 

on  business  in  partnership  at in  the  name  and  style  of J 

V. 

X,  y.  of residing  at [  Defendant. 

Where  the  plaintiff  is  a  non-proprietary  club.— Where  a  club  is  not  a 
proprietary  one,  and  its  affairs  are  managed  by  a  committee  and  a  secretary,  the 
secretary  alone  cannot  sue  a  member  for  any  debt  due  by  the  member  to  the 
club,  but  the  whole  club  and  all  its  members  must  sue  the  defaulting  member  for 
the  debt  (/).  If  the  number  of  members  is  numerous,  any  one  of  the  members 
may  sue  for  himself  and  the  other  members  with  the  permission  of  the  Court 
(see  notes  to  s.  30^. 

51.     The  plaint  shall  be  signed  by  the  plaintiff  and  his^ 

Plaints  to  be  signed   pleader  (if  any),  and   shall  be  verified  at 

and  verified.  ^^^e  foot  by  the  plaintiff   or  by  some  other 

person  proved  to  the  satisfaction  of  the  Court  to   be    ac- 

quainted  with  the  facts  of  the  case : 

Provided  that,  if  the  plaintiff  is,  by  reason  of  absence 
or  for  other  good  cause,  unable  to  sign  the  plnint,  it  may  be 
signed  by  any  person  duly  authorized  by  him  in  this  behalf. 

OmlBSion  to  sign  plaint.— if  a  plaint  is  not  signed  by  the  plaintif¥  or  by 
any  person  duly  aiithorised  by  him  in  that  behalf,  the  plaint  may  be  returned  for 

(fr)    Ganesha  t.  Mundi  Forest  Co.,  21  All  346.     |    (1\    Michael  v.  Btiggs,  14  Mad  362 
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(in)    is   wrongly   framed   by   reason  of  non- joinder        ***^ 
or    misjoinder    of    parties,  or    joint     causes 
of  action   which  ought  not  to  be  joined  in 
the  same  suit,  or 

{iv)     is  not  framed  in  accordance  with  the  provisions 
of  section  42; 

(c)  at  any  time  before  judgment  be  amended  by  the 
Court  upon  such  terms  as  to  the  payment  of 
costs  as  the  Court  thinks  fit : 

Provided  that  a  plaint  shall  not  be  amended  either  by 
the  party  to  whom  it  is  returned  for  amendment,  or  by  the 
Court,  so  as  to  convert  a  suit  of  one  character  into  a  suit  of 
another  and  inconsistent  character. 

When  a  plaint  is  amended  under  this  section  the 
amendment  shall  be  attested  by  the  signature  of  the  Judge. 

Scope  of  the  sectiOD. — This  section  provides  for  three  things,  namely,  (1) 
refecting  a  plaint,  (2)  returning  a  plaint  to  the  plaintiff  for  amendment,  and  (3) 
the  Court  itself  amending  or  causing  a  plaint  to  be  amended,  retaining  the  plaint 
on  its  file. 

Clause  (a):  Bejection  of  plaint  when  no  caose  of  action  disclosed  in 

the  plfti^fc- — A  plaint  may  be  rejected,  in  the  discretion  of  the  Court,  if  it  does 
not  disclose  a  cause  of  action  (o).  In  a  suit  for  declaratioa  of  tide  to  immoveable 
property,  the  plaintiff's  cause  of  action  is  denial  of  his  title  to  the  property  by  the 
defendant.  Hence  the  plaint  in  such  a  suit  should  disclose  facts  from  which  it 
could  be  said  that  the  defendant  denied  the  plaintiff's  title.  If  the  plaint  does  not 
disclose  those  facts,  it  may  be  rejected  under  this  section  on  the  ground  that  it 
does  not  disclose  a  cause  of  action.  Suppose  now  that  a  plaint  does  not  disclose 
a  cause  of  action,  and  the  Court  does  not  reject  the  plaint  but  proceeds  to  try 
the  suit,  and  the  evidence  discloses  a  cause  of  action,  and  a  decree  is  macle  for 
the  plaintiff  on  the  evidence.  Is  the  decree  liable  to  be  reversed  in  appeal  on  the 
ground  that  the  plaint  did  not  disclose  a  cause  of  action  ?  No,  for  the  section 
does  not  say  that  the  plaint  shall  be  rejected  if  it  does  not  disclose  a  cause  of 
action ;  it  merely  says  that  the  plaint  may,  in  such  a  case,  be  rejected  by  the. 
Court  in  its  discretion.  Thus  if  in  the  case  put  above,  the  plaint  did  not  disclose 
facts  from  which  it  could  be  said  that  the  defendant  denied  the  plaintiff's  title,  but 
the  evidence  disclosed  those  facts,  and  a  decree  was  made  for  the  plaintiff,  the 
appellate  Court  would  not  reverse  the  decree  merely  because  the  plaint  did"  not 
disclose  any  cause  of  action  (^). 

Afy  or  any  time  before^  the  settlement  of  issues. — H  a  plaint  does  not 
disclose  a  cause  of  action,^  it  may  be  rejected  at,  or  at  any  time,  before^  the 
settlement  of  issues  (s.  146),  but  not  after.  After  settlement  of  issues,  the  suit 
can  only  be  disposed  of  by  judgment  and  decree  (q). 


(o)    Templeton  ▼.  Laurie,  25  Bom.   230,   In   |   (p)    SJiah  Ahmed  y.  Taree  Rai,  7  Cal.  343. 

Dayabhai  ▼.  Lakhmichand,  9  Bom.  358,       (q)    Damodnr  Das  v.  Go^l  Chaitd.  7  All   79 
the  plaint  was  returned  for  amendment,    \ 
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S.  68  danse  (b) :  return  of  plunt  to  ikUintiff  for  amendment.— lender  this 

clause  the  Court  may  return  the  plaint  to  the  plaintiff  for  amendment,  at,  or  at 
any  time  before,  the  settlement  of  issues  (s.  146),  (i)  if  it  is  not  signed  and  verified 
as  required  by  ss.  51  and' 52,  (ii)  if  it  does  not  state  correctly  smd  Mvithout  prolixity 
the  particulars  required  by  s.  50,  (iii)  if  it  is  bad  for  nonjoinder  (s.  32)  or 
misjoinder  of  parties  (ss.  26,  28)  or  for  misjoinder  of  causes  of  action  (ss.  44-45), 
or  (iv)  if  it  is  not  so  framed  as  to  prevent  further  litigation  between  the  parties 
concerning  the  subjects  in  dispute  (s.  42).  The  Court  returning  a  plaint  for 
amendment  under  this  clause  must  fix  a  time  within  which  the  plaint  should  be 
amended  by  the  plaintiff  (r)  If  the  plaint  is  not  amended  within  the  time  fixed 
by  the  Court,  it  should  be  rejected  [s.  54,  d.  (d)].  But  the  Court  has  the  power 
to  extend  the  time,  and  this  it  may  do  although  the  time  originally  fixed  fof 
amendment  has  expired  (s). 

Can  a  plaint  be  returned  for  amendment  after  the  expiration  of  the  period 
of  limitation  for  the  suit  ?  Yes  {t).  If  a  plaint  is  amended  after  the  expiration 
of  the  period  of  limitation  for  the  suit,  is  the  plaint  liable  to  be  rejected  under 
s.  54,  cl.  (c)  ?  No,  because  for  the  purposes  of  limitation  a  suit  must  be  considei* 
ed  to  have  commenced  from  the  date  on  which  the  plaint  was  originally  presented, 
and  not  from  the  date  of  its  amendment  (m). 

01an8e(c}:   Amendment  of  plaint  in  Oonrt— if  a  plaint  is  defective 

for  one  or  other  of  the  reasons  specified  in  clause  (b),  but  the  defect  is  not  dis- 
covered until  after  the  settlement  of  issues,  the  plaint  cannot  be  returned  for 
amendment,  but  the  Court  may  under  this  clause  itself  amend  it  or  cause  it  to  be 
amended  by  the  plaintiff  in  Court  (v).  But  the  powers  of  a  Court  to  amend  a 
plaint  under  this  clause  are  not  confined  to  the  four  cases  specified  in  clause  (b]^, 
sub-clauses  (t)  to  (»v),  but  extend  to  other  cases  also,  of  which  the  illustrations  are 
furnished  by  the  cases  set  forth  in  the  notes  below  under  the  head  **  Converting  a 
suit  of  one  character  into  a  suit  of  another  and  inconsistent  character.**  A  plaint 
under  clause  (c)  may  be  amended  not  only  b>'  the  Court  of  first  instance,  but  also 
by  the  appellate  Court  in  first  as  well  as  in  second  appeal  (ir),  and  even  by  the 
Privy  Council  which  is  the  highest  tribunal  of  appeal  (x).  And,  further,  it  may 
tinder  this  clause  be  amended  at  any  time,  but^  the  amendment  must  be  made 
before  judgment  (y). 

Points  of  difference  between  clanse  (b)  and  clause  (c).— Under  clause 
(b),  the  court  of  first  instance  (as  distinguished  from  an  appellate  Court)  may  re- 
turn the  plaint  to  the  plaintiff  for  amendment  at,  or  at  any  time  before,  the  set- 
tlement of  issues  when  the  plaint  is  defective  for  any  one  or  more  of  the  reasons 
specified  in  sub-clauses  (t)  to  (tv).  Under  clause  (c),  the  Court  of  first  instance 
as  well  as  the  Court  of  appeal  may  amend  the  plaint  or  allow  the  plaint  to  be 
amended  in  Court  at  any  time  before  judgment,  whatever  may  be  the  nature  of 
the  amendment.  But  no  amendment  will  be  allowed  either  under  cl.  (b)  or 
cl.  (c),  if  it  converts  the  suit  into  one  of  a  different  and  inconsistent  char- 
acter. 

OonTertingaanitof  one  diaracter  into  a  suit  of  different  and  in- 
consistent character.— The  general  rule  is  that  a  party  must  be  limited  to  the 
case  which  he  puts  forward  in  his  plaint.    There  are,  however,  cases  in  which  by 


ii 


8hw  Partah  v.  Sheo  Ghotam,  2  All.  875. 
Bhuawanda$  y.  Haji  Abu^  16  Bom.  26^ 
BarkaUun-UiMa  ▼.   Muhamniad,  17  All. 

28$. 
PatelMafatUl  y.  Bai  Parwm,  19  Bom. 

320. 
Bajit  Bam  t.  Katetar,  18  All.  396,  399; 


BaiJ  Nath  ▼.  Chhowaro,  26  AU.  218. 
{w)    Seshamma  ▼.  Ckenftamia,  20  Mad,  467 

Dhani  Bam  ▼,  Bhagwxth.  22  Cal.  692. 
(x)    Mohummud  Zahoor  ▼.    Tnakooranee,  11 

M.I.A.  468,  486. 
(y)   Jiai  Skri  Majirajba  t.  Uaganlal,  19  Bern. 

303. 
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omc  mistake  or  misapprehension  the  plaintiff  has  failed  to  state  his  case  correct- 
y  and  properly  in  the  plaint.  In  such  cases  the  Court  may  allow  the  plaint  to  be 
amended  (z),  for  if  the  amendment  is  refused,  the  plaintiff  may  have  to  bring  an- 
other suit,  and  the  object  of  the  rule  allowing  amendment  of  plaints  is  to  avoid 
multiplicity  of  suits  (a).  But  the  Court  ought  not  to  allow  an  amendment,  if  it 
converts  the  suit  into  one  of  a  different  and  inconsistent  character.  The  law.  pro- 
hibits every  amendment  that  would  change  the  fundamental  character  of  the 
suit  (6).  It  is  not,  however,  to  be  supposed  that  if  the  fundamental  character  of 
the  suit  is  not  altered,  a  plaintiff  is  entitled  as  of  right  to  amend  the  plaint.  As 
stated  by  the  High  Court  of  Bombay,  "the  power  to  get  a  plaint  amended  is  sub- 
ject to  the  discretion  of  the  judge,  and  is  not  claimable  as  a  right  of  the  suitor 
in  all  circumstances  **  (c). 

Boles.— "The  general  rule  is  that  any  amendment  allowed  must  be  such 
as  is  either  raised  in  the  pleadings  (i.e.y  plaint  and  written  statement),  or  is  con- 
sistent with  the  case  as  originally  laid,  and  that  the  state  of  facts  and  the  equities, 
and  ground  of  relief  originally  alleged  and  pleaded  by  the  plaintiff  should  not  be 
departed  from.  This  is  the  rule  laid  down  by  their  Lordships  of  the  Judicial  Com- 
mittee in  the  case  of  Eshen  Chunder  Singh  v.  Shama  Chum  Bhutto  (d),  and  thid 
rule  has  been  followed  in  numerous  decisions  of  our  Courts**  (e). 

Prom  the  general  rule  stated  above,  we  deduce  the  following  three  rules 
each  of  which  is  borne  out  by  the  •ases  cited  under  it : — 

Rule  /. — When  a  plaintiff  bases  his  claim  upon  a  specific  legal  relation 
between  himself  and  the  defendant,  he  may  not  be  allowed  to  amend  the  plaint 
so  as  to  base  it  on  a  different  legal  relation. 

Note, — Even  if  the  legal  relation  between  the  plaintiff  and  the  defendant 
remains  unchanged,  the  plaint  will  not  be  allowed  to  be  amended,  if  it  completely 
alters  the  cause  of  action. 

Rule  II,  -When  a  plaintiff  bases  his  claim  on  a  specific  title^  he  may  not 
be  allowed  to  amend  the  plaint  so  as  to  base  it  on  a  different  title. 

^o^e.— Even  if  the  title  by  which  the  plaintiff  claims  remains  unaltered, 
the  plaint  will  not  be  allowed  to  be  amended,  if  it  completely  alters  the  cause  of 
action. 

Rule  III. — When  one  kind  of  fraud  is  charged,  another  kind  of  fraud  can- 
not, upon  failure  of  proof,  be  substituted  for  it. 

niustratioDBof  Bole  I. 

1.  ^,  alleging  that  B  hired  cargo  boats  from  him,  and  that  a  balance  of 
Rs.  3,000  ,i&  due  to  him  on  that  account,  sues  B  for  the  amount  without  any 
other  prayer  for  relief.  It  is  proved  that  B  did  not  himself  hire  the  boats,  but 
that  he  was  merely  A 's  agent  to  find  hirers  for  the  boats.  A  applies  to  amend 
his  plaint  by  claiming  an  account  from  B  on  the  footing  that  B  was  A 's  agent. 
The  amendment  cannot  be  allowed,  because  in  the  one  case  the  legal  relatH>n 
bet^veea  A  and  B  is  that  of  letter  and  hirer,  and,  in  the  other,  that  of  principal 
and  agent :  Shibkristo  v.  Abdool,  5  Cal.  602. 

2.  A  sues  B  for  the  rent  of  a  house  alleged  to  have  been  let  by  ^  to  ^.  B 
denies  the  lease,  and  contends  that  he  is  the  owner  of  the  house.    A  will  not  be 


S.53 
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Lakshmibai  v.  HaH,  9  B.H.C.  1;  Bhyro 
V.  Lekhranee^  16  W.R.  123;  Hunooman- 
penaud  ▼.  Mussumat  Koonweree^  6  M.I. 
A.  393,  410. 

Saral  Chand  v.  Mohun  Bibi,  25  Cal.  371. 

Ka^nath  v.  Sadativ,  20  Cal.  805. 
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,    Tapiram  v.  8adu,  21  Bom.  570. 

,)    11  I1LI.A.  7;  Mylapore  v.  Yeo  Kay,  14  Cal. 

801. 14  X.A.  168^ 
(e)    Mukhodav,  Ram  Chum,  8   Cal.  871,875; 

Hamilton  v.  Land   Mortgage  Bank,  5 

All.  456. 
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S.  53  allowed  to  amend  the  plaint  by  converting  the  suit  into  a  suit  for  a  declaration  o 

ownership  :    Bai  Shri  Majirajba  v.  Maganlal,  19  Bom.  303. 

3.  A  sues  ^  as  a  trespasser,  claiming  damages  for  xvrongful  occupation 
and  for  injury'  done  to  his  land.  Sometime  after,  A  applies  to  amend  his  plaint 
by  claiming  from  B  rent  for  the  land  on  the  basis  of  a  subsisting  tenancy,  Tfa4 
amendment  cannot  be  allowed,  because  it  will  convert  a  claim  based  on  tresffass 
into  a  claim  on  the  basis  of  a  subsisting  lease;  Narayan  v.  Hart,  13 
Bom.  664  (/). 

4.  A ,  who  is  F^s  agent  to  manage  certain  property  belonging  to  P,  appoints 
5  to  act  as  a  sub-agent  for  P,  and  gives  him  Rs,  1,000  belonging  to  P  for  the  pay- 
ment  of  Government  revenue  and  other  purposes.  5"  fails  to  account  for  the 
money.  P  sues  A  to  recover  the  amount  paid  by  ^4  to  S,  claiming  the  same  ot 
the  ground  that  S  was  appointed  sub-agent  without  P's  authority.  It  is  found  that 
S  was  appointed  sub-agent  with  P's  authority.  P  will  not  be  allowed  to  amffid 
the  plaint  so  as  to  claim  the  said  amount  from  A  on  the  ground  that  A  had  not 
exercised  ordinary  prudence  in  selecting  ^asa  sub-agent  for  P:  Hamilton  w. 
Land  Mortgage  Bank,  5  All.  456.  [This  is  an  illustration  of  the  proposition  io 
the  Note  to  Rule  1.  If  the  amendment  were  allowed,  the  legal  relation  between 
the  plaintiff  and  the  defendant,  which  is  that  of  principal  and  agent,  would  no 
doubt  remain  unchanged,  but  the  cause  of  action  would  be  completely  changed.] 

lllii8tratioii8  of  Bole  II. 

1.  A  sues  B  to  recover  certain  property  as  adopted  son  of  C,  The  Court 
finds  that  the  adoption  is  not  valid.  A  applies  to  amend  his  plaint  by  alleging  that, 
though  the  adoption  may  not  be  valid,  he  is  entitled  to  recover  tlie  property  as 
heir  of  D,  The  amendment  cannot  be  allowed ;  Gopee  Lall  v.  Chundraolee,  19 
W.  R.  12,  I.  A.  Sup.  Vol.  131. 

2.  A  obtains  a  decree  against  a  Hindu  fatHcfr,  and  after  the  death  of 
the  latter  attaches  certain  immoveable  property  in  execution  of  the  decree. 
B  and  C,  sons  of  the  deceased,  sue  A  for  a  declaration  that  the  property  is  not 
liable  to  be  sold  in  execution  of  the  decree  against  the  father,  on  the  ground  that 
the  debts  contracted  by  the  father  were  for  immoral  purposes,  and  that  the  estate 
could  not  therefore  be  bound  by  the  decree  at  all.  It  is  proved  that  the  debts 
were  not  for  immoral  purposes,  B  and  C  apply  to  amend  their  plaint  by  alleging 
that  they  had  separated  from  their  father  before  the  decree  was  passed  against 
him,  and  the  decree  was  not  therefore  binding  upon  their  shares.  The  amendment 
cannot  be  allowed,  because  the  plaintiff'^  claim  as  originally  stated  in  their  plaint 
is  based  on  the  assumption  that  there  was  no  partition  between  them  and  their 
father:    Narayanravv,  J avhervahu,  12  Bom.  431, 

3  ^,  a  Hindu,  claiming  as  the  heir  of  his  uncle,  sues  the  executors  of  his 
uncle's  widow  for  possession  of  property  left  by  the  widow,  alleging  that  the 
same  belonged  to  the  estate  of  his  uncle,  and  that  the  widow  had  no  power  to  dis- 
pose of  it  by  a  will.  The  Court  holds  that  the  widow  had  power  to  will  away  the 
property.  A  will  not  be  allowed  to  amend  his  plaint  by  inserting  a  clause 
submitting  that,  if  the  widow  had  the  Power  to  dispose  of  the  property  by  ^er  will, 
be  was  entitled  to  the  residue  as  his  uncle's  heir,  as  the  same  was  left  to  charit- 
able objects  of  an  unspecified  and  general  character,  and  could  not  therefore 
be  legally  applied  to  charity :  Damodar  v.  Purmanandas,  7  Eom.  155.  [This  is 
an  illustration  of  the  Note  to  Rule  11.  If  the  amendment  were  allowed,  the  title 
by  which  the  plaintiff  claims,  namely  as  his  uncle's  heir,  will  no  doubt  repain 
unchanged,  but  the  cause  of  action  will  be  completely  altered.  ] 

(/)    Bee  also  Oavrishankar  y.  Atmaram,  IS   )  Bom.  451. 

Bom.  611 ;  Banchandra  v    Vaaudev  10,    | 
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lustration  of  Bide  III. 

.4,  the  official  assignee  of  a  deceased  insolvent's  estate,  sues  B  for  Rs.  Ss* 

150,000    alleged    in    the  plaint  to  be  unlawfully    withheld  from   the  estate  in  53-54 

consequence  of  a  payment  fraudulently  concealed  from  A*3  predecessor  in  office. 
It  is  proved  that  A's  predecessor  was  aware  of  the  payment.  A  applies  to  amend 
his  plaint  by  alleging  that,  though  his  predecessor  consented  to  the  payment, 
such  consent  was  illegal,  as  being  a  fraud,  of  a  different  kind  upon  the  Court. 
The  amendment  cannot  be  allowed,  because  to  allege  fraud  of  one  kind  and  to 
substitute  fraud  of  another  kind  is  to  convert  the  suit  into  one  of  an  inconsistent 
character :  Abdul  Hoosein  v.  Turner^  11  Bom.  620,  14  I.  A.,  HI. 

Amendment  of  plaint  by  ft^^i«g  new  reliefB. — The  amendment  of  a 

plaint  by  adding  a  new  prayer  may  or  may  not  convert  the  suit  into  another  of  a 
difTerent  and  inconsistent  character.  If  the  amendment  converts  the  suit  into 
another  of  a  difTerent  and  inconsistent  character,  it  will  not  be  allowed.  If  the 
amendment  does  not  convert  the  suit  into  another  of  a  different  and  inconsistent 
character,  it  may  or  may  not  be  allowed  in  the  discretion  of  the  Court.  In  the 
exercise  of  this  discretion,  the  Court  will  not  allow  an  amendment,  if  the 
application  for  amendment  is  made  at  such  a  late  stage  of  the  proceedings  that, 
if  allowed,  it  would  create  a  necessity  of  practically  trying  the  case  de  novo  {g) ; 
otherwise,  the  amendment  will  be  allowed  (/i).  Thus  a  mortgagee  suing  for  sale 
cf  the  mortgaged  property  will  be  allowed  to  amend  the  plaint  by  asking  merely 
for  a  simple  money  decree  against  the  mortgagor.  In  such  a  case,  the  character 
of  the  suit  is  not  fundamentally  altered,  nor  could  the  defendant  be  possibly 
taken  by  surprise  (i).  Similarly,  a  purchaser  suing  for  specific  performance 
will  be  allowed  to  amend  his  plaint  by  asking  for  a  refund  of  the  earnest  money, 
if  the  Court  does  not  decree  specific  performance  {j). 

A  suit  for  rent  will  not  be  allowed  to  be  converted  into  a  suit  for 
use  and  occupation,  at  least  if  the  application  for  amendment  is  made 
at  a  late  stage  of  the  proceedings—^  sues  B  to  recover  Rs.  l  ,000  alleged  to 
be  the  rent  due  under  a  lease  executed  by  B.  The  Court  finds  that  B  was  in 
occupation  of  the  premises  during  the  period  for  which  the  rent  is  claimed,  but  that 
the  alleged  lease  was  not  executed  by  B.  At  this  stage  A  applies  to  amend  his  plaint 
by  alleging  that,  though  the  lease  was  not  executed  by  J9,  he  is  entitled  to  recover 
the  amount  for  use  and  occupation  of  the  premises.  The  amendment  will  not  be 
allowed  (k). 

When  plaint  shau  be         54.     The  plaint  shall   be   rejected  in 
'^i^^*^^-  the  following  cases  : — 

(a)  i£  the  relief  sought  is  undervalued,  and  the 
plaintiff,  on  being  required  by  the  Court  to 
correct  the  valuation  within  a  time  to  be  fixed 
by  the  Court,  fails  to  do  so  : 

{b)  if  the  relief  sought  is  properly  valued,  but  the 
plaint  is  written  upon  paper  insufficiently 
stamped,  and  the  plaintiff,  on  being  required 


(p)    Narayana  v.  ShankunnU  15  Mad.   255; 

Bamanadan  v,  Pulikutth  21  Mad.  288. 
(h)    KaHnath  v.  Badasiv,  20  Cal.  805 ;  Sukhd^o 

v.  Laehmati^  24  All.  456 
(t)    Sukhdeo  v.  Lachman^  24  All.  456. 


(J)    Ibrahimbhai  v.  FUtclwr,  21  Bom.  827.  .  All.  498. 


(fc)  Lukhee  Kanto  v.  Sumeeriiddi,  13  B.L.R. 
243 ;  Lakshmibai  v.  Han,  9  B.H.C.I.; 
Surettdra  Narain  v.  Bhai  Lai,  22  Cal. 
752;  Bachlieay.  Vpendra,  27  Cal.  239. 
DintinguUh   Balmakund   v.    Dalu^    25 
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within  the  local  limits  o£  the  jurisdiction  of  the  Ss. 

Court  to  which  the  plaint  is  presented  : 

(c)  if,  in  any  other  case,  it  appears  that  the  cause  of 
action  did  not  arise,  and  that  none  of  the 
defendants  are  dwelling,  or  carrying  on  busi- 
ness, or  personally  working  for  gain,  within 
such  local  limits. 

On  returning  a  plaint  the  Judge  shall,   with  his  own 

Procedure  on  re-     hand,  cudorse  tliereou  the   date   of  its 

turning  plaint.  presentation  and   return,    the   name   of 

the  party  presenting  it,  and  a  brief  statement  of  the  reason 

for  returning  it. 

Chartered  High  0otirt8.--This  section  does  not  apply  to  Chartered 
High  Courts  in  the  exercise  of  their  ordinary  or  extraordinary  original  civil 
jurisdiction  (s.  638). 

"Shall  be  returned.**— These  words  are  imperative.  Hence  the  plaint 
should  be  returned^  and  the  suit  ought  not  to  be  dismissed^  in  the  three  cases 
specified  in  the  section  (o). 

58.     The  plaintiff  shall  endorse  on  the  plaint,  or  annex 
Procedure  on  ad-     thereto,   a   memorandum   of    the    docu- 
mitting  plaint.  mcuts  (if  any)  which  he  has  produced 

along  with  it ;  and,  if  the  plaint  be  admitted,  shall  present 
as  many  copies  on  plain  paper  of  the  plaint  as  there  are 
defendants,  unless  the  Court  by  reason  of  the  length  of  the 
plaint  or  the  number  of  the  defendants,  or  for  any  other 
sufficient  reason,  permits  him  to  present  a  like  number  of 
^     .  concise    statements    of    the    nature    of 

Concise  statements.        ^,  ,    .  ,  «.     .i  i-   i? 

the  claun  made,  or  of  the  reliet  or 
remedy  required,  in  the  suit,  in  which  case  he  shall  present 
such  statements. 

If  the  plaintiff  sues,  or  the  defendant  or  any  of  the  de- 
fendants is  sued,  in  a  representative  capacity,  such  state- 
ments shall  show  in  what  capacity  the  plaintiff  or  defend- 
ant sues  or  is  sued. 

The  plaintiff  may,  by  leave  of  the  Court,  amend 
such  statements  so  as  to  make  them  correspond  with  the 
plaint. 


(o)    Ladliaji  ▼.  Hari,  23  Bom.  679. 
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62.  I£  the  document  on  which  the  plaintiff  sues  be  an       efSi 
Production  of  shop-     entry  in  a  shop-book  or  other  book  in 

^^^^'  his    possession    or    power,  the  plaintiff 

shall  produce  the  book  at  the  time  of  filing  the  plaint,  to- 
gether with  a  copy  of  the  entry  on  which  he  relies. 

The  Court,  or  such  officer  as  it  appoints  in  this  behalf, 
Original  entry  to  be  shsU  forthwith  mark  the  document  for 
marked  and  returned.  ^^^  purposc  of  identification ;  and, 
after  examining  and  comparing  the  copy  with  the  original 
and  attesting  the  copy  if  found  correct,  shall  return  the 
book  to  the  plaintiff,  and  cause  the  copy  to  be  filed. 

63.  A  document  which  ought  to  be  produced  in  Court 
Inadmissibility  of     by    the    plaintiff    when    the     plaint    is 

document  not  produc-  presented,  or  to  be  entered  in  the  list 
c  w  en  p  aint  ed.  ^^  j^^  added  or  annexed  to  the  plaint 
and  which  is  not  produced  or  entered  accordingly,  shall 
not,  without  the  leave  of  the  Court,  be  received  in  evidence 
on  his  behalf  at  the  hearing  of  the  suit. 

Nothing  in  this  section  applies  to  documents  produced 
for  cross-examination  of  the  defendant's  witnesses,  or  in 
answer  to  any  case  set  up  by  the  defendant  or  handed  to 
a  witness  merely  to  refresh  his  memory. 

In  what  cases  leave  will  be  granted  nnder  this  section- —The  object 

of  the  section  is  to  provide  against  false  documents  being  set  up  after  the  institu- 
tion of  a  suit.  In  those  cases,  therefore,  where  there  is  no  doubt  of  the  existence 
of  a  document  at  the  date  of  the  suit,  the  Court  should  admit  the  document  in 
evidence  even  though  the  document  was  not  produced  with  the  plaint  or  entered 
in  the  list  of  documents  annexed  to  the  plaint  {q). 


CHAPTER  VI. 

Of  the  Issue  and  Service  of  Summons. 

Issue  of  Summons. 

64.     When  the  plaint  has  been    registered,   and   the 

Summons.  coples    Or    concise    statements    required 

by  section  58  have  been  filed,  a  summons 

may  be  issued  to  each  defendant  to  appear  and  answer  the 

claim  on  a  day  to  be  therein  specified, — 


(q)    Devidas  v.  Pirjada  Begam,  8  Bom.  377. 
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64-67  («)  in  person,  or 

(b)  by  a  pleader   duly   instructed  and  able  to  answer 

all  material  questions  relating  to  the  suit,  or 

(c)  by  a   pleader  accompanied  by   some  other  person 

able  to  answer  all  such  questions. 

Every  such  summons  shall  be  signed  by  the  Judge  or 
such  officer  as  he  appoints,  and  shall  be  sealed  with  the  seal 
of  the  Court : 

Provided  that  no  such  summons  shall  be  issued  when 
the  defendant  has  appeared  at  the  presentation  of  the  plaint 
and  admitted  the  plaintiff's  claim. 

Decree  without  issae  or  service  of  gammons.— The  last  clause  of  this 
section  contemplates  cases  where  a  decree  may  be  made  against  a  defendant 
without  issue  or  service  of  summons  upon  him   (r). 

65.  Every  such  summons  shall  be   accompanied   with 
Copy  or  statement       onc  of  tlic  copics   Or  coucisc   Statements 

annexed  to  summons.      mentioned  in  sectiou  58. 

66.  If  the  Court  sees  reason  to  require   the   personal 
Court  may  order  dc-     appcaraucc  of   the   defendant,  the   sum- 

fendant  or  plaintiff  to     mons  shall  Order  him  to  appear  in  person 
appear  m  person.  j^  Court  ou  the  daj  therein  specified. 

If  the  Court  sees  reason  to  require  the  personal  appear- 
ance of  the  plaintiff  on  the  same  day,  it  ma^  make  an  order 
for  such  appearance. 

As  to  the  consequences  of  non-attendance  in  person,  atee  s.  107. 

deredfoSl^e'^ri^p^r!        67.     No  party   shall   be  Ordered   to 
son  unless  resident          appear  in  pcrsou  uuless  he  resides — 

(a)  within   the   local    limits   of  the   Court's  ordinary 

original  jurisdiction,  or 

(b)  without  such  limits  and  at  a  place  less  than  fifty  or, 

within  50.  or  where       ^^^^^      ^^^^^     '^      ^^^ay 

there  is  railway,  200  Communication  for  five- 
'"**^*'  sixths  of  the  distance   be- 

tween the  place  where  he  resides  and  the  place 
where  the  Court  is  situate,  two  hundred  miles 
from  the  Court-house. 


(r)    Bank  of  Bengal  v.  Cirrie  d-  Co.,  J.  P.L.B.  396. 


Digitized  by 


Google 


SERVICE   OP   SUMMONS  123 

68.  The  Court  shall  determine,  at  the  time  of  issuing        ef  72 
Summons    to    be     ^^^  summons,   whether   it   shall   be   for 

cither  to  settle  issues  the  Settlement  of  issues  only,  or  for  the 
or  for  final  disposal.  fi^^j  disposal  of  the  suit ;  and  the  sum. 
mens  shall  contain  a  direction  accordingly : 

Provided  that,  in  every  suit  heard  by  Courts  of  Small 
Causes,  the  summons  shall  be  for  the  final  disposal  of  the 
suit. 

69.  The  day  for  the  appearance  of  the  defendant  shall 
Fixing  day  for  ap-     be  fixcd  by  the    Court    with    reference 

pcarance  of  defendant,  ^q  j^g  current  busiucss,  the  placc  of  re- 
sidence of  the  defendant  and  the  time  necessary  for  the 
service  of  the  summons  ;  and  the  day  shall  be  so  fixed  as  to 
allow  the  defendant  sufficient  time  to  enable  him  to  appear 
and  answer  on  such  day. 

What  shall  be  deemed  "  suflScIent  time  "  must  be  deter- 
mined with  reference  to  the  circumstances  of  the  case. 

70.  The  summons  to  appear  and  answer  shall  order 
Summons  to  order     the  defendant  to  produce  any  document 

defendant  to  produce     in  hjg   possession  or   powcr,   Containing 

documents  required  by  .  ,  "^       -      .  'l  '     .  1.1 

plaintiff  or  relied  on  by  evidence  rclatmg  to  the  merits  of  the 
defendant.  plaiutifTs  case,  or  upon  which  the  defend- 

ant intends  to  rely  in  support  of  his  case. 

71.  When  the  summons  is  for  the  final  disposal  of  the 
On  issue  of  summons     suit,  it  shall  direct  the  defendant  to  pro- 

for  final  disposal,  de-     ducc,  ou  the  dav  fixed  for  his  appearance, 

fendant  to  be  directed      xi  •.  ^  1  .i  i 

to  produce  his  witness-       the    WltUCSSeS     UpOU    WhoSC    eVldCUCC    UC 

**•  intends  to  rely  in  support  of  his  case. 

Sercice  of  Summons. 

72.  (1)  If  the  defendant  resides  within  the  jurisdic- 
Deiivcry  or   trans-     ^^^^  ^^  ^^^  Court  in  which  the  suit  is  iu- 

mission  of  summons  stitutcd,  or  has  an  agent  resident  within 
or  service.  ^j^^^   jurisdiction  who  is  empowered   to 

accept  the  service  of  the  summons,  the  summons  shall 
ordinarily  be  delivered  or  sent  to  the  proper  officer  to  be 
served  by  him  or  one  of  his  subordinates. 

(2)  The  proper  officer  may  be  an  officer  of  another 
Court  than  that  in  which  the  suit  is  instituted,  and,  where  he 
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is  such  an  oflScer,  the    summons  may,   subject  to  any   rules 

^A^        which  the  High  Court  may  make  in  this  behalf,  be  sent   to 

him  by  post  or  in  such  other  manner  as  the  CJourt  may  direct. 

73.  Service  of  the  summons  shall  be  made  by  delivering 
„  ^    ^       .  or  tendering  a  copy  thereof  signed  by  the 

IMouc  Oi  service  -m 

Judge  or  such   officer  as  he  appoints  in 
this  behalf,  and  sealed  with  the  seal  of  the  Court. 

Object  of  service— The  object  of  the  service  of  a  summons  in  whatever 
way  it  may  be  effected  (other  than  substituted  service  to  which  other  considera- 
tions apply)  is  that  the  defendant  may  be  informed  of  the  institution  of  the  suit 
in  due  time  before  the  date  fi;ced  for  the  hearing  (5). 

74.  When  there  are  more  defendants  than  one,  service 
s^ce  on   several     of  the  summous  shall  be   made   on   each 

defendants.  defendant : 

Provided  that,  if  the  defendants  are  partners,  and  the 
suit  relates  to  a  partnership-transaction  or  to  an  actionable 
wrong  in  respect  of  which  relief  is  claimable  from  the  firm, 
the  service  may  be  made  unless  the  Court  directs  otherwise 
either  (a)  on  one  defendant  for  himself  and  for  the  other 
defendants,  or  (b)  on  any  person  having  the  management  of 
the  business  of  the  partnership  at  the  principal  place,  within 
the  local  limits  of  the  Court's  ordinary  original  civil  j  uris- 
diction,  of  such  bus>iness. 

76,     Whenever  it  may  be  practicable,  the  service  shall 

Service  to  be  on  de-     be   made   ou   the    defendant   in   person, 

i«ctrc*abie''ro"'his     ""l^ss  he  have  an   agent  empowered   to 

agent.  acccpt  the  service,  in  which  case   service 

on  such  agent  shall  be  sufficient. 

76.     In  a  suit  relating  to  any  business  or  work  against 
Service  on  agent  by     a  pcrsou  who  docs  Dot  rcsidc  withiu  the 

whom   defendant    car-      i    ^  1     t      -^  p    ^i_        •      •    t    ^«  r    xi, 

ries  on  business.  local     limitS      OI    the    jurisdiction     ot    tUC 

Court  from  which  the  summons  issues,  service  on  any  mana- 
ger or  agent,  who  at  the  time  of  service,  personally  carries 
on  such  business  or  work  for  such  person  within  such  limits, 
shall  be  deemed  good  service. 

For  the  purpose  of  this  section  the  master  of  a  ship  is 
the  agent  of  his  owner  or  charterer. 

(s)    Bhomshetti  v.  Umaha\  21  Bom.  223,  225. 
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Manager  or  agent  personally  carrying  on  ba8ines8.~The  manager  or        va^ 

agent  contemplated  by  the  section  is  one  who  has  an  initiative  and  independent  dis-  ■ 

cretion,  albeit  subject  possibly  to  general  orders  for  his  guidance.  A  mere 
servant  employed  to  carry  out  orders  or  to  execute  a  particular  commission,  or  a 
factor  or  common  agent  who  is  not  identified  with  the  firm  for  which  he  acts,  is 
not  such  an  agent  (ss), 

77.  In  a  suit  to  obtain  relief  respecting,  or  compensa- 
^  Service  on  agent  in     i\q^  £^j.  wrong  to,  immoveable  property, 

charge  m  suits  for  un-      .|.    ^i  .    °         '      ,     ,  i  ^     ./ 

moveable  property.  if  the  service  cannot  be  made  on  the 
defendant  in  person,  and  the  defendant  has  no  agent 
empowered  to  accept  the  service,  it  may  be  made  on  any 
agent  of  the  defendant  in  charge  of  the  property. 

78.  If  in  any  suit  the  defendant  cannot  be  found,  and 
When  service  may     jf  \^q  jj^ve  no  agent  empowered  to  accept 

be  on  male  member  of        .  .  «    P  -    *  i  •     i    i     i /. 

defendant's  family.  the  service  of  the  summons  on  his  behalf, 
the  service  may  be  made  on  any  adult  male  member  of  the 
family  of  the  defendant  who  is  residing  with  him. 

Explanation. — A  servant  is  not  a  member  of  the  family 
within  the  meaning  of  this  section. 

79.  When   the  serving-officer   delivers   or   tenders  a 
Person  served  to  sign     copy  of  the   summous  to  the   defendant 

cknowicdgment.  personally,  or  to  an  agent  or  other  person 

on  his  bebalf,  he  shall  require  the  signature  of  the  person 
to  whom  the  copy  is  so  delivered  or  tendered  to  an  acknow- 
ledgment of  service  endorsed  on  the  original  summons. 

Befosal  to  sign  acknowledgmont*— Amere  refusal  to  sign  acknowledg- 
ment of  service  is  no  offence  under  s.  173  or  s.  180  of  the  Penal  Code  (t). 

Procedure  when  de-         gQ^     If  the   defendant   or   Other   per- 

fendant      refuses     to  «  •         ^i  lit 

accept  service,  SOU  rcfuscs  to  Sign  the  acKnowleogment, 

or  if  the  serving-officer  cannot  find   the   defendant,  and 
, .    .     ^       there  is  no  agent  empowered  to   accept 

or  cannot  be  found.  .  .  -O ,  ^  i_  •     i.   r    i^ 

the  service  oE  the  summons  on  his  behalt,^ 
nor  any  other  person  on  whom  the  service  can  be  made, 

the  serving-officer  shall  affix  a  copy  of  the  summons  on 
the  outer  door  of  the  house  in  which  the  defendant  or- 
dinarily resides,  and  then  return  the  original  to  the  Court 
from  which  it  issued,  with  a  return  endorsed  thereon  or 
annexed  thereto,  stating  that  he  has  so  affixed  the  copy  and 
the  circumstances  under  which  he  did  so. 


(M)  Goeuldaa  v.  Ganeshlaf,  4  Bom.  416    |   (t     Empres  v.  Krish  Cal  35 
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Ss. 
8081 


SllbBtitated  service. — Service  of  the  summons  may  be  either  direct  or 
substituted.  The  service  of  a  summons  is  said  to  be  direct,  if  it  is  made  by 
delivering  or  tendering  a  copy  thereof  to  the  defendant  personally,  or  to  an  agent 
or  other  person  on  his  behalf,  and  the  signature  of  the  person  to  whom  the  cop>' 
is  so  delivered  or  tendered  is  obtained  to  an  acknowledgment  of  service  endorsed 
on  the  original  summons.  If  the  defendant  or  other  person  refuses  to  sign  the 
acknowledgment,  or  if  the  defendant  cannot  be  found  (s.  80),  or  for  any  other 
reasons  the  summons  cannot  be  served  in  the  ordinary  way  (s.  82),  the  service  of  the 
summons  is  to  be  effected  by  affixing  a  copy  of  the  summons  on  the  outer  door  of 
the  defendants  house  :  this  is  called  substituted  service.  Ss.  80  and  82  deal  with 
substituted  service,  and  they  are  to  be  read  together!  If  the  defendant  or  other 
person  refuses  to  sign  the  acknowledgment,  or  if  the  serving  officer  cannot 
find  the  defendant,  and  there  is  no  agent  or  other  person  on  whom  the  service 
can  be  made  on  behalf  of  the  defendant,  the  procedure  to  be  followed  b}*  the 
serving  officer  is  as  follows  : — 

First,  he  should  affix  a  copy  of  the  summons  on  the  outer  door  of  the  de- 
fendant's house.  If  a  copy  is  not  so  affixed,  the  service  is  not  proper  (m).  Quaere 
whether  affixing  a  copy  on  the  outer  door  of  the  defendant's  place  of  imsiness  is 
good  service  under  this  section  (v). 

Next,  he  should  return  the  original  to  the  Court  with  an  endorsement 
thereon  that  he  has  affixed  the  copy  as  aforesaid,  either  because  the  defendant 
refused  to  accept  service,  or  because  the  defendant  could  not  be  found. 

Lastly,  if  the  rules  of  the  Court  require  it,  he  should  verify  the  returq  made 
under  s.  80  by  an  affidavit  as  provided  by  s.  82. 

Gajmot  find  the  defendant.— For  the  purposes  of  establishing  that  the 
defendant  cannot  be  found,  it  must  be  shown  that  proper  efforts  were  made  to 
find  hint,  as,  for  instance,  that  the  serving  officer  went  to  the  place  or  places  and 
at  the  times  at  which  it  was  reasonable  to  expect  he  would  be  found  (w).  ^lien 
a  defendant  is  temporaHly  absent  from  home,  and  is  not  represented  in  his  house 
by  an  agent  or  male  member  of  his  family  (s.  78),  the  summons  should  be  again 
sent  to  the  defendant's  house  to  be  served  upon  him  when  the  enquiries  made 
show  that  he  Is  likely  to  be  at  home  and  to  be  found  there  (x).  Mere  temporary 
absence  of  the  defendant  does  not  justify  the  serving  officer  in  affixing  a  copy 
of  the  summons  on  the  door  of  the  defendant's  house  (y) ;  much  less,  if  the  serving 
•officer  knows  where  the  defendant  ia,  though  the  defendant  may  not  have  been  in 
he  house  at  the  time  when  he  went  to  serve  the  auounons  (s)/^ ,, .        *^ 

SnAciency  of  service.  ~  if  the  defendant  appears  at  tfke^  Wad«K.Qf  the 
•suit,  no  question  arises  as  to  whether. the  stfinhions  was  duly  served.  But 
when  the  defendant  does  not  appear  atr  the  hearing,  the  question  whether  the 
summons  was  duly  served  arises  directly  for  the  determination  of  the  Court, 
for  the  Court  cannot  proceed  ex  parte  unless  it  is  proved  that  the  summons  was 
•duly  served  [s.  100,  cl.  (a)].  If  a  decree  is  passed  ex  parte  against  a  defendant, 
and  the  defendant  satisfies  the  Court  which  passed  the  decree  that  the  summons 
was  not  duly  served  upon  him,  the^cree  will  be  set  aside  (s.  108;. 

V .   81.     The  serving-officer  shall,  in  all  cases  in  which  the 

Endorsement  of  time     summons  has  been  served    under    sec- 

and  manner  of  service,     tion   79,  endorsc  or  annex,  or  cause  to 

(ii>    Maruti  y.  yithu,  16  Bom.  117.  cUinga  t.  RatnoMOtha/p^U,  21  Mad.  3M. 

ip)    Chembaaappa  v.  Mainaba,  7  B.   H.  C.  A.  (x)    Bkomahetti  ▼.  Umabai,  21  Bom.  28S. 

C.  138.  (y)    Siibramania  v.  Subrumania,  21  Mad.  419. 

<w)  Bajendro  v.  Jan  Meah,  26  Cal.  101:  Cohen  («)    Sakina  y.  GaurU  24  AU.  302. 

V.  NarHng  Dasa,  19  Cal.  201 ;   Saukdr- 
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be  endorsed  or  annexed,  on  or  to   the  original  summons,  a       gf-lij 
return  stating  the  time  when,  and  the  manner  in  which,  the 
summons  was  served, 

82«     When  a  summons  is  returned  under  section   80, 
Examination  of  scrv-     the    Court    shall,    if  the  rctum   under 
ing-offlccr.  that  sectiou   has   not   been   verified   by 

the  affidavit  of  the  serving-officer,  and  may,  if  it  has  been 
so  verified,  examine  the  serving-officer  ou  oath,  or  cause 
him  to  be  so  examined  by  another  Court,  touching  his  pro- 
ceedings, and  may  make  such  further  enquiry  in  the  matter 
as  it  thmks  fit ;  and  shall  either  declare  that  the  summons 
has  been  duly  served,  or  order  such  service  as  it  thinks  fit. 

When  the   Court  is  satisfied  that  there   is  reason   to 
^  ^  .      .  believe   that  the   defendant    is   keeping 

Substituted  service.  ^        <•     ^i  n         ^r.  r 

out  of  the  way  for  the  purpose  ot 
avoiding  the  service,  or  that  for  any  other  reason  the  sum-  - 
mons  cannot  be  served  in  the  ordinary  way,  the  Court  shall 
order  the  summons  to  be  served  by  affixing  a  copy  thereof 
in  some  conspicuous  place  in  the  Court-house,  and  also 
upon  some  conspicuous  part  of  the  house,  (if  any)  in  which 
the  defendant  is  known  to  have  last  resided,  or  in  such  other 
manner  as  the  Court  thinks  fit. 

For  any  other  reason.— Where  by  the  custom  in  India  a  defendant  (being 
a  Hindu  woman  of  rank)  could  not  be  personally  served  with  a  summons,  the 
Judicial  Committee  allowed  service  to  be  substituted  on  her  Dewan,  or  chief 
servant  (a). 

83.     The  service  substituted  by  order  of  the  Court  shall 
Effect  of  substituted    be  as  effectual   as  if  it  had   been  mad^ 
^^^'  on  the  defendant  personally. 

84*     li^henever  service  is  substituted  by  order  of  the 

When  service   sub-     CouTt,    the   Court   shall  fix   such   time 

stituted  time  for  ap-     for  the  appearance  of  the  defendant  as 

pearance  to  be  fixed.  ^^^  ^^^  ^^^  ^^^^^ 

SB.     If  the  defendant  resides  within  the  jurisdiction  of 
Service  of  summons     auv    Court    Other    than    the    Court    in 

when     defendant     re-  v^»  i_   . i_  •.   •      •      ^-j.   ^   j  j    i. 

sides  within  jurisdic-  which  the  suit  IS  instituted,  and  has  no 
tion  of  another  Court,     affent  resident  within  the  local  limits  of 

,and  has  no  agent   to        i^      -      -    --     -  ^     .        ,  ^ 


-accept  service. 


the  jurisdiction  of  the  latter  Court  em- 


(a)    Clark t.  Mullick,  2  M.  I.  A 


Digitized  by 


Google 


^86 


128  CIVIL   tBOCEDUBE   CODE 

powered  to  accept  the  service  o£  the  summons,  such  Court 
shall  send  the  summons,  either  by  one  of  its  officers  or  by 
post,  to  any  Court,  not  being  a  High  Court  ha^nng  juris- 
diction at  the  place  where  the  defendant  resides,  by  which 
it  can  be  conveniently  served,  and  shall  fix  such  time  for  the 
appearance  of  the  defendant  as  the  case  may  require. 

The  Court  to  which  the  summons  is  sent  shall,  upon 
receipt  thereof,  proceed  as  if  it  had  been  issued  by  such 
Court,  and  shall  then  return  the  summons  to  the  Court  from 
which  it  originally  issued,  together  with  the  record  (if  any) 
made  under  this  paragraph. 

Snflciency  of  service* — Where  a  summons  has  been  transmitted  by  one 
Court  to  another  for  service  by  the  latter,  and  the  return  made  by  the  Court 
serving  the  summons  states  that  the  service  has  been  duly  effected,  the  pre- 
sumption will  be  that  the  iervice  was  sufficient  unless  the  return  itself  shows  the 
insufficiency.  Thus  where  ?the  return  was  *•  Read  bailiff's  -endorsement  on  the 
back  of  the  process  stating  that  the  summons  has  been  affixed  to  the  defendant's 
house  on  the  22nd  December,  1884,  at  9  a.m. ;  and  proof  of  the  same  having 
been  duly  taken  by  me,  it  is  ordered  that  the  summons  be  returned,''  it  was  held, 
that  the  return  itself  showed  an  insufficient  service,  as  it  did  not  state  that  the 
affixing  had  been  sanctioned  after  inquiry  as  required  by  s.  82  (6). 

Transmittiiig  Oourt  to  determine  sufficiency  of  service— Where  a 

summoQS  is  transmitted  under  this  section  for  service,  the  question  whether 
the  service  was  sufficient  or  not  is  one  to  be  determined  by  the  Court  from  which 
the  summons  originally  i^ued.  S.  85  does  not  require  the  Court  which  serves 
the  summons  to  make  any  return  touching  the  sufficiency  of  service.  Sections 
87,  88,  and  90  are  the  only  instances  in  which  a  return  of  that  nature  is  pre- 
scribed. On  referring  to  those  sections  it  will  be  seen  that  those  sections  do 
require  *'a  statement   of  the  service"  to  be  endorsed  on  the  summons  '(66), 

86.     Whenever  any  process,  issued  by  any  Court  estab- 

Service,  within  Pre-     lished  beyoud   the  limits  of  thej  towns 

sidency-towns        and     of     Cttlcutta,      Madras,      Bombay     and 

Rangoon,    of    process      ^^   '  •       ^       i  i         -.i  • 

issued   by   Provincial     Kangoou,   18   to   be   served   withm   any 
^^^^^^'  su(ih  town,  it  shall  be   sent  to  the  Court 

of  Small  Causes  within  whose  jurisdiction  the  process  is  to 
be  served, 

and  such  Court  of  Small  Causes  shall  deal  with  such 
process  in  the  same  manner  as  if  the  process  had  been 
issued  by  itself, 

and  shall  then  return  the  process  to  the  Court  from 
which  it  issued. 


(6)    Nnsur  Mahomed  v.  KazbaU  10  Boir.  202.     i     {bb)  v.  Eomanath  v  Ouggodo,  22  Ca]. 
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87.  I£  the  defendant  be  in  jail,  the  summons  shall  be       g^|^ 
Service  on  defendant     delivered  to  the  officer  in  charge  of  the 

'"i^'^-  jail  in  which  the  defendant  is  confined, 

and  such  officer  shall  cause  the  summons  to  be  served  upon 
the  defendant. 

The  summons  shall  be  returned  to  the  Court  from 
which  it  issued)  with  a  statement  of  the  service  endorsed 
thereon  and  signed  by  the  officer  in  charge  of  the  jail  and 
by  the  defendant. 

Sndorsement  of  statement  of  service* — See,  sis  to  the  effect  of  this,  the 

commentaries  on  s.  85  under  the  heading    **  Transmitting    Court   to  determine 
sufficiency  of  service." 

88.  If  the  jail  in  which  the  defendant  is  confined  is  not 

Procedure  if  jail  be  in  the  district  in  which  the  suit  is  in- 
indifferent  district,  stituted,  the  summons  may  be  sent  by 
post  or  otherwise  to  the  officer  in  charge  of  such  jail,  and 
such  officer  shall  cause  the  summons  to  be  served  upon  the 
defendant,  and  shall  return  the  summons  to  the  Court  from 
which  it  issued,  with  a  statement  of  the  service  endorsed 
thereon,  and  signed  as  provided  in  section  87. 

Endorsement  of  statement  of  service* — See,  as  to  the  effect  of  this,  the 
commentaries  on  s.  85  under  the  heading  '*  Transmitting  Court  to  determine 
sufficiency  of  service.'* 

89.  If  the  defendant  resides  out  of  British    India  and 
^     .      u     J  r   ^      has    no    ascent    in    British    India    em- 

Service  when  defend-  _    ,   o  ^     ,  .  , 

ant  resides  out  of  Brit-  powcrcd  to  acccpt  the  scrvicc,  the  sum- 
ish  India,  and  has  no     ^aous  shall  be  addressed  to  the  defend- 

agen^  to  accept  service.  , 

ant  at  the  place  where  he  is  residing 
and  forwarded  to  him  by  post  if  there  be  postal  com- 
munication between  such  place  and  the  place  where  the 
Court  is  situate. 

Where  summons  is  forwarded  by  post.— it  is  essential  in  the  case  of 

service  under  this  section  to  prove  that  the  summons  has  not  merely  been  posted 
but  received  by  the  defendant  (c).  And  where  the  packet  in  which  the  summons 
was  forwarded  to  the  defendant  by  post  is  returned  with  the  endorsement 
"  refused/*  it  will  not  justify  the  Court  in  passing  a  decree  ex  parte  against  the 
defendant,  unless  it  is  proved  that  the  summons  was  delivered  to  the  defendant ^ 
and  that  it  was  the  defendant  that  refused  to  take  delivery  thereof  (</). 


(r)    Fakhr^udrDin  v.  Ghafur-ud-Din^  23  All.    I   (rl)    Jagannath  v.  Sassoon,  18  Bom.  606. 
99.  I 
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The  court-fee  leviable  for  such  service  shal^  be  levied        93.97 
within  a  time  to  be  fixed  by  the  Court 

Costs  of  service.  i     /»         ^i  •     •  t     "^ 

before  the  process  is  issued. 

94.     All  notices  and  orders  required   by   this  Code  to 
Notices  and  orders     be  givcu  to  or  scrvcd  OH  any  person  shall 
in  writing  how  served.     ^^   j^   Writing,   and   shall   be  served   in 
the  manner   hereinbefore   provided  for  the   service  of   sum- 
mons. 

Postage. 

96.     Postage,  where  chargeable   on   any   notice,   sum- 
mons or  letter  issued  under  this  Code  and 
^^  *^^'  forwarded    by    post,    and    the    fee    for 

registering  the  same,  shall  be  paid  within  a  time  to  be  fixed 
by  the  Court  before  the  communication  is  forwarded. 

Provided  that  the  local  Government,  with  the  previous 
sanction  of  the  (lOvernor-General  in  Council,  may  remit 
such  postage,  or  fee,  or  both,  or  may  prescribe  a  scale  of 
court -fees  to  be  levied  in  lieu  thereof. 


CHAPTER  VII. 

Op  the  Appearance  of  the  Parties,  and  Consequence 

OF  Non-appearance. 

96      On  the  day  fixed  in  the  summons  for  the  defend- 
ant to  appear   and    answer,   the   parties 
day^fixed  in  ^iUJ^mons     shall   be    iu    attendance    at    the    court- 
for  defendant  to  ap-     housc   in   pcrsoH  or  by  their  respective 
pear  an  answer.  pleadcrs,    aiid    the    suit    shall   then   be 

heard,   unless   the  hearing   be  adjourned  to   a  future  day 
fixed  by  the  Court. 

97.     If,  on  the  day  so  fixed  for  the  defendant  to  appear 

and  unswer,  it  be  found  that  the  sum- 

Dismissai    of    suit     j^ions    has    not   been    served    upon    him 

where     summons    not       ,  r.      i  /»   -i  p       i 

served  in  consequence     in    consequeiicc   ot   the    lailure    ot    the 
ty'^^'i^r\J^^^^  '"^     plaintiff  to  pay  the  court-fee  leviable  for 
such  service,   the  Court  may  order  that 
the  suit  be  dismissed  : 

Provided  that  no  such  order  shall  be  passed,  although 

the  summons  has  not  been  served  upon 

^^^*^'  the  defendant,  if,   on   the  day  fixed  for 
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"Period  of  one  year  from  Bnch  rettum*"— After  the  summons  is  issued  Ss* 

(s.  64),  it  is  delivered  by  the  Court  to  the  proper  officer  for  service  on  the  defen-  99A-100 
dant  (s.  72).  The  officer  then  delivers  the  summons  to  the  bailiff  whose  duty  it  is 
to  serve  it  on  the  defendant.  After  effecting  service,  the  bailiff  has  to  endorse  on 
the  original  summons  a  **  return  ''  stating  the  manner  in  which  the  summons  was 
served  (ss.  80-81).  If  for  any  reason  the  summons  cannot  be  served  upon  the  de- 
fendant, the  bailiff  makes  his  return  to  that  effect.  The  "  return  "  is  then  counter- 
signed by  the  officer  to  whom  the  summons  was  delivered  by  the  Court,  and  the 
summons  is  then  returned  by  the  officer  to  the  Court.  It  is  from  the  date  of  the 
last  mentioned  •*  return"  that  the  period  of  one  year  is  to  be  calculated,  and  not 
from  the  date  of  the  return  made  by  the  bailiff  (g). 

100.     If  the  plaintiff  appears,  and  the  defendant  does 
Procedure  when  only     ^ot  appear  the  proccdure  shall  be  as  fol- 

plaintiff  appears,  lows  :  — 

(a)  if  it  is  proved  that  the  summons  was  duly  served, 
when  summons  duly     the  G>urt  may  proceed  ex 
^^«^'  parte : 

(6)  if  it  is  not  proved  that   the  summons  was   duly 
when  summons  not     served,  the  Court  shall  di- 

duly  served,  j.^^^  ^  SeCOud    SUmmOUS    tO 

be  issued  and  served  on  the  defendant : 

(c)  if  it  is  proved  that  the  summons  was  served  on  the 
when  summons  serv-  defendant,  but  uot  in  suflS- 
ed,  but  not  in  due  time,  cieut  time  to  enable  him  to 
appear  and  answer  on  the  day  fixed  in  the 
summons,  the  Court  shall  postpone  the  hear- 
ing of  the  suit  to  a  future  day  to  be  fixed  by 
the  Court,  and  shall  direct  notice  of  such  day 
to  be  given  to  the  defendant. 

If  it  is  owing  to  the  plaintiff's  default  that  the  summons 
was  not  served  in  sufficient  time,  the  Court  shall  order  him 
to  pay  the  costs  occasioned  by  such  postponement. 

Olanse  (a)'~If  the  defendant  does  not  appear,  and  it  is  proved  that  the 
summons  was  duly  served  upon  him,  the  Court  may  proceed  ex  parte t  that  is  to 
say,  it  may  proceed  to  hear  the  plaintiff's  case  in  the  absence  of  the  defendant. 
If  the  plaintiff  makes  out  a.  prima  facie  case,  the  Court  may  pass  a  decree  for  the 
plaintiff.  A  decree  against  a  defendant  on  his  failure  to  appear  at  the  hearing  is 
called  an  ex  parte  decree.  If  the  plaintiff  fails  to  make  out  a  prima  facie  case, 
the  Court  may  dismiss  the  plaintiff's  suit.  **  Every  Judge,  in  dealing  with  an  ex 
parte  case,  should  take  good  care  to  see  that  the  plaintiff's  case  is  at  least  prima 
facie  proved.**  The  mere  absence  of  the  defendant  does  not  of  itself  justify  the 
presumption  that  the  plaintiff's  case  is  true  (h). 


(g)    Paraotam  v.  Abdul,  13  Bom   500.  I   (h)    Amirt  Nath  v.   Roy  Dhunput,  15  W.  K. 

I  503. 
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Bemedies  of  plaintiff  on  dismissal  of  suit  under  s.  102.— A  plaintiff,        S*  103 
whose  suit  is  dismissed  under  s.  102  for  default  of  appearance  on  the  day  fixed 
for  the  hearing,  has  the  following  courses  open  to  him  : — 

(1)  To  appeal  from  the  decree  of  dismissal  under  s.  540  (t)  ; 

(2)  To  apply  for  a  review  of  judgment  under  s,  623  (j  )  ; 

(3)  To  apply  under  s.  103  for  an  order  to  set  aside  the  dismissal,  provided 
the  application  is  made  within  30  days  from  the  date  of  dismissal  (k). 

The  first  two  remedies  may  be  availed  of  by  a  plaintiff,  whatever  may  be 
the  ground  of  dismissal,  whether  the  suit  is  dismissed  for  default  of  appearance 
at  the  hearing,  or,  after  a  hearing  on  the  merits.  But  the  remedy  provided  by 
s.  103  can  only  be  availed  of  if  the  plaintiff  does  not  appear  at  the  hearing 
(s.  102),  and  the  suit  is  dismissed  for  default  of  appearance.  The  remedy  given 
by  8.  103  is  not  open  to  a  plaintiff  whose  suit  is  dismissed  on  grounds  other  than 
default  of  appearance.  Thus  if  a  plaintiff's  suit  is  dismissed  on  his  failure  to  ef  ta- 
blish  his  case  by  reason  oi  non-attendance  oi  his  witnesses  (J),  or  for  want  of 
evidence  (rh),  the  dismissal  is  not  under  s.  102,  for  it  is  not  a  dismissal  for  default 
of  appearance ,  and  he  cannot  avail  himself  of  the  remedy  provided  by  s.  103. 

MA^Ti^ng  of  "  Appearance*"— A  plaintiff  or  a  defendant  will  be  said  to 
have  *' appeared  "  on  the  day  fixed  for  the  hearing  of  the  suit,  if  he  appears— 

(1)  in  person  [  s.  64,  cl.  (a)  ] ,  or 

(2)  by  a  pleader  either  himself  duly  instructed  and  able  to  answer  all 
material  questions  relating  to  the  suit,  or  accompanied  by  some  other 
person  able  to  do  so  [  s.   64,  els,  (b)  and  (c)  ] . 

Firsts  as  regards  Appearance  of  a  party  in  person. — The  mere  presence 
of  a  party  in  Court  at  the  hearing  is  sufficient  to  constitute  "  appearance  "  within 
the  meaning  of  this  chapter.  It  does  not  matter  for  what  purpose  he  appears, 
or  what  action  he  takes  on  the  appearance.  A  plaintiff  appearing  and  applying 
for  an  adjournment  on  the  ground  that  his  witnesses  are  not  present,  will  be  said 
to  have  ''appeared."  If  his  application  is  refused,  and  the  suit  is  dismissed  oti^in^ 
to  his  inability  to  establish  his  case  in  the  absence  of  witnesses,  the  dismissal  is 
not  one  under  s.  102,  and  he  cannot  therefore  avail  himself  of  the  provisions  of 
s.  103  (n).  Similarly,  a  defendant  appearing  and  applying  for  an  adjournment  on 
the  ground  that  he  had  no  time  to  prepare  his  case,  will  be  said  to  have 
"appeared.*^  If  his  application  is  refused,  and  a  decree  is  passed  against  him 
owing  to  his  unpreparedness  to  defend  the  suit,  the  decree  is  not  ex  parte  under 
8.  100,  and  he  cannot  therefore  avail  himself  of  the  provisions  of  s.  108  (o). 

Next,  as  regards  Appearance  of  a  party  by  a  pleader. — Different  con- 
siderations arise  when  a  party  is  not  personally  present  in  Court,  but  is  represent- 
ed by  a  pleader,  and  the  question  arises  whether  he  "  appeared  **  by  his  pleader. 
Appearance  by  a  pleader  within  the  meaning  of  this  chapter  does  not,  like  appear- 
ance by  a  party  in  person,  mean  mere  presence  in  court :  it  means  appearance  by 
a  pleader  '*  duly  instructed  and  able  to  answer  all  material  questions  relating  to 
the  suit,"  or  by  a  pleader  "accompanied  by  some  other  person  able  to  answer 
all  such  questions "  [  s.  64,  cs.  (b)  and  (c)] .  Hence  a  party  cannot  be  said  to 
*' appear"   by  a  pleader,   if  the  pleader  appears  at   the  hearing,  and  states  that 


(t)    Goato  Behary  v.  Hari  Mohan,  8  C.  W.  N.  Munna,  31  Cal.  150. 

313;   Bamehandra  v.  Madhav,  16  Bom.  (I)    MahMned  v.  AH  Buksli,  5  All.  H.  C.  74. 

23 ;  Contra,  (Hlkinaon  v.  Subra^nania,  22  (vi)  Kartick  v.  Sridhar,  12  Csl.  563. 

Mad.  221.  in)    Soond4^rlal  v.  Ooorprasad,  23  Bom    414 

U )    Baj  Narain  v.  ATianga,  26  Cal.  598.  (o)    Woo2>endro  v.  Nobin,  17  W.  R.  370. 
{k)    Limitation  Act,  1877,  art.  163 ;   Hinga  v. 
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S.  103  though  he  has  filed  his  vakalatnama,  he  has  not  received  any   instructions  from 

his  client  with  regard  to  the  case,  and  that  he  is  therefore  unable  to  go  on  with 
the  suit  (p).  Similarly  a  party  cannot  be  said  to  *' appear"  by  a  pleader, 
if  the  pleader  has  no  instructions  other  than  to  apply  for  an  adjournment,  and 
on  the  adjournment  being  refused  withdraws  from  the  suit  stating  that  he  has 
no  further  instructions  (g).  In  neither  of  the  above  cases  can  it  be  said  that  the 
party  appeared  by  a  pleader  duly  instructed  and  able  to  answer  all  material 
questions  relating  to  the  suit.  But  if  in  either  case,  the  pleader  is  accompanied 
by  the  party  himself  (r)  or  by  some  other  person  able  to  answer  all  material 
questions  relating  to  the  suit^  the  party  will  be  said  to  have  appeared  by  a  pleader, 
though  the  pleader  may  not  be  duly  instructed  and  able  to  answer  all  material 
questions  relating  to  the  suit.  In  fact,  when  a  party  is  represented  by  a  pleader, 
in  order  that  he  may  be  said  to  have  *' appeared**  by  a  pleader,  one  of  the 
two  conditions  must  be  present :  (1)  the  pleader  must  be  duly  instructed  and 
able  to  answer  all  material  questions  relating  to  the  suit,  or  (2)  the  pleader  must 
be  accompanied  by  some  person  able  to  answer  all  such  questions.  We  give  the 
following  question  as  an  exercise  :  — 

Question — On  a  suit  being  called  on  for  hearing,  the  pleader  for  the  plaintiff 
appears  and  applies  for  an  adjournment,  stating  that  he  was  unable  to  go  on 
with  the  case  as  the  brief  had  come  into  his  hands  too  late  for  him  to  prepare 
himself  in  the  case.  The  application  is  refused,  and  the  pleader  being  unable  to 
go  on  with  the  case,  the  suit  is  dismissed.  The  plaintiff  applies  under  s.  103  for  an 
order  to  set  aside  the  dismissal.     Is  the  application  properly  made  under    s.  103? 

Answer — No,  for  the  order  of  dismissal  cannot  be  said  to  have  been  made 
under  s.  102,  the  plaintiff  having  appeared  by  a  pleader  duly  instructed.  The 
pleader  had  instructions  ( the  instructions  being  contained  in  the  bnef ),  but  he 
had  no  time  to  prepare  the  case  (s). 

Fresh  suit  in  respect  of  the  same  catuie  of  actios.— if  the  plaintiff  fails 

to  appear,  and  the  suit  is  in  consequence  dismissed  under  s.  102,  he  is  precluded 
from  bringing  a  fresh  suit  in  respect  of  the  same  cause  of  action.  Thus  if  A 
sues  B  for  damages  for  breach  of  a  contract,  and  the  suit  is  dismissed  for  default 
of  ^'s  appearance,  A  cannot  bring  a  fresh  suit  to  recover  damages  for  breach 
of  the  same  contract,  ^'s  proper  remedy  in  such  a  case  is  either  to  appeal  from 
the  decree,  or  to  apply  for  a  review,  or  still  better,  to  apply  under  s.  103  for 
an  order  to  set  aside  the  dismissal.  But  if  the  cause  of  action  in  the  subsequent 
suit  is  different  from  that  in  the  fir  st  suit,  the  subsequent  suit  will  not  be 
barred  under  the  provisions  of  this  section  (f).  Thus  if  A  sues  B  for  the  rent  of 
certain  lands,  and  the  suit  is  dismissed  for  default  of  A's  appearance  under 
s.  102,  the  order  of  dismissal  will  not  operate  as  a  bar  to  a  suit  by  A  against  B 
for  possession  of  the  lands  (i#).  As  to  the  meaning  of  *' Cause  of  action," 
see  notes  p.  61  ante. 

Minor  plaintiff* — A  fresh  suit,  notwithstanding  the  rule  laid  down  in  the 
section,  may  be  instituted  in  respect  of  the  same  cause  of  action,  where  the  first 
suit  was  brought  by  a  next  friend  on  behalf  of  a  minor  and  was  dismissed  under 


(r) 


Shankar  v.  Badha,  20  AU.  195. 
Sootiderlal'v.  Ooor Prasad,  23  Bom    414; 

Lalta  V.  Nand  Kishorey  22  All.  66;  Hinga 

Bibee  y.  Munna  Bibee,    31    Cal.  150; 

Cooke  V.  Equitable  Coal  Co.,  8  C.  W. 

N.621. 
See  Bampertab  v.  Jalceeram^  23  Cal.  991, 

995. 


(«)    Bamchandra  v.  M<tdhav,  16  Bom.  23; 

Ohiranji  v.  Kundan^  20  All.  294;  Patin- 

hare  v.  Vellur,  26  Mad.  267. 
it)    Shankar  v.  Daya  Shankar,  15  Cal.  422, 15 

L  A.  66 ;  Chand  Kowr  v.  Pojrtab   Singh 

16  Cal.  96, 15  I.  A.  156. 
(u)    Gobind  v.  Afzul^  9  Cal.  426. 


Digitized  by 


Google 


NON-APPEARANCE   OF  NON-RESIDENT   DEFENDANT     187 


s.  102  for  default  of  the  next  friend^s  appearance  owing  to  gross  want  of  care  and 
diligence  on  his  part  (v). 

What  is  sufficient  cause* — What  is  sufficient  cause  is  in  each  case  a 
question  of  fact: — 

(1)  A  plaintiff  left  the  Court-house,  believing  that  a  part-heard  case  which 
preceded  his  case  would  occupy  some  time  ;  he  returned  in  about  half  an  hour,  and 
found  that  his  suit  had  been  called  on  and  dismissed  owing  to  his  at>8ence.  He 
then  applied  under  s.  103  to  set  aside  the  order  of  dismissal.  Held^  refusing  the 
application,  that  the  above  circumstances  did  not  amount  to  "  sufficient  cause  *'  for 
non-appearance :  Manilal  v.  Gulam  Husein,  13  Bom.  12. 

(2)  Where  it  was  the  duty  of  an  attorney's  clerk  to  examine  every  even, 
ing  the  board  for  the  next  day,  and  to  inform  his  master  what  cases  in  which  he 
was  engaged  as  attorney  were  on  the  board  for  hearing,  and  the  clerk,  neglecting 
his  duty%  did  not  inform  his  master,  and  no  one  appearing  for  the  plaintiff  the  suit 
was  dismissed,  held  that  the  absence  was  caused  by  a  bond  fide  mistake,  and  the 
suit  was  restored  on  payment  by  the  attorney  of  the  costs  of  the  hearing  :  The 
Oriental  Corporation  v.  The  Mercantile  Corporation  Ld.,  2  Bom.  H.  C.  267. 

Appeal* — An  appeal  lies  from  an  order  rejecting  an  application  under  this 
section  (s.  588,  cl.  8),  but  no  appeal  lies  from  an  order  granting  the  application  {w). 

104*     If,  on  the  day  fixed  for  the  heariDg  of  a  suit 
Procedure  where  de-     agalost  a    defendant     residing    out    of 
Brtr  i^dilXTn:!     British  India,  who  has  no  agent  empoAv- 
appear.  ered  to  accept  service  of    summons,    or 

on  any  day  to  which  the  hearing:  has  been  adjourned,  the 
defendant  does  not  appear,  the  plaintiff  may  apply  to  the 
Court  for  permission  to  proceed  with  his  suit,  and  the 
Court  may  direct  that  the  plaintiff  be  at  liberty  to  proceed 
with  his  suit  in  such  manner  and  subject  to  such  conditions 
a!>  the  Court  thinks  fit. 

Scope  of  the  section- — ^The  present  section  deals  with  the  case  of  defen- 
dants residing  out  of  British  India.  Before  a  plaintiff  can  proceed  ex  parte 
against  a  defendant  residing  out  of  British  India,  he  must  prove  service  of  sum- 
mons upon  the  defendant  as  required  by  s.  100,  cl.  (a),  and,  further,  he  must 
apply  to  the  Court  for  permission  to  proceed  with  the  suit.  This  section  was 
enacted  to  enable  a  Court,  in  the  case  of  defendants  residing  out  of  British  India, 
to  impose  conditions  upon  the  plaintiff  before  allowing  him  to  proceed  ex  parte, 
even  where  due  service  of  summons  is  proved  (x), 

105.     If  there  be  more  plaintiffs  than  one,  and  one  or 
Procedure  in  case  of     morc  of  them  appear,  and  the  others  do 
r  mTrC'^f"  sterol     Hot  appear,  the  Court  may  at  the  instance 
plaintiffs.  of  the  plaintiff   or  plaintiffs    appearing, 

permit  the  suit  to  proceed  in  the  same  way  as  if  all  the 
plaintiffs  had  appeared,  and  pass  such  order  as  it  thinks  fit. 


S8. 
108-105 


io)  LaUa  8heo  v.  Bamnaudan^  22  Cal.  8; 
CuTfondas  t.  Ladkavahu,  19  Bom.  571, 
577;  Hanmantapa  v.  Jioubaij  24  Bom. 
547, 552. 


(m7)    HirdhamuH  v.  Jitighoor,  5  Cal.  711. 
ix)    Fdkhr-udrJHn  v.  Ghafur-ud-Din,  23  All. 
99,  104. 
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appearance  under  s.  100.  The  remedy  given  by  s.  108  is  not  open  to  a  defendant, 
if  the  decree  is  passed  on  grounds  other  than  his  non-appearance.  As  to  the 
meaning  of  "appearance,"  see  notes  to  s.  103,  p.  135  ante. 

Additional  remedy  where  ex  parfce  decree  is  obtained  *'  by  fraud."— 
Where  a  decree  ex  parte  is  obtained  by  a  plaintiff  by  fraud,  the  defendant  is 
entitled,  besides  the  above  mentioned  remedies,  to  institute  a  regular  suit  to  set 
aside  the  decree  on  the  ground  of  fraud  (c).  The  suit  is  maintainable  even  though 
the  defendant  has  been  unsuccessful  in  his  application  under  the  present  section 
to  set  aside  the  eAf^ar/e  decree  (</).  But  if  the  very  fraud  that  is  set  up  in  the 
suit  was  alleged  as  an  objection  in  the  application  under  the  present  section,  and 
the  Court  held  that  there  was  no  fraud,  and  rejected  the  application  on  that 
ground,  the  suit,  it  seems,  would  be  barred  as  res  judicata^  unless  the  fraud 
alleged  was  of  such  a  nature  as  could  not  properly  come  within  the  scope  of 
enquiry  under  this  section. 

Application  by  legal  representative  of  deceased  defendant.— it  has 

been  held  by  the  High  Courts  of  Allahabad  and  Madras,  that  where  a  defendant 
against  whom  a  decree  has  been  passed  ex  parte  dies,  his  legal  representative  is 
not  competent  to  apply  under  this  section  for  an  order  to  set  aside  the  ex  parte 
decree  (c).  The  ground  of  the  decisions  is  that  the  term  "defendant"  in  the 
section  does  not  include  his  legal  representative.  The  contrary  has  been  held 
by  the  High  Court  of  Calcutta  (/). 

Oronnds  on  which  ex  parte  decree  may  be  set  aside*— These  are  stated 

in  the  second  paragraph  of  the  section,  the  one  being  that  the  summons  was  not 
duly  served  upon  the  defendant  (^),  and  the  other  being  that  though  the  summons 
was  duly  served,  the  defendant  was  prevented  by  sufficient  cause  from  appearing 
when  the  suit  was  called  on  for  hearing  (h).  As  to  ex  parte  decrees  against 
minors,  see  notes  to  s.  103,  "Minor  plaintiff,"  p.  136  ante.  As  to  "Sufficient 
cause,"  sec  notes  to  s.  103,  p.  137  ante. 

Revival  of  suit  on  application  of  some  only  of  several  defendants.  - 

We  now  proceed  to  consider  the  class  of  cases  in  which — 

(1)  there  is  a  plurality  of  defendants : 

(2)  a  decree  is  made  against  two  or  more  of  the  defendants,  as  against  one 

of  whom  at  least  it  is  ex  parte :  and 

(3)  the  application  to  set  aside  the  decree  is  made  ,  not  by  all,  but  by  some 

defendants  only. 

In  such  a  case  the  question  arises  whether  the  decree  is  to  be  set  aside  as 
against  all  the  defendants,  or  as  against  those  defendants  only  who  applied  to  set 
aside  the  decree.    This  question  we  propose  to  answer  by  the  following 

ninstrations. 

1.  A  sues  By  C,  &  D,  to  recover  Rs  5,000  being  the  amount  due  on  a 
balance  of  account.  None  of  the  defendants  appears  at  the  hearing,  and  an  ex 
parte  decree  is  made  against  them.  B  alone  applies  for  an  order  under  s.  108 
to  set  aside  the  decree.  The  Court  makes  an  order  setting  aside  the  decree 
not  only  as  against  By  but  also  against  C  &  Dy  and  directs  a  retrial  of  the  whole 
suit.     Is  this  a  proper  order  ?    Yes,  for  the  relief  that  was  granted  by  the  ex  parte 


a  log 


(c)    Abdul  T.  Mahomed,  21  Cal.  605. 

id)  Badha  Raman  v.  Fran  Nath,  28  Cal.  475 ; 
Khagtndra  v.  Pran  Nath,  29  Cal.  395,  29 
l.\.99;  Dwarka  v.  Lachhoman,  21  All. 
2S9. 

e)    Janki  v.  SukhranU  21  All.  274 ;  SambaHii-a 


if) 

ia) 


ifO 


V.  Veera,  28  Mad.  361. 

Oanoda  \.  8hib  Narain,  29  Cal.  3S. 
Fakhr-ud-Din  v.  Ghafur-ud-Din,  2J  All. 

99;  Bhura  Mai  v   Har  Kiahan,    24  All. 

383. 
Somayya  v.  Subbamma,  26  Mad.  599. 
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S.  108  decree  against  B,  Cj  &  £),  namely,  payment  of  Rs.  5,000  to  i4.  was  one  and 
indivisible f  and  the  decree  therefore  should  be  set  aside  not  only  as  against  B  who 
applied  for  the  order,  but  also  against  C  &  D  though  they  did  not  apply  for  the 
order:  Ajodhya  v.  Sheo  Pershad,  5  C.  W.  N.  58;  Bhura  v.  Har  Kishan,  24 
All.  383. 

2.  A  sues  1),  C\  &  D  to  recover  Rs.  5,000  being  the  amount  due  on  a 
promissory  note.  C  &  D  appear  at  the  hearing  and  defend  the  suit.  B  does  not 
appear  at  the  hearing.  The  Coui*t  passes  a  decree  in  favor  of  A  for  the  amount 
claimed  against  all  the  defendants.  [Here  the  decree  against  B  is  ex parte^ 
for  he  did  not  appear  at  the  hearing.]  B  applies  for  an  order  to  set  aside  the 
decree  under  s.  108.  The  Court  makes  an  order  setting  aside  the  decree  not  only 
as  against  By  but  also  as  against  C  &  D^  and  directs  a  retrial  of  the  whole  suit. 
Is  this  a  proper  order  ?  Yes,  according  to  the  decision  of  the  Calcutta  High  Court, 
for  the  relief  granted  against  the  defendants  is  one  and  indivisible  ( Mahomed 
V.  Tohurennissay  25  Cal.  155)  ?  No,  according  to  the  decision  of  the  Bombay 
High  Court.  According  to  the  latter  Court,  the  decree  ought  not  to  be  set  aside 
as  against  C  &  D,  for  they  appeared  at  the  hearing  and  defended  the  suit  (Manaku 
V.  Sitaram,  18  Bom.  142).  The  Calcutta  High  Court  would  not  make  any 
distinction  between  the  defendants  that  appeared  and  the  defendants  that  did 
not,  so  long  as  the  relief  granted  against  the  applicant  and  the  other  defendants 
was  one  and  indivisible. 

3.  -rl  sues  B  &  C  for  a  declaration  of  title  to  certain  lands,  and  D  &  E 
for  possession  of  the  lands.  B  &  C  appear  and  defend  the  suit.  D  &  E  do  not 
appear.  The  Court  passes  a  decree  against  all  the  four  defendants,  as  against 
B  &  Cy  declaring  that  the  lands  belong  to  A ,  and  as  against  D  &  E^  directing 
them  to  deliver  possession  of  the  lands  to  ^.  [  Here  the  decree  against  D  &  E 
is  ex  parte^  for  they  did  not  appear  at  the  hearing .]  D  alone  applies  under 
s.  108  for  an  order  to  set  aside  the  decree.  The  Court  is  satisfied  that  D  was 
prevented  by  sufficient  cause  from  appearing  at  the  hearing.  Is  the  decree  to 
be  set  aside  as  a  whole  as  in  ills.  (1)  and  (2),  or  is  it  to  be  set  aside  in  part,  and 
if  so,  to  what  extent  ?  The  decree  must  not  be  set  aside  as  a  whole,  for  the 
relief  granted  against  the  defendants  is  not  one  and  indivisible  as  in  ills.  (1)  and  (2). 
The  relief  granted  to  A  as  against  B  &  C  is  the  declaration  of  A's  title  to  the  lands. 
The  relief  granted  to  A  as  against  2)  &  £  is  that  they  should  deliver  up  possession 
of  the  lands  to  A,  In  fact,  the  decree,  though  nominally  one,  really  consists  of 
two  decrees  against  the  two  sets  of  defendants,  the  relief  granted  against  each 
set  being  separately  specified.  Hence  the  Court  cannot  make  an  order  setting 
aside  the  decree  as  against  J5  &  C,  for  the  relief  granted  against  ^  &  C  is  distinct 
from  that  granted  against  D  who  alone  applied  to  set  aside  the  decree.  But  the 
decree  may  be  set  aside,  not  only  as  against  Z>,  but  also  as  against  £,  though  J?  did 
not  apply  under  s.  108,  the  reason  being  that  the  relief  granted  against  D  &  E 
is  one  and  indivisible,  namely,  delivery  up  of  possession  :  Mononiohini  v.  Nara, 
4  C.  W.  N.  456. 

The  Madras  High  Court  proceeds  on  a  different  line  altogether.  According 
to  that  Court  (i),  when  an  ex  parte  decree  is  made  against  A  and  B,  and  the  decree 
does  not  proceed  on  a  ground  common  to  both  the  defendants,  the  decree  will  be 
set  aside  as  against  that  defendant  only  who  applies  to  set  it  aside,  but  not  as 
against  the  other  defendant.  X  sues  A  and  B  on  a  promissory  note  executed  by 
A.  B  IS  A^s  nephew,  and  he  is  joined  as  a  defendant  on  the  ground  that  the  note 
was  for  a  debt  binding  on  the  family.     Neither  defendant  appears  at  the   hearing. 


(i)    Qopala  v.  Subhier,  26  Mad.  604. 
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and  an  e^ ^ar/e  decree  is  passed  against  them.    The  decree  against  i4    proceeds  Ss 


on  the  ground  that  the  note  was  passed  by  him^  and  against  B,  on  the  ground 
that  the  debt  was  incurred  for  a  family  purpose,  B  alone  applies  for  an  order  to 
set  aside  the  decree.  According  to  the  Madras  case,  the  decree  can  be  set  aside  as 
against  B  only,  and  not  as  against  A^  for  it  does  not  proceed  on  a  ground  common 
to  both  the  defendants. 

We  may  state  the  result  of  the  above  decisions  in  the  following  form  : — A 
sues  B  and  C; 

(i)  neither  defendant  appears  at  the  hearings  and  an  ex  parte  decree 
is  made  against  them.  B  alone  applies  to  set  aside  the  decree.  Accord- 
ing to  the  Calcutta  and  Allahabad  decisions,  the  decree  may  be  set 
aside  not  only  as  against  B,  but  also  as  against  C^  if  the  relief  granted 
against  B  and  C  is  joint  and  indivisible,  but  not  otherwise.  According 
to  the  Madras  decision,  the  decree  must  not  be  set  aside 
as  against  both  the  defendants,  if  it  proceeds  on  grounds 
different  to  both  the  defendants.  There  is  no  Bombay  decision  on  the 
point. 

(ii)  B  alone  appears  at  the  hearing  and  defends  the  suit.  A  decree  is 
made  against  B  and  C,  [As  against  C  the  decree  is  ex  parte  for  he 
did  not  appear  at  the  hearing.]  C  applies  to  set  aside  the  decree. 
According  to  the  decisions  of  the  Calcutta  High  Court,  the  decree  may 
be  set  aside  not  only  as  against  C,  but  also  as  against  B,  if  the  relief 
granted  against  B  and  C  is  joint  and  indivisible,  but  not  otherwise. 
It  is  immaterial  that  B  appeared  at  the  hearing  and  defended  the  suit. 
According  to  the  decision  of  the  Bombay  High  Court,  the  decree  can- 
not be  set  aside  as  against  B,  he  having  appeared  and  defended  the  suit. 
There  is  no  Allahabad  or  Madras  decision  on  the  point. 

The  f&ct  that  an  ex  parte  decree  has  been  satisfied  does  not  disentitle  a 
defendant  from  Applying  to  the  Oourt  to  set  it  aside  under  this  section— J 
obtains  an  ex  parte  decree  against  B,  and  attaches  ^*8  goods  in  execution  of  the 
decree.  B  pays  the  amount  of  the  decree  under  protest,  and  applies  for  an  order 
to  set  aside  the  decree  on  the  ground  that  the  summons  was  not  served  upon  him. 
The  Court  may  make  an  order  setting  aside  the  decree,  notwithstanding  that  the 
decree  has  been  satisfied  (/ ). 

AppeaL — Where  an  application  under  this  section  is  rejected,  an  appeal 
will  lie  against  the  order  rejecting  the  application  (s.  588,  cl.  9).  But  where  the 
application  is  granted,  no  appeal  lies  against  the  order  granting  the  application  (k). 
The  proper  course  after  the  rejection  of  an  application  under  this  section  is  to 
prefer  an  appeal  against  that  order  under  s.  588,  and  not  against  the  original  decree 
under  s.  540  (/). 

109.     No  decree  shall  be  set  aside  on  any  such  appli- 
No  decree  to  be  set     potion  as  aforesaid,  unless  notice  thereof 
aside  without  notice  to     in    writinj^    has   been     served    on     the 
opposite  party.  opposite  party. 


O)    Zendoolal  v.  KishoHlah  IS  Bom.  716.         I  (0    CauBmnelv.Sonres,  23  M^d.  2£0. 
(fc)    Shama  Doss  v.  Hurbuna,  16.Cal.  426.         | 
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^jS8-j^  CHAPTER  VIIL 

Of  Written  Statements  and  Set-off. 

110.  The  parties  may,  at  any  time  before  or  at  the 

first  hearmg  of  the  suit,  tender  written 

Written   statements.  .    ,  ^         r   ^i     •  .•  t 

statements  or  their  respective  cases,  and 
the  Court  shall  receive  such  statements,  and  place  them  on 
the  record. 

Written  statement  mturt  be  tendered  at  or  before  the  first  hearing  — 

Though  this  is  the  general  rule,  there  are  two  cases  in  which  written  statements 
may  be  filed  a/fer  the  first  hearing,  namely,  under  ss.  Ill  and  112,  provided  the 
permission  of  the  Court  is  previously  obtained. 

111.  If  in  a  suit  for  the  recovery  of   money  the   de- 
Particuiars  of  set-off     ^ndant    claims    to     set-oflf    against    the 

to  be  given  in  written  plaintiff's  demand  any  ascertained  sum  of 
statement.  moncy  legally   recoverahje  by   him   from 

the  plaintiff,  and  if  in  such  claim  of  the  defendant  against 
the  plaintiff  both  parties  fill  the  same  character  as  they  fill 
in  the  plaintiff's  suit,  the  defendant  may,  at  the  first  hearing 
of  the  suit,  but  not  afterwards,  unless  permitted  by  the 
Court,  tender  a  written  statement  containing  the  particulars 
of  the  debt  sought  to  be  set-off. 

The  Court  shall  thereupon  inquire  into  the  same,  and  if 
.  ^  it  finds  that  the  case   fulfils  the  require- 

"*'""^'  ments  of  the  former  part  of  this  section, 

and  that  the  amount  claimed  to  be  set-off  does  not  exceed 
the  pecuniary  limits  of  its  jurisdiction,  the  Court  shall  set- 
off the  one  debt  against  the  other. 

Such  set-off  shall  have  the  same  effect  as   a  plaint   in  a 
^„  ^  ,    ^  „  cross-suit,  so  as  to  enable  the  Court  to 

Effect  of  set -off.  '  /•       i   •     t  •         i 

pronounce  a  final  judgment  m  the  same 
suit,  both  on  the  original  and  on  the  cross-claim  ;  but  it  shall 
not  affect  the  lien,  upon  the  amount  decreed,  of  any  pleader 
in  respect  of  the  costs  payable  to  him  under  the  decree 

Illtistrations. 

(a.)  A  bequeaths  Rs.  a,ooo  to  B,  and  appoints  Chi's  executor  and  residuarj*  legratee,  B  dies 
«ind  D  takeH  out  administration  to  B^s  effects.  C  pays  Rs.  i.ooo  as  surety  for  £).  Then  D  sues  C  for 
thclegacy.  C  cannot  set-off  the  debt  of  Rs.  i.ooo  against  the  legacy,  for  neither  C  nor  ZJJ  fills  the 
same  character  with  respect  to  the  legacy  as  they  fill  with  respect  to  the  payment  of  the  Rs.   i,ooo. 

(b.)  A  dies  intestate  and  in  debt  to  B.  C  takes  out  administration  to  A's  effects,  and  B  buys 
part  of  the  effects  from  C.  In  a  suit  for  the  purchasc^moncy  by  C against  B,  the  latter  cannot  set-oflF 
the  debt  against  the  price,  for  C  fills  two  different  characters,  one  as  the  vendor  to  B,  m  which  he  sues 
B  and  the  other  as  representative  to  A. 
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(c.)    A  sues  ^  on  a  bill  of  exchange.     B  alleges  that  ^  has  wrongfully  neglected  to  insure  ^s  S»  1 1 J 

goodsj  and  is  liable  to  him  in  compensation,  which  he  claims  to  set-off.     The  amount  not  being  as- 
certained cannot  be  set-off. 

(d.)  A  sues  ^  on  a  bill  of  exchange  for  Rs.  500.  B  holds  a  judgment  against  A  for  Rs.  1,000. 
The  two  claims  being  both  de€nite,  pecuniary  demands  may  be  set-off. 

(c.)  A  sues  B  for  compensation  on  account  of  a  trespass.  B  holds  a  promissory  note  for 
Rs.  1,000  from  A^  and  claims  to  setoff  that  amount  against  any  sum  that  A  may  recover  in  the  suit. 
B  may  do  so,  for,  as  soon  as  A  recovers,  both  sums  are  definite  pecuniary  demands. 

(f.)  A  and  B  sue  C  for  Rs.  1,000.     C  cannot  set-off  a  debt  due  to  him  by  A  alone, 
(g.)  A  sues  B  and  C  for  Rs.  1,000.    B  cannot  set-off  a  debt  due  to  him  alone  by  A. 
(h.)  A  owes  the  partnership  firm  of  ^  and  C  Rs.  1,000.     B  dies,  leaving  C  surviving.    s4  sues 
C  for  a  debt  of  Rs.  1,500  due  in  his  separate  character.     C  may  set-off  the  debt  of  Rs.  1,000. 

A  defendant  may  claim  a  set-off  under  this  section  under  the  fol- 
ic wing  conditions  only:— 

I.  The  suit  must  be  one  for  the  recovery  of  money. 

As  respects  the  amount  claimed  to  be  set-ofT,  it  must  be 

II.  an  ascertained  sum  of  money  [see  ills,  (c),  (d),  and  (e)]  that  is  legally 
recoverable ; 

III.  recoverable  by  the  defendant ^  or  by  all  the  defendants,  if  more  than 
one  [see  ill.  (g)]  ; 

IV.  recoverable  by  the  defendant  from  the  plaintiff  j  or  all  the  plaintiffs,  if 
more  than  one  [see  ill.  (f)]  ; 

V.  it  must  not  exceed  the  pecuniary  limits  of  the  jurisdiction  of  the  Court 
in  which  the  suit  is  brought ; 

VI.  both  parties  must  fill,  in  the  defendant's  claim  to  set-off,  the  same 
character  as  they  fill  in  the  plaintiff's  suit  [see  ills,  (a)  and  (b)] . 

I.    The  suit  must  be  one  for  the  recovery  of  money-— \n  Nan  Karay 

v.  Ko  Htaw  (m)  their  Ix>rdships  of  the  Privy  Council  observed  that  it  was  doubtful 
whether  a  suit  for  an  account  was  a  suit  for  money.  In  a  subsequent  Allahabad 
case  (ra)  it  was  held  that  a  suit  for  dissolution  of  partnership  with  a  prayer  that 
such  balance  as  might  be  found  due  to  the  plaintiff  upon  taking >  the  partnership 
accounts  might  be  paid  to  him,  was  a  suit  for  ftioney,  and  that  a  plea  of  set-of¥ 
might  therefore  be  raised  by  the  defendant  in  such  a  suit. 

II  The  amount  to  be  set-off  must  be  an  aFcertained  sum  of 
money  and  not  damages  undetermined— With  this  read  ills,  (c),  (d),  and  (c) 

to  the  section.  In  ills,  (d)  and  (e),  the  claim  is  an  ascertained  sum ;  not  so  in 
illustration  (c),  where  the  amount  proposed  to  be  set-ofT  is  for  unliquidated 
damages.  In  the  case  mentioned  in  illustration  (c),  the  defendant  may  bring  a 
cross-suit  against  the  plaintiff.  In  ill.  (d),  the  amount  proposed  to  be  set-ofT  by  B  is 
the  amount  of  a  decree,  and  this  may  be  set-ofT  against  ^'s  claim,  though  B  may 
not  have  taken  any  steps  to  enforce  the  decree  (o). 

EQUitable  set-off*— We  now  proceed  to  consider  cases  in  which  the 
defendant  will  be  allowed  to  set-off  even  an  »»ascertained  sum  which 
sounds  in  damages.  Those  are  cases  where  the  cross-demands  arise  out 
of  one  and  the  same  transaction,  ar  are  so  connected  in  their  nature 
and  circumstances  that  the  transactions  may  be  looked  upon  as  one 
and    the    same.      In    such   cases    Courts     of     Equity     in     England    have    held 


(m)    13  Cal.  124,13 1.  A.  48.  |    (o)    U/mrat  v.  iJamep/jttar,  30  Cal.  1066. 

(M)    Ramjiwan  v.  Chand  Mai,  10  All.  587.  | 
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S*  111  that  it  would  be  inequitable  to  drive  the  defendant  to  a  separate  cross-suit,   and 

that  he  might  be  allowed  to  plead  a  set-off  though  the  amount  may  be  unascer- 
tained. Such  a  set-ofF  is  called  equitable  set-off,  as  it  is  allowed  by  Courts  of 
Equity  only,  as  distinguished  from  legal  set-off  which  is  allowed  at  common  law  in 
respect  of  ascertained  sums  only.  It  will  thus  be  seen  that  s.  Ill  is  restricted  to 
a  legal  set-off,  for  it  requires  that  the  amount  to  be  set-off  shall  be  an  ascertained 
sum.  The  question  therefore  arises  whether  an  equitable  set-off  can  be  pleaded 
in  Indian  Courts,  that  is  to  say,  if  the  defendant's  claim  is  for  an  unascertained 
sum,  but  has  arisen  from  the  same  transaction  as  the  plaintiff's  claim,  can  the 
defendant  set-off  such  demand  against  the  plaintiff's  claim  ?  It  has  been  held  that 
he  can  do  so,  not  under  the  provisions  of  s.  Ill  which  is  limited  to  a 
legal  set-off  only,  but  in  the  exercise  of  the  general  right  of  a  defendant  to  plead 
a  set-off  whether  legal  or  equitable.  The  provisions  of  the  Code  regulate  proce- 
dure only,  and  they  have  not  the  effect  of  taking  away  any  right  of  set-off  which 
a  defendant  may  have  independently  of  its  provisions.  The  leading  case  on  the 
subject  is  Clark  v.  Ruthnavaloo  {p).  But  the  right  of  set-off  does  not  exist,  when 
the  cross-demand  relates  to  a  different  transaction  (9). 

ninstratioDS. 

1.  A  sues  B  to  recover  Rs.  6,000  due  under  a  contract.  B  admits  the 
amount,  but  claims  to  set-off  several  sums  of  money  alleged  to  be  damages  sus- 
tained by  reason  of  ^'s  breach  of  certain  terms  of  the  same  contract.  B  is  en- 
titled to  claim  the  set-off,  for  the  claim  arises  from  the  same  transaction  :  Kistna- 
samy  y.  Municipal  Commissioners  for  Madras y  4  Mad.  H.  C.  \20;  Pragi Lai  y. 
Maxwell,  7  All.  284. 

2.  A  agrees  to  sell,  and  B  agrees  to  purchase  200  bales  of  wool.  B  takes 
delivery  of  170  bales,  and  is  ready  and  willing  to  take  delivery  of  the  rest,  but  A 
fails  to  deliver  them.  A  sues  B  for  the  price  of  the  170  bales.  B  claims  to  set- 
off the  damages  sustained  by  him  by  reason  of  i4's  failure  to  deliver  the  remaining 
bales.  B  is  entitled  to  claim  the  set-off,  as  the  claim  arises  out  of  the  same  tran- 
saction :  Kishorchand  v,  Madhowfi,  4  Bom.  407 ;  Ni'az  v.  Durga,  15  All.  9 ;  Nand 
Ram  v.  Bam  Prasad,  27  All.  145. 

3.  A  sues  Bj  his  master,  for  Rs.  800,  being  arrears  of  salary'.  B  claims  to 
set-off  Rs.  625,  being  the  loss  sustained  by  him  by  reason  of  neglect  and  mis- 
conduct on  the  part  of  A  as  his  servant.  B  is  entitled  to  claim  the  set-off,  as 
his  claim  arises  out  of  the  same  relation  from  which  A 's  claim  arose,  namely, 
that  of  master  and  servant :  Chisholm  v.  Gopal  Chunder,  16  Cal.  711  ;  Bhagbat 
V.  Bamdeb,  11  Cal.  557. 

(4)  A  (mortgagee)  sues  B  (mortgagor)  to  recover  the  principal  and  interest 
due  on  a  usufructuary  mortgage.  B  claims  to  set-off  the  loss  alleged  to  have 
been  occasioned  by  ^  's  failure  as  mortgagee  in  possession  to  make  repairs  to 
the  mortgaged  property.  B  is  entitled  to  claim  the  set-off:  Shiva  v.  Jam,  15 
Mad.  290. 

The  amount  claimed  to  be  set-off  must  be  legally  recoverable.  A  de- 
fendant cannot  therefore  set-off  a  claim  barred   by   limitation  (qq), 

III.    A  separate  debt  cannot  be  set-off  as^ainst  a  joint  and  several 

debt.— Thus  in  ill.  (g),  B  cannot  set-off  the  debt  due  to  him  alone  by  A,  for  it  is 
a  separate  debt,  while  the  suit  Is  to  recover  ajoint  and  several  debt. 


(p)    2  Mad.  H.  C.  296.  •  ITS;  Dhundii-aj  \   Oanesh,  IB  Bom.  721. 

(q)    Banideo  y.  Pokhiram,  21  Cal.  419 1  Dob-       (qq)  Pi-agi  Lai  v.  Maxwell,!  All.  2M. 
8071  V.  Bengal  Spinning    Co.   21   Bom.    | 
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V.  The  amount  claimed  to  be  set-off  most  not  exceed  the  pecuniary 
limits  of  the  jurisdiction  of  the  Oourt  in  which  the  suit  is  brought-^  sues 

^  in  a  Presidency'  Small  Cause  Court  for  Rs.  1 ,000.  B  claims  to  set-off  a  sum  of 
Rs.  2,700,  and  claims  judgment  for  Rs.  1 ,700.  The  Small  Cause  Court  has  no 
jurisdiction  to  try  the  question  of  set-off,  the  value  being  above  Rs.  2,000  (r). 

Not  only  the  amount  but  also  the  nature  of  the  set-off  must  be  within  the 
cognizance  of  the  Court  in  which  the  suit  is  brought.  Hence  a  Court  cannot 
entertain  a  claim  to  a  set-off  unless  such  claim,  if  made  the  subject  of  a  suit, 
would  fall  within  its  jurisdiction  (s). 

VI*  Same  character-— His.  (a)  and  (b)  are  cases  in  which  the  parties 
do  not  fill  the  same  character  (f)« 

The  following  is  a  case  in  which  the  parties  Hll  the  same  character :  A 
suit  is  brought  by  a  Hindu  son  as  the  heir  and  representative  of  his  father  to 
recover  from  B  a  certain  debt  due  to  the  father.  B  claims  to  set-off  a  debt  due 
to  him  by  A's  father.   B  may  do  so,  for  both  the  parties  All  the  same  character  (u). 

Effect  of  set-off*— A  written  statement  containing  a  claim  of  set-off  must 
be  regarded  as  a  plaint  in  regard  to  such  set-ofP,  and  must  be  stamped  according^ 
ly   (V). 

Set-off  in  winding  up  and  insolvency  proceedings*— A  director  cannot 

set'OfP  a  debt  due  to  him  from  the  company  against  a  claim  made  by  the 
liquidator  in  a  voluntary  or  compulsory'  winding  up,  the  reason  being  that  the 
equity  of  the  general  creditors  intervenes  to  prevent  a  set-ofP  in  such  a  case  (tc). 
But  a  director  may  set-off  a  debt  due  to  him  from  the  company  against  a 
claim  made  by  the  company  (x). 

As  to  set-ofP  in  insolvency,  see  Insolvent  Debtors  Act,  11  and  12  Vict.,  c.  21, 
8.  39  (y). 

112*     Except     as    provided    in    the 
to^ bT'^rcceitld^^Tf^^^^     1^^^  preceding  section,  no   written    state- 
first  hearing.^      *  ^^     ment   shall   be   received    after   the    first 
hearing  of  the  suit : 

Provided  that  the  Court   may   at  any   time   require  a 
written  statement,  or  additional  written 
statement,  from  any  of   the  parties,  and 
fix  a  time  for  presenting  the  same : 

Provided  also  that  a  written  statement,  or  an  additional 
written  statement,  may,  with  the  permission  of  the  Court, 
be  received  at  any  time  for  the  purpose  of  answering  written 
statements  so  required  and  presented. 

Object  of  supplemental  written  statement.— The  object  of  an  additional 

written  statement  is  to  supply  what  may  have  been  omitted  in  the  first  written 
statement,  and  not  to  contradict  it  («). 


S0. 
111112 


Provisos. 


I 


(r) 


Brojendra  v.  Budge-Budge  Jute  Mill  Co., 

20Cal.527. 
BeiH  Madho  v.  Gaya,  15  AU.  404. 
See  also  Abul  Hctsan  v.  Zohra,  5  All.  299 ; 

Lak$human  v.  Madhav,  15  Bom.  186. 
Chemuippa  v.  Raghuuatna,  15  Mad.  29. 
Chennappa  v.  Baghunatha^  15  Mad.  29. 


(ic)   New  Fteming  Co.  v.  Kewowji,  9  Bom.  373, 
10 


404. 
(jr)    Ahmedahad  Advance  Coy.  v.  LuxmUluxn- 

ker,  7  Bom.  L.  B.  527. 
(y)   Miller  v.  NatUmal  Bank  of  India,  19  Cftl. 

146. 
{z)    Douglas  v.  Collector  of  Benares,  5  M.  I.  A. 

271,290. 
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113116  113.     If  any  party  from  whom  a  written  statement  is 

so    required   fails   to   present  the   same 

Procedure  when  party     withiii   the    time    fixed    by   the    Court, 

I?atVm7nrTanrd""for     the  Court  may  pass  a  decree  against  him, 

by  Court.  or  make  such  order  in  relation  to  the  suit 

as  it  thinks  fit. 

114*     Written  statements  shall  h>i  as  brief  as  the  nature 
Frame    of   written     of    the    casc   admits,    and   shall   not   be 
statements.  argumentative,  but  shall  be  confined  as 

much  as  possible  to  a  simple  narrative  of  the  facts  which  the 
party  by  whom  or  on  whose  behalf  the  written  statement 
is  made  believes  to  be  material  to  the  case,  and  which  he 
either  admits  or  beUeves  he  will  be  able  to  prove. 

Every  such  statement  shall  be  divided  into  paragraphs, 
numbered  cons?eutively,  and  each  paragraph  containing  as 
nearly  as  may  be,  a  separate  allegation. 

Bnle  as  to  construction  of  pleadings  in  India.— A  plaint ifF  will  be 

held  to  the  state  of  facts  alleged  in  his  plaint  or  consistent  therewith  (a). 
Similarly  a  defendant  will  be  held  to  the  state  of  facts  alleged  in  his  written 
statement  or  consistent  therewith  (6).  But  pleadings  in  India  must  not  be 
construed  with  the  same  strictness  as  in  English  Courts  (c).  Hence  what  is  not 
denied  cannot  be  looked  upon  as  admitted.  Thus  if  an  allegation  made  by  a 
plaintiff  in  his  plaint  is  not  denied  by  the  defendant  in  his  written  statement,  the 
defendant  will  not  be  held,  by  reason  of  his  not  having  denied  it,  to  have  admitted 
the  truth  of  the  allegation  (d).     See  Evidence  Act,  1872,  s.  58. 

115*  Written  statements  shall  be  signed  «ind  verified 
Written   statements     in  the  manner  hereinbefore  provided  for 

to  be  signed  and  vcri-  signing  and  Verifying  plaints,  and  no 
^***  written  statement  shall  be  rectsived  unless 

it  be  so  signed  and  verified. 

116.     If  it  appears  to  the  Court  that  any  written  state- 
ment,  whether  called   for   by  the   Court 

Power  of  Court  as  to  ^  ,  ^        i         i         • 

argumentative,  prolix  or  spontaneously  tenuereu,  IS  argu- 
or  irrelevant  written     meutative  or  prolix,   ov   Contains   matter 

statement.  .        ,  ^      .     ^.i  •        ^i         r^ 

UTele.vant  to  the  suit,  the  Court  may 
amend  it  then  and  there,  or  may,  by  an  order  to  be  endorsed 
thereon,  reject  the  same,  or  return  it  to  the  party  by  whom 
it  was    made  for  amendment  within  a  time  to  be  fixed  by 

(a)  Euhenchiiuderyf.  Shatruichum,llM.l.A7.    I    (c)    Atadho  Peraad  v.  Oaiudhar,  II  Ctd,  ill, 

(b)  Chovav,  Inn,  1  Bom.  209;  Munchershaw  11  I. A.  186. 


V,  New  Dhuruimeu  Co.,  4  Bom.  576.  |    Ul)    SaUia  v.  Jodha,  6  All.  406. 
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the  Court,  imposing  such  terms  as  to  costs  or  otherwise  as      nefiia 
the  Court  thinks  fit 

When  any    amendment   is   made   under   this   section, 
Attestation  of  amend-     the  Judge   shall  attest  it  by  his  signa- 
mcnts.  ture. 

When  a  statement  has  been  rejected  under  this  section 
...  the  party   making  it  shall   not   present 

Effect  of  rejection.  xiT  '^.x  ^  x  j.  i  'i.     u^ 

another  written  statement,    unless   it   be 
expressly  called  for  or  allowed  by  the  Court. 


CHAPTER  IX. 

Of  the  Examination  of  the  Parties  by  the  Coukt. 

117.     At  the  first  hearing  of  the  suit,  the  Court  shall 
ascertain    from    the    defendant    or    his 

Ascertainment    whe-         i      j  t.   xl  i.  j     -^  i       • 

ther  allegations  in  plaint  pleader  Whether  he  admits  or  denies 
and  written  statements     the  allegations  of  fact  made  in  the  plaint, 

admitted  or  denied.  i      i     ii  •       o  i  ^ 

and  shall  ascertain  trom  each  party  or 
his  pleader  whether  he  admits  or  denies  such  allegations  of 
fact  as  are  made  in  the  written  statement  (if  any)  of  the 
opposite  party,  and  as  are  not  expressly  or  by  necessary 
implication  admitted  or  denied  by  the  party  against  whom 
they  are  made.  The  Court  shall  record  such  admissions 
and  denials. 

118*     At  the  first  hearing  of  the  suit,  or  at  any  subse- 

orai  examination  of     ^^^^^  hearing,    any   party   appearing   in 

party,  or  companion  of     persou  or  present  lu  Court,  or  any  person 

himself  or  his  pleader,     ^j^j^   ^^  auswer  any   material   questions 

relating  to  the  suit  by  whom  such  party  or  his  pleader  is 
accompanied,  may  be  examined  orally  by  the  Court ;  and  the 
Court  may,  if  it  thinks  fit,  put  in  the  course  of  such 
examination  questions  suggested  by  either  party. 

Object  of  ezamination. — The  object  of  this  examination  is  not  to  take 
evidence  or  to  ascertain  what  is  to  be  evidence  in  the  case,  but  to  sec  what  arc 
the  matters  in  dispute  (e). 

119*     The  substance  of  the  examination  shall  be  re- 
Substance  of  exami-     duccd  to  Writing  by  the  Judge,  and  shall 
nation  to  be  written.       form  part  of  the  rccord. 


(tf)    &unga  v.  Tiluckramy  15  Cal.  533,  15  I.  A.  119. 
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l2o\'21  ^2®*     ^'  ^^^   pleader  of  any   party   who  appears  by  a 

Consequence  of  re-     Pleader  refuses  or  is  unable   to   answer 

fusai   or  inability  of     any    material   question  relating    to  the 

pleader  to  answer.  ^^j^  ^j^-^j^  ^j^^    q^^j.j.    jg  ^f    opinion    that 

the  party  whom  he  represents  ought  to  answer,  and  is  likely 
to  be  able  to  an.swer,  if  interrogated  in  person,  the  Court 
may  postpone  the  hearing  of  the  suit  to  a  future  day,  and 
direct  that  such  party  shall  appear  in  person  on  such  day. 

If  such  party  fails  without  lawful  excuse  to  appear  in 
person  on  the  day  so  appointed,  the  Court  may  pass  a 
decree  against  him,  or  make  such  order  in  relation  to  the 
suit  as  it  thinks  fit. 

Where  a  plaintiff  appears  by  a  pleader,  the  Court  has  no  power  to  issue  an 
order  under  this  section,  unless  the  pleader  has  refused  or  is  unable  to  answer  a 
material  question  (/). 


CHAPTER   X. 

Of  Discovbrt,  and  or  the  Admission,  Inspection,  Produc- 
tion, Impounding  and  Return  of  Documents. 
121.     Any  party  may   at  any  time  by  leave   of  the 

Power  to  deliver  in-  Court  deliver  through  the  Court  in- 
terrogatories, terrogatories  in  writing  for  the  exami- 
nation of  the  opposite  party,  or,  where  there  are  more  oppo- 
site parties  than  one,  any  one  or  more  of  such  parties,  with 
a  note  at  the  foot  thereof  stating  which  of  such  interroga- 
tories each  of  such  persons  is  required  to  answer  : 

Provided  that  no  party  shall  deliver  more  than  one  set 
of  interrogatories  to  the  same  person  without  the  permission 
of  the  Court,  and  that  no  defendant  shall  deliver  interro- 
gatories for  the  examination  of  the  plaintiff  unless  such  de- 
fendant has  previously  tendered  a  written  statement  and 
such  statement  has  been  received  and  placed  on  the  record. 

Discovery  by  way  of  answers  to  interrogatories.— Every  party  to  a  suit 

is  entitled  to  know  the  nature  of  his  opponent's  case  (g),  so  that  he  may  know 
beforehand  what  case  he  has  to  meet  at  the  hearing  (h).  But  he  is  not  entitled 
to  know  the  facts  which  constitute  exclusively  the  evidence  of  his  opponents 
case,  the  reason  beisg  that  it  would  enable  an  unscrupulous  party  to  tamper 
with  his  opponent's  witnesses,  and  to  manufacture  evidence  in  contradiction,  and 


(/)    HatuY.  Hanmantrao,  23  Bom.  318.  I   (;o    Marriott  v.   Chambetlain,  17  Q.  B.  D.p. 

(g)    SaumUra  v.  Jones,  7  C.  D.  p.  435.  |  154. 
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so  shape  his  case  as  to  defeat  justice  {i).    The  nature  of  a  plaintiff's  case  is  dis-  S-  191 

closed  in  his  plaint.  The  nature  of  the  defendant's  case  is  disclosed  in  his 
written  statement.  But  a  plaint  or  a  written  statement  may  not  sufficiently 
disclose  the  nature  of  a  party's  case.  In  such  a  case,  cither  party  may  administer 
questions  or  interrogatories  in  writing  to  the  other  through  the  Court.  The 
party  to  whom  the  interrogatories  are  administered  has  to  answer  them  (s.  136) 
in  writing  and  on  oath  (s.  126)  except  in  certain  cases.  This  is  called  discovery. 
by  way  of  answers  to  interrogatories  ;  the  party  by  his  answers  discovers  or  dis- 
closes the  nature  of  his  case.  Interrogatories  aiming  at  information  as  to  the 
nature  of  the  opponent's  case  will,  in  general,  be  allowed.  But  interrogatories 
aiming  at  information  as  to  facts  which  constitute  exclusively  the  evidence  of 
the  opponent's  case  will  not  be  allowed. 

All  this  time  we  have  been  speaking  of  the  nature  of  a  party's  case  without 
stating  what  that  expression  means.  We  now  proceed  to  explain  that  expression. 
Every  suit  contemplates  two  sets  of  facts,  namely,  (1)  facts  which  constitute  a 
party's  case,  and  (2)  facts  by  which  a  party's  case  is  to  be  proved.  The  first  set 
of  facts  discloses  the  #ta/M re  of  a  party's  case.  The  second  set  forms  the  evidence 
of  his  case.  Thus  if  A  sues  B  for  damages  for  breach  of  a  contract,  A  must  prove 
(1)  the  contract,  (2)  the  breach,  and  (3)  the  damages  alleged  to  have  been  sustained 
by  him  by  reason  of  the  breach.  These  three  facts  constitute  A's  case,  and  it  is 
to  these  facts  that  one  has  to  turn  to  determine  the  nature  of  A 's  case.  Hence 
B  may  administer  interrogatories  to  A  seeking  information  as  to  the  particulars 
of  (1)  the  contract,  (2)  the  breach,  and  (3)  the  damages.  But  he  is  not  entitled 
to  administer  interrogatories  seeking  information  as  to  the  evidence  by  which  A 
will  prove  those  three  facts.  Thus  in  the  above  case  it  is  not  permissible  to  B  to 
ask  who  was  present  at  the  time  when  the  alleged  contract  was  made,  in  other 
words,  it  is  not  permissible  to  ask  the  names  of  ^'s  witnesses  O).  Ss.  121-127 
deal  with  interrogatories.  For  forms  of  interrogatories,  see  Sch.  IV  to  the  Code, 
form  No.  \2Sjpost. 

The  sections  of  this  chapter  relating  to  discovery  do  not  apply  to  Presi- 
dency Small  Cause  Courts.  They  do  not  apply  also  to  certain  Courts  outside  the 
presidency  towns.  The  question  then  arises— if  a  suit  is  instituted  in  a  Court  to 
which  these  sections  do  not  apply,  and  if  a  party's  case  is  not  sufficiently  disclosed 
in  the  pleadings  (i.e.,  plaint  or  written  statement),  what  procedure  is  to  be  adopted 
to  inform  the  Court  and  the  adversary  of  the  exact  nature  of  the  party's  case  and 
of  the  facts  constituting  his  case  ?  The  answer  is  that  in  such  a  case  it  is  the 
function  of  the  Court  to  ascertain  with  sufficient  clearness  what  the  case  of  the 
party  is.  This  the  Court  may  do  by  requiring  the  party,  if  he  is  a  plaintiff,  to  file 
a  written  statement  supplying  the  deficiencies  in  the  plaint,  and,  if  he  is  a  defend- 
ant, by  requiring  him  to  file  an  additional  written  statement  supplementing  the 
first  (s.  112).  To  attain  the  same  end,  it  is  provided  by  ss.  117  to  120  that  the 
Court  may  examine  the  parties  at  the  first  hearing,  not  to  ascertain  what  is  to  be 
the  evidence  in  the  case,  but  to  determine  the  precise  nature  of  the  parties'  case, 
and  to  see  what  are  the  matters  in  dispute  between  them.  After  this  is  done,  the 
Court  is  to  frame  issues  on  which  the  right  decision  of  the  case  appears  to  the 
Court  to  depend  (s.  146). 

Having  explained  what  discovery  is,  and  the  meaning  of  discovery  by 
interrogatories,  we  proceed  to  consider,  in  greater  detail,  the  cases  in  which  inter- 
rogatories will  be  allowed,  and  those  in  which  they  will  not  be  allowed. 


{%)   Benbow  t.  Low,  16  0.  D.  p.  95 ;  Be  Stra-  j  v.  Jacobs,  3  Ex.D.  335;  Marriott  v.  Cham- 

cfcan  a895)  1  Ch.  pp.  446.  447-48.  '  *     "        

(j)   MeCollaY   7onf «,  4  Times  Rep.  12 ;  fTad*' 
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S.  121  What  interrogatories  may  be  aUowed-— in  England,  interrogatories 

are  allowed  for  the  following  purposes  : — 

1 .  To  ascertain  the  "  nature  "  of  your  opponent's  case  or  the  material 
facts  constituting  his  case  (k).  We  have  already  dealt  with  this 
proposition  above. 

2.  To  support  your  own  case^  either 

(a)  directly^  or 

(b)  indirectly,   by  impeaching  or  destroying  your    adversary's 
case  (/). 

A  sues  B  to  recover  Rs.  5,000  for  making  model  machinery  for  exhibition. 
The  defence  is  that  the  machinery'  was  defective  and  unworkable.  B  may  interro- 
gate A  whether  the  machinery  did  not  obtain  a  prize  at  the  exhibition.  If  it  did, 
it  is  clear  that  the  answer  will  tend  to  destroy  ^4*8  case,  and  support  /?'s  case  (w). 
Moreover,  the  answer  will  serve  as  an  admission  from  At  and  the  getting  of 
admissions  by  interrogatories  is  always  allowed,  for  it  supports  the  party's  case  (n). 

There  is  one  Exception  to  branch  (b)  of  rule  (2)  above.  A  sues  to  eject  B 
from  certain  land,  alleging  that  the  land  belongs  to  him  and  that  B  is  wrongfully 
in  possession  thereof.  This  is  an  action  of  ejectment :  A  is  plaintiff  in  eject- 
ment, and  B  is  defendant  in  ejectment.  In  an  action  of  ejectment,  the  plaintiff 
must  prove  his  own  title  affirmatively.  It  is  not  enough  for  him  to  impeach  or 
destroy  the  defendant's  title.  If  he  does  not  establish  his  own  title  to  the  land,  he 
will  not  be  entitled  to  a  decree,  though  he  may  succeed  in  impeaching  or  even 
destroying  the  defendant's  title.  The  reason  is  that  the  defendant  being  in 
possession,  he  cannot  be  dispossessed  of  the  land  except  by  proof  of  title.  Hence 
it  is  clear  that  it  is  perfectly  useless  to  allow  a  plaintiff  in  ejectment  to  interrogate 
the  defendant  for  the  purpose  merely  of  destroying  or  impeaching  the  defendant's 
title  (o).  And  this  is  the  Exception  above  referred  to.  But  a  plaintiff  in  ejectment 
is  entitled  to  interrogate  the  defendant  as  to  any  matter  relating  to  the  defendant's 
title  that  may  support  his  case  direct fy  (p).  The  same  principles  apply  in  the  case 
of  discovery  by  production  of  documents.     See  p.  155  below. 

The  High  Court  of  Calcutta  has  expressed  the  opinion  that  interrogatories 
in  India  should  not  t>e  allowed  for  the  first  of  the  above  purposes,  but  may  be 
allowed  for  the  second  (q).  The  opinion  is  based  on  the  ground  that  when  a  party 
has  not  sufficiently  disclosed  his  case,  it  is  the  Court  that  has  to  determine  the 
exact  nature  of  his  case  by  procedure  under  ss.  112  and  146,  and  that  it  is  not 
therefore  permissible  to  the  opposite  party  to  get  that  information  by  discovery. 
But  the  provisions  of  the  said  sections  are,  it  is  conceived,  intended  not  to 
supersede,  but  to  supplement,  the  provisions  as  to  discovery  for  ascertaining  the 
case  of  parties  to  a  suit.  It  is  submitted,  with  respect,  that  there  is  no  reason 
whatever  why  any  distinction  should  be  drawn  between  the  English  and  the 
Indian  practice. 

What  interrogatories  may  not  be  allowed-— These  may  be  divided  into 

three  classes : 

1.  A  party  is  not  entitled  to  administer  interrogatories  for  obtaining 
discovery  of  facts  which  constitute  '*  exclusively''  the  ''evidence"  of  his  ad- 
versary's case  or  title  (r). 


{k)  Eade  v.  Jacobs,  3  Ex.  D.  p.  337 ;  Attorney- 
General  V.  Gaskill,  20  C.  D.jp.  529;  Mar- 
riott V.  Chamberlahi^  17  Q.  B.  D.  154, 

(0  Grnmhrccht  v.  Parry,  32  W.  R.  558 ;  Hen- 
nesacy  v.  Wright,  24  Q.  B.D.  p.  447;  At- 
torney-General V.  Newcastle  (1897)  2  Q. 
B.  p.  394 ;  Bidder  v.  BHdges,  29  C.  D. 


528. 
(o)    Eyre  v.  Rodger8,¥i  W.  R.  137;  Lyell  v. 

Kennedy,    8  App,  Caa.   217;  Morris  ▼. 

Edwards,  15  App.  Gas.  309. 
(p)    MUler  V.  Kirwin,  (1903),  2 1.  R.  120. 
{q)    AH  Kader  v,  Gohind  Dass,  17  Cal.  84a 
(r)    Benbow  v.  Low,  16  C.  D.  p.  95;  Plummer 


(m)    Hall\.  Liardet  (1883).  W.  N.,  p.  175.  i  v.  May,  1  Ves.  426;  Bray  on  Discovery, 

(H)  Attorney-Gefieral  v.  Gaskill,  20  C.  D.,p.  '  pp.  444,465;  Wigram  on  DiscoTery  p.  261. 


Digitized  by 


Google 


INTERROOATOBIES 


151 


2.  A  Party  is  not  entitled  to  interrogate  as  to  any  confidential  communica- 
tions between  his  opponent  and  his  legal  advisers. 

3.  A  party  is  not  entitled  to  exhibit  interrogatories  which  would  involve 
disclosures  injurious  to  public  interests. 

For  fuller  information  on  the  above  rules,  see  notes  to  s.  129,  under  the 
head  "Ground  of  objection  to  production  of  documents,"  p.  156  below. 

At  what  stage  a  defendant  may  administer  interrogatories— The 

second  paragraph  of  the  section  lays  down  that  a  defendant  cannot  administer 
interrogatories  until  after  filing  his  written  statement. 

At  what  stage  a  plaintiff  may  administer  interrogatories.— A  plaintiff, 

however,  may  administer  interrogatories  to  a  defendant  "  at  any  time,"  that  is  to 
say,  even  be/ore  the  defendant  has  filed  his  written  statement  (.s).  As  a  general 
rule,  however,  a  plaintiff  will  not  be  allowed  to  exhibit  interrogatories  until  after 
the  defendant  has  filed  his  written  statement,  because  it  may  be  that  the  defendant 
may  answer  in  his  written  statement  some  of  the  very  interrogatories  which  the 
plaintiff  proposes  to  administer  to  him,  in  which  event  those  interrogatories  may 
be  perfectly  useless.  The  plaintiff  should  wait  and  see  what  admissions  the 
defendant  makes  in  his  written  statement,  and  may  then  exhibit  interrogatories 
to  obtain  further  admissions  in  proof  of  his  case  (t), 

"Leave  of  the  Court*" — The  application  for  leave  to  administer  interro- 
gatories is,  as  a  rule,  made  ex  parte.  In  considering  whether  leave  should  be 
granted,  the  Court  has  to  determine  whether  it  is  a  fit  and  proper  case  for 
administering  interrogatories,  so  that  no  leave  will  be  granted  if  the  interro- 
gatories are  scandalous  or  are  an  abuse  of  the  process  of  the  Court.  But  it  is 
not  the  duty  of  the  Court,  when  granting  leave,  to  consider  what  particulair 
questions  the  party  interrogated  should  be  compelled  to  answer.  The  proper 
time  for  considering  that  question  is  after  the  party  interrogated  has  made 
his  affidavit  in  answer  (s.  126)  (m). 

"  Opposite  party.  "—This  does  not  include  solely  the  relation  of  plaintiff 
and  defendant;  thus  one  defendant  may  administer  interrogatories  to  another 
defendant  if  there  is  an  issue  joined  between  them  (v). 

Where  opposite  party  is  a  minor  or  a  lun&tic— it  was  at  one  time  held 

by  the  High  Court  of  Bombay  that  the  next  friend  or  guardian  ad  litem  of  a  minor 
or  lunatic  cannot  be  required  to  answer  interrogatories  (vv).  This  decision  was 
based  upon  the  ground  that  no  affidavit  of  documents  could  be  required  from  a 
minor  or  a  lunatic.  But  in  a  subsequent  case  it  was  held  by  the  same  Court  that  an 
affidavit  of  documents  may  be  required  from  a  minor  defendant  (tr).  On  the  other 
hand,  it  has  been  held  by  the  High  Court  of  Calcutta,  that  a  minor  cannot  be 
compelled  to  give  discovery  by  affidavit  and  production  of  documents  {ww).  The 
result  would  therefore  appear  to  be  that  interrogatories  may  be  administered  to  a 
minor  or  a  lunatic  in  Bombay,  but  not  in  Calcutta. 

Points  of  distinction  between  Interrogatories  and  Cross-exami- 
nation.— 

(1.)     Not  every  question  which  could  be  asked  a  witness  in  the  box  may 
be  put  as  an  interrogator^'.     Thus  questions  which  are  put  only  to 


[S.  121 


(»)    Beal  V.  Pilling,  38  L.T.  486;  Acheson  v. 

Henry,  Ir.  R.  5C.L.  496. 
(t)    Mercier  v.  Cotton,  1  Q.B.D.  424. 
(tt)    Sham  Kiahore  v.  Shoshihhoosun.  5  Cal.  707; 

Prem  Sukh  v.  Indro  Nath,  18  Cal.  420. 


(r)    Molloy  v.   Kirby,  15  CD.,  162;   Shaw 

Smith,  18Q,B.D.  193. 
(ur)    Waghji  v.  Khatao,  10  Bom.  167. 
(iw)    Nathmnll  v,  MaUiarrao  19  Bom.  360. 
(WW)    Duncan  v.  Bhoyro,  22  Cal.  891. 
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Sb,  test  the   credibility  of  a  witness  will  not  be  allowed,  although  of 

*"*"*2o  •  course  they  may  be  asked  in  cross-examination. 

(2.)  Interrogatories  may  be  administered  only  to  a  party  to  a  suit,  and 
not  to  a  witness  (x).  A  person,  however,  cannot  be  made  a  part^^  to 
a  suit  solely  for  the  purpose  of  discover^'  {y). 

122*     Interrogatories  delivered  under  section  121  shall 
Service  of  interroga-     be  served  on  the  pleader  (if  any)  of  the 
*^"®s-  party   interrogated,   or    in  the    msnner 

hereinbefore  provided  for  the  service  of  summons,  and  the 
provisions  of  sections  79,  80,  81  and  82  shall,  in  the  latter 
case  apply,  so  far  as  may  be  practicable. 

123*     The  Court,  in   adjusting  the  costs  of  the  suit, 
Inquiry  intopropriety     ^hall,  at  the  instaucc  of  any  party,  inquire 
of  exhibiting  interro-     or  causc  inquiry   to  be  made  into   the 
gatones.  propriety  of   deUvering    such   interroga- 

tories ;  and  if  it  thinks  that  such  interrogatories  have  been 
delivered  unreasonably,  vexatiously  or  at  improper  length, 
the  costs  occasioned  by  the  said  interrogatories  and  the 
answers  thereto  shall  be  borne  by  the  party  in  fault. 

** Unreasonably  ''  or  ''Texatiously-'*— These  words  have  a  special  mean- 
ing, and  refer  to  the  stage  of  the  proceedings  at  which  they  are  exhibited,  in  other 
words,  they  mean  "prematurely"  {yy), 

124*  If  any  party  to  a  suit  be  a  body  corporate  or  a 
Service  of  interroga-  joint-stock  Company,  whether  incor. 
tones  on  officer  of  cor-  porated  or  not,  or  any  other  body  of 
poration  or  company.  persons  empowered  by  law  to  sue  or  be 
sued,  whether  in  its  own  name  or  in  the  name  of  any  officer 
or  other  person,  any  opposite  party  may  apply  to  the  Court 
foi  an  order  allowing  him  to  deliver  interrogatories  to  any 
member  or  oflScer  of  such  corporation,  company  or  body,  and 
an  order  may  be  made  accordingly. 

126«     Any  party  called  upon  to  answer  inten'ogatories. 
Power  to  refuse  to     whether    by    himself    or  by    any   such 
answer  interrogatories     member  or  officer,  may  refuse  to  answer 
as  irrelevant,  &c.  ^^^    interrogatory  on   the  ground   that 

it  is  irrelevant,  or  is  not  put  bond  fide  for  the  purposes  of 
the  suit,  or  that  the  matt3r  inquired  after  is  not  sufficiently 

(Of)    Attorney-Generals.  OaekilU  20  CD.  519,  \  Burchardv.Macfarlane(l»9l\2Q.B.p. 

S30.  247. 

{y)    nahimhhoy  v.    Turner.    17  Bom.    341 ;  I  KVV)    Merrier  v.  Cotton,  I Q.  B.  D.  442. 
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material  at   that    stage   of    the    suit,  or   on   any   other    like        *•  ^** 
ground. 

InreleTMlt  interrogatories* — The  discovery-  by  interrogatories,  as  distin- 
guished from  cross-examination,  must  be  directly  relevant  to  the  matters  in  issue  («). 
The  following  arc  instances  of  irrelevant  interrogatories  : — 

(].)  A  sues  B  for  the  price  of  a  horse.  The  defence  is  that  the  horse  was 
represented  to  be  quiet  and  a  good  worker,  but  that  it  was  not  so.  The  defen- 
dant administered  the  foUpwing  interrogatories  amongst  others  to  the  plaintiff: — (1.) 
Was  the  horse  your  property  at  the  time  of  the  sale  ?  (2)  If  it  was  your  property, 
how  did  it  become  so  ?  The  interrogatories  were  disallowed  on  the  ground  that 
they  were  immaterial :  Sivierv,  Harris,  W,  N.  (1876),  22. 

(2.)  In  an  action  for  damages  against  the  defendant  for  seducing  the 
plaintiff's  daughter,  the  defendant  cannot  be  asked  how  rich  he  is,  as  it  is  perfectly 
irrelevant  in  such  cases  >yhether  the  defendant  is  rich  or  poor,  the  true  measure 
of  damages  being  the  amount  of  compensation  to  be  paid  to  the  plaintiff  for  the 
injury  he  has  sustained  by  the  seduction  of  his  daughter :  Hudson  v.  Taylor,  L. 
R.  9  Q.  B.,  79.  In  all  actions  for  breach  of  promise  of  marriage,  on  the  other 
hand,  such  an  interrogatory  would  be  quite  relevant,  as  showing  the  loss  the 
defendant  has  sustained  by  reason  of  the  breach  (sec  Indian  Evidence  Act,  s.  12). 

(3).  Where  a  party  seeks  discovery  of  documents,  and  the  opposite  party 
alleges  that  the  documents  are  not  relevant,  the  procedure  to  be  followed  is  that 
laid  down  in  s.  134.  A  party  should  not  be  compelled  to  give  discovery  of  docu- 
ments by  means  of  interrogatories,  the  relevancy  of  which  is  denied  (a). 

"Not  put  bona  fide  for  the  pnrposei  of  the  suit'*— Though  an 

nterrogatory  may  be  relevant,  it  may  be  objected  to  on  the  ground  that  it  is  put 
with  a  view  to  serve  an  ulterior  object  beyond  that  of  helping  the  suit  (b). 

''Not  soffldentiy  material  at  that  stage  of  the  gaits'—Thus  an 

interrogatory  may  be  perfectly  relevant  to  a  suit,  further  it  may  be  put  bond  fide 
for  the  purposes  of  the  suit,  but  it  may  be  premature  in  which  case  it  will  not  be 
allowed  (c).    This  may  be  illustrated  by  the  following  cases : — 

(1.)  A  sues  B  for  breach  of  an  alleged  trust  and  for  profits  made  by  B  by 
such  breach.  B  denies  the  alleged  trust.  ^1  is  not  entitled  to  inter- 
rogate B  so  as  to  require  from  him  an  account  of  profits  of  the 
alleged  trust  fund,  unless  the  trust  is  proved:  Parker  v.  Wells,  18  C. 
D.  477  ;  otherwise  if  the  breach  of  trust  is  admitted :  Witham  v* 
Witham,  28  Sol.  Jo.  456. 
(2.)  In  Fennessy  v.  Clark,  37  C.  D.  184,  the  plaintiff's  interrogatories  to 
prove  the  amount  of  damages  were  held  premature,  as  it  was  not  then 
decided  whether  the  plaintiff  was  entitled  to  damages  at  all. 

''Any  other  like  ground. *' — Besides  the  three  specific  grounds  mentioned 
in  the  section,  a  party  interrogated  may  object  to  answer  any  interrogatory  on 
the  ground  that  they  have  been  exhibited  unreasonably,  vexatiously  or  at 
unreasonable  length  (s.  123),  or  on  the  grounds  specified  in  the  notes  to  s.  121 
under  the  head  ♦*  What  interrogatories  may  not  be  allowed,  "  p.  150  ante. 

"  Fishing  "  interrogatories  not  allowed. — The  questions  asked  must  not 
be  **  fishing,  **  that  is  to  say,  they  must  refer  to  some  definite  and  existing  state 


{»)   Re  Howel  Morgan,  39  C.  D.  316 :  Kennedy  \   (b)    Baker  t.  Lane,  3  H.  A  C.  Bep,  544,  ezpUin* 
V.  Dod«m  a895).  1  Ch.  334.  ed  In  B'AickJord  v.  D'Arcy,  L.R.  1  Ex.  375. 

(a)   Nittamoyev.  Soobuh  23  Cal.  H7.  (r)    Keckram  v.  Bank  of  Bengal.  14  Cal.  703. 
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Ss.  of  circumstances,  and  must  not  be  put  merely  in  the  hopes  of  discovering  somc- 

125-128         thing  which  may  help  the  party  interrogating  to  make  out  some  case  {d).     For 
instances  of  "  Ashing  interrogatories,  "  see  Ali  Kader  v.  Gobind  Dass  (e). 

"Oppressive**  interrogatories  not  sUowed.— The    party  interrogated 

may  object  to  answer  on  the  ground  that  he  would  be  put  to  unreasonable  expense 
in  order  to  answer  the  interrogatory,  or  that  he  would  be  obliged  to  make  an  un- 
reasonable amount  of  inquiry  into  detail  (/).  Thus  a  party  interrogated  may 
object  to  answer  an  interrogatory  which  would  involve  the  giving  of  long  and  detailed 
accounts  requiring  the  aid  of  an  accountant  (g), 

126.  Interrogatories  shall  be  answered  by  affidavit  to 
Time  for  filing  affl-     be  filed  in  Court  within  ten  days  from 

davit  in  answer.  ^j^q  sefvice  thereof  or  within  such  further 

time  as  the  Judge  may  allow. 

127.  If  .any  person  interrogated  omits   or  refuses  to 
Procedure   where     |^nswer,    OF   auswers   insufficiently,   any 

party  omits  to  answer     interrogatory,    the     party    interrogating 

sufficiently.  ^^^  ^ppj^     ^    ^^^     ^^^^^    f^^    ^^    ^^^^^ 

requiring  him  to  answer  or  to  answer  further,  as  the  case 
may  be.  And  an  order  may  be  made  requiring  him  to 
answer  or  to  answer  further  either  by  affidavit  or  by  viva^ 
v^c^  examination,  as  the  Judge  may  direct:  Provided  that 
the  Judge  shall  not  require  an  answer  to  any  interrogatory 
which  in  his  opinion  need  not  have  been  answered  under 
section  125, 

Befttsee  to  answer* — A  party  to  a  cause  is  not  excused  from  answering 
relevant  interrogatories  on  the  ground  that  they  are  put  as  to  matters  which  are 
not  within  his  own  knowledge,  if  such  matters  are  within  the  knowledge  of  his 
servants  or  agents,  and  such  knowledge  was  acquired  by  them  in  the  ordinary* 
course  of  their  employment  (h).  But  where  a  matter  is  clearly  neither  within 
his  knowledge  nor  that  of  his  servant,  he  is  not  bound  to  procure  information  from 
others  for  the  purpose  of  answering  (i) . 

GoneeqaenceB  of  failure  to  answer  interrogatories.— See  s.  136  and 

the  notes  thereto. 

128      Either  party   may,   by  a    notice    through    the 

Power    to  demand     Court,  withiu  a  reasonable   time  not  less 

admission  of  genuine-     than  ten  days  before  the  hearing,  require 

ness  of  documents.  ^j^^  ^^j^^^  p^^.^^  ^  ^^^j^    (saviug  all   jUSt 

exceptions  to  the  admissibility  of  such  document  in  evi- 
dence) the  genuineness  of  any  document  material  to  the  suit. 


(d)    Gourley  ▼.  PlimoslU  L.  R.  8  C.  P.  362 ;  I  (a)    Locleett  v.  Loehett,  L.  R.  4  Oh.  336. 

PhtMppi  T.  P/iiMppt,  4  Q.  B.  D.  127.  \  (h) "" 

ie)    17Cal.WO.atpp.8425M3.  '     ' 
(/)    Bolekow  V.  Aher,  10  Q.  B.  D.  161. 


Philipps  T.  Philippt,  4  Q.  B.  D.  127.  (h)   Bolekow  ▼.  FUhtr,  10  Q*.  B.  D.  161, 

7Cal.M0.atpp.84M43.  (t)    PWZWjw  v.  Bowtfc.  L.  R.  7  C.  P.  287. 
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The  admission  shall  also  be  made  in  writing  signed  by  gs- 

the  other  party  or  his  pleader,  and  filed  in  Court.  128-129 

If  such  notice  be  not  given,  no  costs  of  proving  such 
documents  shall  be  allowed,  unless  the  Judge  otherwise 
orders. 

If  such  notice  is  not  complied  with  within  four  days 
after  its  being  served,  and  the  Judge  thinks  it  reasonable  that 
the  admission  should  have  been  made,  the  party  refusing 
shall  bear  the  expense  of  proving  such  document,  what- 
ever may  be  the  result  of  the  suit. 

129.  The  Court  may,  at  any  time  during  the  pen- 
Power  to  order  dis-  dcucy  therein  of  any  suit,  order  any 
cover>  of  document.  ^^^^  ^o  the  Buit  to  declare  by  affidavit 
all  the  documents  which  are  or  have  been  in  his  possession 
or  power  relating  to  any  matter  in  question  in  the  suit,  and 
any  party  to  the  suit  may,  at  any  time  before  the  first  hear- 
ing, apply  to  the  Court  for  a  like  order. 

Every  affidavit  made  under  this   section   shall   specify 
Affidavit  in  answer     which,  if  any,  of  the  documcuts  therein 
to  such  order.  mentioned    the     declarant     objects     to 

produce  together  with  the  grounds  of  such  objection. 

IMwovery  and  prodnction  of  documentB— Having  dealt  with  discovery 
by  way  of  answers  to  interregatories,  we  now  proceed  to  consider  another  species 
of  Discovery  caUed  discovery  and  production  of  documents.  The  parties  to  a  suit 
may  have  in  their  possession  or  power  documents  relating  to  the  matters  in 
question  in  the  suit.    These  documents  may  be  divided  into  two  classes  :— 

I.  those  which  the  adversary  is  entitled  to  inspect,  and 

II.  those  which  he  is  not  entitled  to  inspect. 

Documents  which  belong  to  class  II  are  described  and  classified  below,  under 
the  head  **  Grounds  of  objection  to  production  of  documents.'*  As  to  class  I  of 
documents,  we  may  say  that  the  adversary  is  entitled  to  inspection  of  all  docu- 
ments  which  do  not  come  within  class  II.  Speaking  generally,  we  may  say  that 
the  adversary  is  entitled  to  inspection  of  all  documents  which  do  not  of  themselves 
constitute  exclusively  the  party's  evidence  of  his  case  or  title.  But  how  is  the  in- 
spection to  be  obtained  ?  If  ^  wants  to  inspect  documents  in  the  possession  of  B 
which  he  is  entitled  to  inspect,  it  is  clear  that  he  cannot  inspect  them  unless  they 
are  produced  by  B,  A  must  therefore  call  upon  B  to  produce  the  documents.  But 
how  can  A  do  this,  unless  he  knows  what  documents  are  in  the  possession  or 
power  of  ^  ?  To  enable  him  to  obtain  this  information,  A  is  entitled  to  discovery 
from  B  of  the  documents  in  his  possession  or  power.  For  this  purpose,  A  may 
apply  to  the  Court  for  an  order  requiring  B  to  make  an  affidavit,  called  affidavit  of 
documents,  stating  what  documents  are  in  his  possession  or  power  relating  to  the 
matters  in  dispute  in  the  suit.  On  the  order  being  made,  B  is  bound  to  make  his 
affidavit  of  documents.     If  he  fails  to  do  so,  he  will   be  subjected  to  the  penalties 
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^.  129  mentioned  in  s.  136.  After  discovery  is  given  of  the  documents  by  B  by  his  affi- 
davit,  A  may  require  B  to  produce  for  his  inspection  such  of  the  documents  as  he 
is  in  law  entitled  to  inspect. 

Oontenta  of  affidavit  of  documents- — When  a  party  is  ordered  to  make 
his  affidavit  of  documents,  he  must  set  forth  in  the  affidavit  all  documents  which 
are  or  have  been  in  his  possession  or  power  relating  to  all  matters  in  question  in  the 
suit.  As  to  documents  which  are  not,  but  have  been,  in  his  possession  or  pow*er,  he 
must  state  what  has  become  of  them  and  in  whose  possession  they  are,  in  order 
that  the  opposite  party  may  be  enabled  to  get  production  from  the  persons  who 
have  possession  of  them.  For  the  same  reason,  if  there  are  any  documents  in 
which  he  has  sl  Joint  property  with  other  persons  not  before  the  Court,  he  must 
state  the  names  of  those  persons.  The  second  paragraph  of  the  section  provides 
that  ever^'  affidavit  of  documents  shall  also  specify  which  of  the  documents  therein 
set  forth  the  declarant  objects  to  Produce  for  the  inspection  of  the  opposite  party 
together  with  the  grounds  of  such  objection.  Those  grounds  are  not  set  forth  in 
the  section.  They  are  three  in  number,  and  are  given  below.  The  Court  will  go 
into  these  grounds  when  it  is  called  upon  to  make  an  order  for  production  of  the 
documents  in  a  party *s  possession  for  the  inspection  of  the  opposite  party  (s.  ISO). 

Gronnds  of  objection  to  production  of  documents— There  are  three 

grounds  on  which  production  of  documents  can  be  resisted  as  of  right,  (1)  as  dis- 
closing the  party's  evidence,  (2)  as  being  within  the  doctrine  of  legal  professional 
privilege,  and  (3)  as  being  injurious  to  public  interests.  We  shall  consider  these 
grounds  in  turn. 

1 .  A  party  is  not  bound  to  produce  for  the  inspection  of  his  opponent 
documents  which  "  of  themselves  evidence  exclusively''  the  party's  own  case  or 
title  (J)' — Documents  constituting  '^  evidence  *'  of  the  party's  case  or  title  are  not 
protected,  unless  they  arte  solely  or  exclusively  evidence  of  it.  Where  a  document 
is  or  may  be  evidence  for  the  adversary  as  well  as  the  Party,  the  party  cannot 
withhold  inspection  of  it  from  the  adversary  (k),  although  his  own  evidence  may 
be  thus  disclosed  (/).  It  is  not  enough  for  a  man  to  say  such  and  such  documents 
are  the  title-deeds  of  his  property :  it  is  no  ground  for  refusing  their  production  so 
far  as  they  may  be  necessary-  to  support  the  adversary's  case  (m).  But  a  document 
is  protected  from  production  and  inspection,  if  it  exclusively  evidences  a  party's 
own  case,  and  does  not  support  the  adversary'' s  case.  To  entitle  the  party  to  this 
protection,  the  privilege  must  be  properly  claimed,  that  is,  he  must  state  in  his 
affidavit  that  the  documents  constitute  evidence  of  his  own  case  or  title,  that  they 
contain  nothing  supporting  or  tending  to  support  the  adversary's  case  or  title,  and 
that  they  contain  nothing  impeaching  his  own  case  or  title  («).  As  to  discovery*  in 
actions  of  ejectment,  sec  notes  to  s.  121,  **  What  interrogatories  may  be  allowed," 
p.  150  ante, 

2.  A  party  is  not  hound  to  produce  any  confidential  communications  be- 
tween him  and  his  legal  adviser  (o), — ^The  reason  of  the  rule  is  to  enable  persons 
to  obtain  legal  advice  safely  and  effectually  {p).    The  following  are  amongst  the 


{j)  Buddsfi  V.  Wakinsan  (U93),  2Q.  B.  432; 
Frankenstein  v.  Gavin's  Co.  U897)  2  Q. 
B.  62. 

(k)  Bray  on  Discovery,  p.  478.  Burrell  v. 
Nicholson,  1  M.  A  K.  680 ;  Smith  v.  Beau- 
fort, I  Ph.  p.  220;  Combe  v.  Corp,  Lon- 
don, ISh.  f.  Ch.  pp.  82.  83. 

(l)  LontUyn  Qas  Light  Co.  v.  Chelsea,  6  C.B. 
N.S.  pp.  425.  426;  Stoin«o>»v.  Chadivick, 
3  M.  4ft  G.  575. 

(m)    Attorney -General  V.  T;iomp«o»t.  8  Ha.  p. 


Ill', Sutherland  x.  Singhee    Chum,   10 

Cal.  808. 
in)    Attorney -C^enerals.  Emerson,  10  Q.B.D. 

191 ;  Minet  v.  Morgan^  L.  R.  8  Ch.  361 : 

Attorney-General    v.    Newcastle  QSSfd) 

2  Q.  B.  478. 
(o)    Ryrie  t.  Shivshankar,   15   Bom.  7.    See 

ETldence  Act,  as.  126  and  129. 
p)    Wheeler  v.  Le  Marchant,  17  C.  D.  pp. 

681. 682;  Re  Strachan  (1805)  1  Ch.  p.  444 ; 

B.  V.  Bullivant  1901)  A  C.  p.  200. 
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confidential  communications  between  a  client  and  his  legal  advisers  that  are  pro-  "•  129 

tected  from  production  and  inspection :  (1)  statement  of  facts  drawn  up  by  the 
client  for  submission  to  his  solicitor  (q);  (2)  advice  given  by  the  solicitor  with 
reference  thereto  (r) ;  (3)  entries  in  the  solicitor's  diary  of  communications  be- 
tween himself  and  his  client  (5) ;  (4)  memoranda  or  minutes  made  by  the  client  of 
the  communications  between  himself  and  the  solicitor  (t) ;  (5)  communications 
between  solicitor  and  counsel  with  reference  to  the  client's  case  («);  (6)  draft  plead- 
ings (v) ;  (7)  case  laid  before  counsel  for  his  opinion  and  other  briefs  for  counsel 
{w);  (8)  solicitor's  bill  of  costs,  it  being  virtually  the  solicitor's  history  0/ the  tran- 
saction in  which  he  was  concerned  (x).  But  the  communication,  to  be  privileged, 
must  be  of  a  confidential  nature  {y).  And,  further,  it  must  have  been  made  to  the 
legal  adtHser  with  a  view  to  obtain  professional  advice  (z).  It  is  not  necessary 
that  the  communications  should  be  made  either  during  an  actual  or  even  an  ex- 
pected litigation.  A  communication  with  a  legal  adviser  is  protected,  though  it 
relates  to  a  transaction  which  is  not  the  subject  of  litigation,  provided  it  be  a 
communication  made  to  him  for  the  purpose  of  obtaining  professional  advice  (a). 
The  above  principles  do  not  apply  to  confidential  communications  between  princi- 
pal and  agent  (i.e.,  non-legal  agent)  whether  they  are  made  after  litigation  has  be- 
come imminent  and  after  legal  advice  has  been  taken,  or  even  after  litigation  has 
commenced  ^6).  See  Evidence  Act,  1872,  ss.  126,  129. 

3.    A   party  is   not  bound  to  produce  any  public  official  document, 
if  its  production  would  be  injurious  to  public  interests  (c).    This  head  of  pr 
vilege  applies  as  a  rule  when  the  party  to  a  suit  is  a  public  officer.     See  Evidence 
Act,  1872,  ss.  123-124. 

In  all  the  three  heads  of  privilege  mentioned  above,  the  privilege  must  be 
claimed  in  the  affidavit  of  documents,  and  the  grounds  of  privilege  must  be  suffi- 
ciently disclosed.  If  the  affidavit  of  documents  does  not  sufficiently  raise  the 
claim  of  privilege,  the  party  may  put  in  a  further  affidavit  in  support  of  that 
claim  (d). 

Is  a  party  bound  to  give  discovery  of  documents  which  will  tend  to  crimi- 
nate him  or  expose  him  to  a  penalty  or  forfeiture  ?  No,  according  to  the  English 
law  (e).  Yes,  it  would  'seem,  according  to  the  Indian  law.  See  Evidence  Act, 
s.  132,  where  the  term  ''  witness  "  obviously  includes  si,  party  to  a  suit. 

Oon^uBiveness  of  affidavit  of  docmnenta :   Further  affidavit.— if  a 

party  states  in  his  affidavit  of  documents  that  he  has  no  documents  relating  to  the 
matters  in  question  in  the  suit  other  than  those  set  forth  in  the  affidavit,  his  oath 
is  conclusive,  and  the  other  party  cannot  cross-examine  upon  it,  nor  adduce  evi- 
dence to  contradict  it,  nor  administer  interrogatories  asking  whether  he  has  not  in 
his  possession  or  power  documents  other  than  those  set  forth  in  his  affidavit  (/). 

(q)    South^vark  Co.  v.  Quick,  3  Q.  B.  D.  315.  Foakea  v.  Webb,  28  C.  D.  283. 

(r)    Burie  v.  Shivahankar,  15  Bom.  7.  (a)    Wheeler  v.  Le  Marshant,  L.  R.  17  Ch.  D. 


(«)    Ward  V.  MarahaU,  3  Times  Bep.  578.  675. 

(0    Woolley  v.  N.  L.  B.  Co.  L.  B.  4  C.   P.  (b)    Wallace  v,  Jeffertton,  2  Bom.  463;  Bipro 

604.  Doaav.  Secretary  of  State  for  India,  11 

(u)    Moitwi  T.  Weat  Moatyn  Co.,  34  L.  T.  531.  Cal.  655 ;  Byrie  v.  Shivahankar,  15  Bom. 

iv)   Lamb  ▼.  Orton,  22  L.  J.  C.  H.  713.  7;  Umbica  Chum  v.  Bengal  S.  d;  W,  Co., 


(w)    Walaham  v.  Stainton,  2  H.  A  M.  1 ;  Mun. 

cherahmv  v.  NewDhurumaey  Co.,  4  Bom. 

576. 
(x)    Turton  v.  Barker-,  L.  K.  17  Bq.  329 ;  CMnt 


22  Cal.  105. 

(r)  Wadeer  v.  E.  I.  Co.,  8  D.  G.  M.  &  G.  p. 
191;  Jehangir  v.  Secretary  of  State,  6 
Bom.  L.  B.  131. 160. 


V.  Brown,  9  Ha.  790.  (d)    Umbica  Churn  v.  Bengal  S.  d-  W.  Co.^  22 

iy)    Ht^ee  Haroon  v.  Abdul  Karim,  3  Bom.  1             Cal.  105. 

91  ;Framjiy.Mohan9ing,n  Bom.   263,  (e)    Bray  on  Discovery.  311-349;  Steph.  Di«. 

271;  Emp,  ▼.  Bodriguea,  5  Bom.  L.  B.  '             Art.  120. 

122.  (/)    Hall  V.  Trunmn,  29  C.  D.  307 ;  Nicholl  v. 

{«)    Framji  v.    Mohanaing,   18   Bom.   263 ;  Wheeler,  17  Q.  B.  D.  101. 
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S.  188  The  oath  of  the  party  being  conclusive^  the  Court  will  not  order  him  to  make  a 

further  affidavit  ot  documents,  though  the  opponent  may  state  on  oath  that  the 
party  has  got  other  documents  in  his  possession  {g) .  The  reason  being  that  in  all 
questions  of  discovery  the  oath  of  the  party  giving  the  discovery  is  conclusive  as 
against  the  oath  of  a  party  claiming  the  discovery  {h).  The  only  case  in  which 
the  Court  may  require  a  party  to  make  a  further  affidavit  is  where  there  is  a 
reasonable  probability  or  presumption  or  even  ground  for  suspicion^  derived  from 
certain  sources,  that  he  has  other  relevant  documents  in  his  possession  (i).  The 
sources  into  which  the  Court  may  look  for  this  purpose  are — (1)  The  affidavit  of 
documents,  (2)  the  documents  therein  referred  to,  and  (3)  the  pleadings  {j).  Un- 
less the  affidavit  is  shewn  from  these  sources  to  be  insufficient,  no  further  affidavit 
can  be  ordered. 

The  affidavit  of  documents  is  also  conclusive  as  to  the  facts  constituting  the 
groundsof  objection  to  ^roc/MC^tbn.  Thus  if  a  party  sets  forth  five  documents  in 
his  affidavit,  and  objects  to  produce  two  of  them  on  the  assertion  that  they  relate 
exclusively  to  his  own  title,  and  that  they  contain  nothing  tending  to  support  the 
adversary's  title,  the  Court  will  not  go  behind  the  affidavit  (Ar),  and  will  not  order 
production,  unless  the  Court  is  reasonably  satisfied  or  reasonably  certain  from 
the  sources  speciBed  in  the  above  paragraph  that  the  nature  of  the  documents  as 
described  by  the  party  has  been  misconceived  by  the  party,  or  the  documents  arc 
of  such  a  character  that  the  party  cannot  properly  make  such  an  assertion  (0* 
Mere  suspicion  (derived  from  the  above-mentioned  sources)  that  the  documents 
are  not  of  the  character  described  by  the  party,  though  it  is  sufficient  to  justify 
the  Court  in  ordering  the  party  to  make  a  further  affidavit  of  documents  (see  pre- 
ceding paragraph),  does  not  entitle  the  Court  to  order  their  production  (m). 

In  a  suit  for  the  price  of  materials  supplied  to  the  defendant  in  which  the 
defence  was  that  the  materials  were  defective,  the  defendant  objected  to  produce 
his  engineer's  report  on  the  ground  that  it  formed  evidence  of  his  own  case  exclu- 
sively; but  the  Court  ordered  production  on  the  ground  that  the  defendant 
had  set  forth  the  nature  of  the  report  in  his  written  statement y  and  the  statement 
showed  that  the  report  was  not  of  the  character  described  by  the  defendant  (n). 

Sufficient  description  of  documenta* — it  being  one  of  the  objects  of  the 

affidavit  of  documents  to  enable  the  Court  to  make  an  order  for  production  of  the 
documents  mentioned  therein,  the  affidavit  ought  to  contain  a  sufficient  description 
of  the  documents.  A  description  will  be  held  sufficient,  if  it  is  of  such  a  character 
that  if  an  order  for  production  is  made,  the  Court  can  determine  whether  the  very- 
documents  that  were  ordered  to  be  produced  have  actually  been  produced  (o). 
Where  there  sire  numerous  documents,  the  practice  is  to  tie  them  up  in  bundles, 
to  schedule  the  bundles,  and  number  the  documents,  or  otherwise  ear-mark  them 
in  such  a  way  that  the  other  party  may  ask  for  those  which  he  wants  to  sec  (P). 
When  a  party  claims  to  withhold  certain  documents  from  production,  al- 
though some  description  may  be  necessary,  he  need  not  give  such  a  description  as 
would  enable  the  adversary  to  know  their  contents  (9).  Thus  where  privilege  is 


(J) 

(0 


Reynell  v.  Sptue.  1  D.  G.  M.  &  G.  656. 

Lyell  V.  Kennedy,  27  C.  D..  p.  lU. 

HaXl  ▼.  Trumati.  29  C.  D.  p.  li%\  Lyell  v. 

Kennedy,  27  C.  D.  p.  20 ;  Coinp,  Finan- 

ciere  v.  Peruvian  Quano  Co.,  11 Q.  B.  D. 

p.  68. 
Joiiea  y.  Monte  Video  Co.  5  Q.  B.  D.  p.  558, 

and  cases  cited  in  last  note. 
Vinayakrcu)  v.  Narotam,  17  Bom.  581. 
Attorney 'General  v.  Emerson,  10  Q.  B.  D. 

191 ;  Frankonfitein  v.  Oavinv  Cu.  (1897),  2 


(m) 
in) 

(o) 


t(Z) 


Q.  B.  62 ;  Roberts  v.  Oppenheini,  36  CD. 

p.  724. 

Bray  on  Discorery,  503. 

Umbica  Chum  v.  Bengal  8.  db  W,  Co.,  22 

Cal.  105. 
Taylor  v.  Batten,  4  Q.  B.  D.  85. 
Hill  V.  Hart-DavU,    26  C.  D.   470,  472: 

Cooke  y.  Smith  (1891),  1  Ch.  509;  J 

V.  Price,  A%L.  J.  Ch.  215. 
Kain  v.  Farrer,  37  L.  T.  470. 
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claimed  for  letters,  it  is  not  necessary  to  state  the  dates  or  the  names  of  the  wri-  S«  129 

ters,  nor  such  other  particulars  as  might  enable  the  opponent  to  discover 
indirectly  the  contents  (r). 

Affidavit  though  no  docomonts- — A  party  served  with  an  order  must 
make  the  affidavit,  though  there  is  nothing  to  show  that  there  are  any  documents 

(5). 

"Belating  to  any  matter  in  question  in  the  suit.**— Every  document 

which  will  throw  any  light  on  the  case  is  a  document  relating  to  a  matter  in  dis- 
pute in  the  suit  (t),  though  it  may  not  be  admissible  in  evidence  {u),  A  docu- 
ment may  not  be  admissible  in  evidence,  and  yet  it  may  contain  information  which 
may  either  directly  or  indirectly  enable  the  party  seeking  discovery  either  (1)  to 
advance  his  own  case  or  (2)  damage  that  of  his  adversary,  or  which  may  fairly 
lead  him  to  a  train  of  inquiry  which  may  have  either  of  these  two  consequences 
(v).  Every  such  document  must  be  included  in  the  affidavit  of  documents,  and  the 
opposite  party  is  entitled  to  inspection  of  such  document.  Thus  a  plaintiff  was 
required  to  Produce  for  inspection  of  the  defendant  correspondence  containing 
mere  matter  of  opinion  by  a  non-legal  agent  as  to  the  prospect  of  the  plaintiff^s 
success  in  the  case,  though  the  correspondence  was  not  admissible  in  evidence  {w). 

Several  plaintiffii  or  several  defendants.— Where  there  are  several 

plaintiffs  or  several  defendants,  all  must  join  in  making  the  affidavit  of  documents 
unless  some  specific  reasons  to  the  contrary  are  shown.  The  fact  that  some  of 
the  parties  reside  in  England  is  no  reason  why  they  should  be  excused  from  mak- 
ing such  affidavit  (x). 

Affidavit  of  docuifients  from,  a  minor. — in  Bombay  the  next  friend  or 
guardian  ad  litem  as  the  case  may  be  of  a  minor  may  be  required  to  make  an  affi- 
davit of  documents  {y).    Not  so  in  Calcutta  (z). 

Affidavit  of  documents  from  a  co-defendant.— An  affidavit  of  docu- 
ments may  be  required  by  a  defendant  from  a  co-defendant  if  there  is  an  issue 
joined  between  them,  but  not  otherwise  (a). 

Affidavit  of  documents  from  Advocate-Qeneral--  No  order  can  be 
made  against  the  Advocate-General,  whether  he  be  plaintiff  or  defendant,  requiring 
him  to  give  discovery  on  oath.  Hence  no  affidavit  of  documents  can  be  required 
from  the  Advocate-General.  But  an  affidavit  of  documents  may  be  required  from 
the  relators  (d).     See  s.  539. 

Sealing  up  part6  of  documents.— Where  one  part  of  a  document  relates 
to  the  matters  in  dispute  in  the  suit  and  another  part  does  not,  the  latter  may  be 
sealed  up  and  so  concealed  from  inspection.  Similarly  where  protection  from 
discover)'  can  be  claimed  for  one  part  of  a  document  and  not  for  another  part,  the 
part  which  can  be  protected  may  be  sealed  up  (c).  In  some  cases  the  Judge  has 
ordered  the  sealed  parts  to  be  unfastened  in  order  that  he  might  inspect  them 
himself  (d). 


(r)    Gardner  v,  Irvin,  4  Ex.  D,  p.  53.                  {   {z)    Duncan  t.  Bhoyro,  22  Cal.  891. 
(•)    The  Minnehaha,  L.  B.  3  A.  &  B.  14«.                (a)    Anandrao  v.  Budra,  17  Bom.  3W. 
{t\  Hutchinson  Y.  Glover.t  q,B.D.j^.  l^l.  "^    


(tt)    BuBtroe  v.  White,  1  Q.  BT  D.  p.  425;  Hu^ 
chinemi  v.  Glover^  1  Q.  B.  D.  p.  141. 

(r)    Compa^/nie  Financiere  v.  Peruvian  Gu- 
ano Co.,  11  Q.  B.  D.  p.  63. 

(w)  Buetroe  v.  White,  1  Q.  B.  D.  423. 

'  "    Byrie  v.  Shivshankar,  15  Bom.  7. 
Nathmull  y.  Malharrao,  19  Bom.  360. 


(y) 


(b)  BrayonDiscoTery,pp.  68-69, 

(c)  Bray  on  Discovery,  233 ;  Jadub  v.  Kaiuii, 

20  Cal.  587 ;  Heeralall  v.  Bam  Surun,  4 
Cal.  835. 

(d)  La/one  v.  Falkland  Islande  Co.,  27  L.  J. 

Ch.  25 ;  Caton  v.  LeuHs,   1    W.  R.  118 ; 
Gurmuk  Boy  v.  Tula  ram,  28  Cal.  424. 
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13^131  130«     The  Court  may,  at  any  time  duriug   the  peu- 

Power  to  order  pro-     ^^^^J  therein  of  any  suit,  order  the  pro- 
duction of  documents     duction  by  any  party   thereto  of  such   of 
uring  suit.  jj^^  documents  in  his  possession  or  power 

relating  to  any  matter  in  question  in  such  suit  or  proceeding 
as  the  Court  thinks  right ;  and  the  Court  may  deal  with  such 
documents  when  produced  in  such  manner  as  appears  just. 

Under  this  section  the  Court  has  no  discretion  to  refuse  the  production  un- 
less the  documents  are  privileged  (e).  As  to  the  three  heads  of  privilege,  sec  notes 
to  s.  129,  *'  Grounds  of  objection  to  production  of  documents."  See  also  notes  to 
the  same  section  under  the  head  "  Conclusiveness  of  affidavit  of  documents,"  and 
"  Sealing  up  parts  of  documents." 

Indian  Evidence  Act  ss-  168464— Under  s.  163,  if  a  calls  upon  B  to 

produce  a  document,  and  the  document  is  produced  in  Court  and  inspected  by  A, 
B  can  compel  A  to  put  that  document  in  evidence.  Under  s.  164,  a  party  refusing 
to  produce  a  document  cannot  use  it  in  evidence  without  the  consent  of  the  other 
side. 

Waiver  of  privilege-— Where  a  document  is  privileged,  the  fact  that 
a  portion  of  it  has  been  read  out  by  the  defendant's  solicitor  to  the  plaintiff's  solicitor 
does  not  amount  to  a  waiver  of  privilege  as  regards  the  part  not  read  (/). 

Partner. — One  partner  of  a  firm  represents  the  other  partners  for  the  pur- 
pose of  production  of  documents  {g). 

131«  Any  party  to  a  suit  may,  at  any  time  before  or 
Notice  toproduce  for  ^^  ^^^  hearing  thereof,  give  notice  through 
inspection  documents  the  Court  to  any  Other  party  to  produce 
rcferredtoinpiaint,&c.  ^^^  specified  documeut  for  the  inspection 
of  the  party  giving  such  notice  or  of  his  pleader,  and  to 
permit  such  party  or  pleader  to  take  copies  thereof. 

No  party  failing  to  comply  with  such  notice  shall  after- 
consequence  of  non-     ^ards  be  at  liberty  to  put  any  such  docu- 
compliance  with  such     mcut  m  evidcncc  ou  his   behalf  in   such 
"^**^^*  suit,   unless   he   satisfies   the  Court  that 

such  document  relates  only  to  his  own  title,  or  that  he  had 
some  other  and  sufficient  cause  for  not  complying  with  such 
notice. 

"At  any  time*''— As  a  rule,  a  defendant  is  not  entitled  to  an  affidavit  of 
documents  from  the  plaintiff  unless  he  has  filed  his  written  statement.  In  the  case, 
however,  of  documents  referred  to  in  the  plaint^  a  defendant  is,  under  this 
section,  entitled  to  inspection  thereof,  although  he  has  not  filed  his  written  state- 
ment (/i). 


(tr;    WallcLce  7.  JeffersQH,  2  Bom.  453.  I   (a)    Jdkaria  v.  Casiniy  1  Bom.  496. 

y  f)    Kay  V.  Poorunchand,  4  Bom.  631.  |   (h)    Ram  Dyal  v.  Nurhurry,  18  Bom.  368. 
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Inspection  by  party  or  his  pleader.— No  one  is  entitled  under  this       ^  Jf^o^ 

section  to  inspection  except  a  party  or  his  pleader.    The  term  ••  party '*  includes       .181-la* 
the  authorised  agent  of  the  party  {i).     But  if  such  agent  was  formerly  in  the 
employ  of  the  opposite  party  and  in  charge  of  his  books,  the  Court  ought  not  to 
permit  inspection  to  be  taken  by  him  {j). 

132.  The  party  to  whom  such  notice  is  given  shall, 
.  .  within  ten  days  from  the  receipt  thereof, 

noticTto'ddivcr  notice  deliver  through  the  Court  to  the  party 
^ifS-  ^^  ^Jl**if  J""     Rivine  the  same  a  notice   statinir  a  time 

spection  may  be  had.         ®  '.i^®     ^i_  j  j?  v    j  ?•  x 

Within  three  days  from  such  delivery,  at 
which  the  documents,  or  such  of  them  as  he  does  not  object 
to  produce,  may  be  inspected  at  his  pleader's  office  or  some 
other  convenient  place,  and  stating  which,  if  any,  of  the 
documents  he  objects  to  produce,  and  on  what  grounds. 

Convenient  place*— ^1«  who  owns  a  ginning  factory  at  Broach,  agrees 
with  B  in  Bombay  to  gin  ^'s  cotton  in  his  factory  at  Broach.  B  sues  A  in  Bom- 
bay for  damages  for  breach  of  the  contract,  and  requires  inspection  of  ^4*8  books 
in  Bombay.  A  offers  to  give  inspection  at  Broach  where  the  books  are  kept.  B 
is  not  entitled  to  inspection  in  Bombay,  for  the  contract  having  to  be  Performed  at 
Broach,  Broach  must  be  deemed  to  be  the  "convenient  place"  for  inspection 
within  the  meaning  of  this  section  (k), 

133.  If  any  party  served  with   notice   under   section 
Application  for  order     131    omits   to  give  Hoticc  Under  scctiou 

of  inspection.  1 32  of  the  time  for  mspection,  or  objects 

to  give  inspection,  or  names  an  inconvenient  place  for  in- 
spection, the  party  desiring  it  may  apply  to  the  Court  for  an 
order  of  inspection. 

Order  of  inspeetion* — No  order  of  inspection  will  be  made  unless  notice 
has  been  served  under  s.  131  (/). 

134.  Except  in  the  case  of  documents  referred  to  in 
Application    to    be     the  plaint,  written  statement  or  affidavit 

founded  on  affidavit.  of  the  party  against  whom  the  application 
is  made,  or  disclosed  in  his  affidavit  of  documents,  such 
application  shall  be  founded  upon  an  affidavit  showing  (a) 
of  what  documents  inspection  il^  sought,  (b)  that  the  party 
applying  is  entitled  to  inspect  them,  and  (c)  that  they  are  in 
the  possession  or  power  of  the  party  against  whom  the  appli- 
cation is  made. 


(i)   WilUama  y.  Prinee  of  Wales  Aas,  Co,,  23  I   (k)    KevtUdaa  ▼.  Peatonji,  5  Bom.  467. 

Bear.  338.  (0    Mohend/ro  ▼.  lahun  OhundeTf  10  Cal,  56 ; 

U';   EnamiU  ▼.  Ekramul,  25  Cal.  294.  I  Dhapi  ▼.  Bam  Pershad,  14  Cal.  768. 
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13§-m  •^^^'     ^^  *^^  P^^*X  ^^^"^  whom  discovery  of  any   kind 

Power  to  order  issue  or  inspection  is  souffht  objects  to  the 
or  question  on  which  same  OF  any  part  thereof^  and  if  the 
a^Z^Tstle^V.  Court  is  satisfied  that  the  right  to  Buch 
mined.  discovcry  or  inspection   depends  on   the 

determination  of  any  issue  or  question  in  dispute  in  the  suit, 
or  that  for  any  other  reason  it  is  desirable  that  any  such 
issue  or  question  should  be  determined  before  deciding  upon 
the  right  to  the  discovery  or  inspection,  the  Court  may  order 
that  the  issue  or  question  be  determined  first  and  reserve 
the  question  as  to  the  discovery  or  inspection. 

Determination  of  issue  to  decide  upon  right  to  inspection— The 

object  of  the  section  is  to  enable  the  Court  to  decide  an  issue  in  a  suit,  as  distin- 
guished from  the  suit  itself,  for  the  purposes  of  discovery  (w).  See  notes  to  s. 
125,  "  Not  sufficiently  material  at  that  stage  of  the  suit,"  p.  153  ante, 

136.     If  any  party   fails   to   comply  with   any   order 
Consequences  of  fail-     ^^^cr  this  chapter,  to  answcr  interrogato- 

ure  to  answer  or  give       rfcS   Or   f  Or  disCOVCry ,    produCtlOU    Or    lU- 

inspection.  spcction,  which  has  been  duly  served,  he 

shall,  if  a  plaintiff,  be  liable  to  have  his  suit  dismissed  for 
want  of  prosecution,  and,  if  a  defendant,  to  have  his  defence, 
if  any,  struck  out,  and  to  be  placed  in  the  same  position  as 
if  he  had  not  appeared  and  answered  ; 

and  the  party  interrogating  or  seeking  discovery,  pro- 
duction or  inspection  may  apply  to  the  Court  for  an  order 
to  that  effect,  and  the  Court  may  make  such  order  accord- 
ingly. 

Any  party  failing  to  comply  with  any  order  under  this 
chapter,  to  answer  interrogatories  or  for  discovery^  produc- 
tion, or  inspection,  which  has  been  served  personally  upon 
him,  shall  also  be  deemed  guilty  of  an  offence  under  section 
188  of  the  Indian  Penal  Code. 

Dismissal  of  suit* — it  is  only  as  a  last  resort  that  a  suit  will  be  dismissed 
or  a  defence  struck  out  under  this  section  (n).  If  the  parties  concerned  are 
purda-nashin  ladies,  this  should  be  taken  into  account  before  making  the  order  (o). 

Additional  consequence  of  failure  to  answer  or  give  inspection.— 

Besides  the  consequences  laid  down  in  this  section,  a  party  before  a  High  Court 
who  has  failed  to  answer  or  give  inspection  is  liable  to  be  committed  for  contempt 
by  that  Court.     This  power  has  been  conferred  on  Chartered  High  Courts  by  their 

im)    Ahmedbhoy  v.  VulUebhoy,  6  Bom.  572.      I  Kishore  v.  Shoahibhoomiu  5  Cal,  707. 

in)    Aasenoolla  v.  Abdool,  9  Cal.   925; Sham   \   (o)    BehariLalY,  Habiba Bibi^iAH.  2ffl. 
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Letters  Patent  {p).    An  order  of  committal  for  contempt  is  appealable  according  Ss* 

to  the  Bombay  decisions  (g),  but  not  according  to  the  Allahabad  decisions  (r),  lW-138 

Appeal  and  Revision* — An  order  under  this  section  is  a  decree,  and  is 
appealable  under  s.  540  (s).    It  is  also  open  to  revision  under  s.  622  (t). 

137»  The  Court  may  of  its  own  accord,  and  may  in 
Court  may  send  for  its  discretion  upon  the  application  of  any 
Sds';^7™morer  of  the  parties  to  a  suit,  send  for,  either 
Courts.  from  its  own  records  or  from  any  other 

Court,  the  record  of  any  other  suit  or  proceeding,  and  inspect 
the  same. 

Every  application  made  under  this  section  shall  (unless 
the  Court  otherwise  directs)  be  supported  by  an  affidavit  of 
the  applicant  or  his  pleader,  showing  how  the  record  is 
material  to  the  suit  in  which  the  application  is  made,  and 
that  the  applicant  cannot  without  unreasonable  delay  or 
expense  obtain  a  duly  authenticated  copy  of  the  record 
or  of  such  portion  thereof  as  the  applicant  requires,  or  that 
the  production  of  the  original  is  necessary  for  the  purposes 
of  justice. 

Nothing  contained  in  this  section  shall  be  deemed  to 
enable  the  Court  to  use  in  evidence  any  document  which 
under  the  Indian  Evidence  Act,  1872,  would  be  inadmis- 
sible in  the  suit. 

138.     The  parties  or  their  pleaders  shall  bring  with 

Documentary    evid-     ^^^^  ^^^  ^^vc  in  readiucss  at  the  first 

ence  to  be  in  readiness     hearing  of  the  suit,  to  be  produccd  when 

at  first  hearing.  ^^^^    ^^^     ^^     ^j^^    p^^^.^^    ^jj    ^bc    doCU- 

mentary  evidence  of  every  description  in  their  possession  or 
power,  on  which  they  intend  to  rely,  and  which  has  not 
already  been  filed  in  Court,  and  all  documents  which  the 
Court  at  any  time  before  such  hearing  has  ordered  to  be 
produced. 

Have  in  readiness  at  the  first  hearing. — This  section  is  enacted  to  pre- 
vent fraud  by  the  late  production  of  suspicious  documents.  But  no  suspicion  can 
attach  to  certified  copies  of  public  documents,  such  as  records  of  Government. 
Such  copies  therefore  may  be  received  in  evidence  though  they  may  not  be 
produced  at  the  first  hearing  (m). 

Appeal' — Admission  of  .documentary  evidence  after  the  first  hearing  is  not 
a  ground  of  appeal  (v).  Nor  can  an  appellate  Court  reject  evidence  admitted  by 
the  Court  of  first  instance  simply  on  that  ground  (w). 


(t>)    Hasswibhoy  v.  Cowa^ji,  7  Bom.  1. 

(q)    Navivahoo  v.  Narotam,  7  Bom.  5. 

^    Oodu  V.  Suraj  Mai,  27  All.  380. 

ManHngji  v.  MehtOy  19  Bom.  307. 

Dhapi  V.  Bam  Pershad,  14  Cal.  768. 


(8) 

(0 


(u)    Ranchhod  v.  Secretary  of  State,  22  Bora. 

173. 
(t>)    Qoshain  v,  Rickmunee,  12  W.  R,  P.  C.  32 
(«?)    Minakahi  v.  Velu,  8  Mad.  373. 
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S».  139.     No  documentary  evidence  in  the  possession  or 

Effect  of  non-pro.  power  of  any  party  which  should  have 
duction  of  documents,  been,  but  has  not  been,  produced  m  ac- 
cordance with  the  requirements  of  section  138  shall  be  re- 
ceived at  any  subsequent  stage  of  the  proceedings  unless 
good  cause  be  shown  to  the  satisfaction  of  the  Court  for  ihe 
non-production  thereof.  And  the  Judge  receiving  any  such 
evidence  shall  record  his  reasons  for  so  doing. 

140.  The  Court  shall  receive  the  documents  respec- 
Documcnts  to  be  re-     tivcly  produccd  by  the  parties  at  the  first 

ceived by  Court.  hearing;    provided  that    the  documents 

produced  by  each  party  be  accompanied  by  an  accurate  list 
thereof  prepared  in  such  form  as  the  High  Court  may,  from 
time  to  time,  direct. 

The  Court  may,  at  any  stage  of  the  suit,  reject  any  do- 
Rcjection  of  irreic-     cumcut  which  it  cousidcrs  irrelevant  or 
vant   or   inadmissible     Otherwise    inadmissibld    recording     the 
documents.  grouuds  of  such  rejection. 

Rejection  of  inadmissible  documents- *- Questions  as  to  the  admissibility 
of  evidence  should  be  decided  as  they  arise,  and  should  not  be  reserved  until 
judgment  in  the  case  is  given  (x). 

When  a  Court  is  doubtful  as  to  whether  a  document  is  admissible  or  not, 
and  its  decision  is  open  to  appeal,  it  is  better  to  admit  than  to  exclude  the 
document  (y). 

141.  (1)  Subject  to  the  provisions  of  the  next  follow- 
Endorsementsondo-     ^^S  sub-scction,  thcrc  shall  bc    cudorscd 

cuments  admitted  in  on  cvcry  dociunent  which  has  been  admit- 
^^*  ^"^^'  ted  in  evidence  in  the  suit  the  following 

particulars,  namely  :  — 

(a)  the  number  and  title  of  the  suit, 

(b)  the  name  of  the  person  producing  the  document, 

(c)  the  date  on  which  it  was  produced,  and 

(d)  a  statement  of  its  having  been  so  admitted, 
and  the  endorsement  shall  be  signed  by  the  Judge. 

(•2)  If  a  document  so  admitted  is  an  entry  in  a  book, 
account  or  record,  and  a  copy  thereof  has  been  substituted 
for  the  original  under  the  next  followiog  section,  the  parti- 


ix)    Jaduy.  Bhubotaran,  11  Ca\.  175;  Ram-   I   (y)    iCa M  JTw/iore  v,  Bftttaa»^  18  Cal.  201, 17  I. A. 
jilnm  V.  Oghore  Nath,  25  Cal.  401.  |         .    159. 
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colars  aforesaid   shall  be  endorsed  on  the   copy    and    the    j^A^oA 
endorsement  thereon  shall  be  signed  by  the  Judge. 

141  A«    (1)  I£   a   document  admitted  in  evidence   in 

Endorsements  on     the  suit  is  an  entry  in  a  shop-book  or 

S's  in'bo^S'^c^    Other  account  in  current  use,  the  party 

counts  and  records.         ou  whosc  behalf  the  accouut  is  produccd 

may  furnish  a  copy  of  the  entry. 

(2)  If  such  a  document  is  an  entry  in  a  public  record 
produced  from  a  public  oflBce  or  by  a  public  officer,  or  an 
entry  in  a  book  or  account  belonging  to  a  person  other 
than  a  party  on  whose  behalf  the  book  or  account  is  produced, 
the  Court  may  require  a  copy  of  the  entry  to  be  furnished — 

(i)  where  the  record,  book  or  account,  is  produced 
on  behalf  of  a  party,  then  by  that  party,  or, 

(ii)  where  the  record,  book  or  account,  is  produced 
in  obedience  to  an  order  of  the  Court  acting 
of  its  own  motion,  then  by  either  or  any  party. 

(3)  When  a  copy  of  an  entry  is  furnished  under  the 
foregoing  provisions  of  this  section,  the  Court  shall,  after 
causing  the  copy  to  be  examined,  compared  and  attested  in 
manner  mentioned  in  section  62,  mark  the  entry  and 
cause  the  book,  account  or  record  in  which  it  occurs  to  be 
returned  to  the  person  producing  it. 

A  copy  or  extract  from  an  entr>'  in  an  account-book,  filed  under  the 
provisions  of  this  section  and  s.  142A,  requires  no  stamp  {z). 

142.     When   a   document   relied   on   as   evidence  by 
Endorsements      on     either  party  is  considered  by  the  Court 
f^ZS^l\e^'^T%X     to  be  inadmissible  in  evidence,  there  shall 
<i«nce.  be  endorsed  thereon  the  particulars  men- 

tioned in  clauses  (a),  (b)  and  (c)  of  section  141,  sub-section 
(1),  and  a  statement  of  its  having  been  rejected,  and  the 
endorsement  shall  be  signed  by  the  Judge. 

142 A.     (1)  Every  document  which   has  been   admit- 

Recording  of  admit-     ^cd  in  evidcuce,  or  a  copy  thereof  where 

ted,  and  return  of  re-     a  copy  has  bccu  substitutcdfor  the  Original 

jected,  documents.  ^^^^    ^^^^^^^  j^,^^    ^j^^jj    j^^^    p^^^    ^j 

the  record  of  the  suit. 

{z)   Kaatur  v.  Fakiria^  26  Bom   522. 
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|J«  (2)     Documents  not  admitted  in   evidence   shall  not 

form  part  of  the  record,  and  shall  be  returned  to  the  parties 
respectively  producing  them. 

143.  Notwithstanding  anything  contained  in  section 

Court  may  orderany      62,     SCCtion     141  A,     Sub-SCCtion    (3),    Or 

document  to  be  im-  section  142 A,  sub-scction  (2),  the 
P^""^^^'  Court  may,  if  it  sees  suflBcient  cause,  direct 

any  document  or  book  produced  before  it  in  a\iy  suit  to  be 
impounded  and  kept  in  the  custody  of  an  oflBcer  of  the  Court, 
for  such  period  and  subject  to  such  conditions  as  the  Court 
thinks  fit. 

144.  In  suits  in  which  an  appeal  is  not  allowed,  when 
When  document  ad-     t^c  suit   has   been   disposed  of,   and  in 

mittcd  in  evidence  suits  in  which  an  appeal  is  allowed,  when 
may  be  returned.  the  time  for   perf erring  an   appeal  from 

the  decree  has  clasped,  or,  if  an  appeal  has  been  preferred, 
then  after  the  appeal  has  been  disposed  of,  any  person, 
whether  a  party  to  the  suit  or  not,  desirous  of  receiving  back 
any  document  produced  by  him  in  the  suit,  and  placed  on 
the  record,  shall,  unless  the  document  is  impounded  under 
section  143,  be  entitled  to  receive  back  the  same  : 

Provided  that  a  document  may  be  returned  at  any  time 

When  document  may     ^eforc  either  of  such  cvents  if  the  person 

be    returned    before     applying  for  such  rcturu  dclivcrs  to  the 

time  limited.  proper  officcr  a  certified  copy  of  such 

document  to  be  substituted  for  the  original : 

Provided   also  that   no   document   shall    be    retur«ed 
Certain    documents     which,  by  forcc  of  the  dccrcc,  has  become 

not  to  be  returned.  y^J^  ^j.  ugeless. 

On  the  return  of  a  document  which  has  been  admitted 

Receipt  to  be  civen     "*  evidence,  a  receipt  shall  be  g|iven  by 

for    returned    docu-     the  party  receiving  it  in  a  receipt-book 

ment.  i.     U     1        x  r       xu 

to  be  kept  for  the  purpose, 

145.  The  provisions  herein  contained  as  to  documents 
Provisions  as  to  do-     ^^^^j   SO  far   as   may   be,   apply  to  all 

cuments    applied    to     other     material    obiects     producible    as 

material  obiects.  .  i  *'  ^  . 

evidence. 
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CHAPTER  XL  ■•  *" 

Of  the  Sbttlbmbnt  of  Issues. 

146.     Issues  arise  when  a  material  proposition  of  fact 
w«.«j««  «f  ;«..,^        ^^  l*w   is    aflSrmed   by   the  one    party 

r  raming  of  issues.  t    •%      •    i  %         -»  ^     '^  r       j 

and  denied  by  the  other. 

Material  propositions  are  those  propositions  of  law  or  fact 
which  a  plaintiff  must  allege  in  order  to  show  a  right  to 
sue. 

Each  material  proposition  affirmed  by  one  party  and 
denied  by  the  other  must  form  the  subject  of  a  distinct  issue. 

Issues  are  of  two  kinds  :  (a)  issues  of  fact ;  (b)  issues 
of  law. 

At  the  first  hearing  of  the  suit  the  Court  shall,  after 
reading  the  plaint  and  the  written  statements,  if  any,  and 
after  such  examination  of  the  parties  as  may  appear  neces- 
sary, ascertain  upon  what  material  propositions  of  facts  or 
of  law  the  parties  are  at  variance,  and  shall  thereupon  pro- 
ceed to  frame  and  record  the  issues  on  which  the  right 
decision  of  the  case  appears  to  the  Court  to  depend. 

When  issues  both  of  law  and  of  fact  arise  in  the  same 
suit,  and  the  Court  is  of  opinion  that  the  case  may  be  dis- 
posed of  on  the  issues  of  law  only,  it  shall  try  those  issues 
first,  and  for  that  purpose  may,  if  it  thinks  fit,  postpone  the 
settlement  of  the  issues  of  fiict  until  after  the  issues  of  law 
have  been  determined. 

Nothing  in  this  section  requires  the  Court  to  frame  and 
record  issues  when  the  defendant  at  the  first  hearing  of  the 
suit  makes  no  defence. 

Of  the  framiDg  of  issues.— The  plaint  and  written  statement  in  a  suit 
are  called  pleadings.  Section  58  of  the  Evidence  Act  enacts  that  no  fact  need  be 
proved  at  the  hearing  which  a  party  has  admitted  by  his  pleadings.  Issues  are 
to  be  framed  in  respect  of  those  facts  only  which  are  not  admitted,  and  which 
are  in  dispute  between  the  parties.  Issues,  however,  will  not  be  framed  on  all 
points  in  dispute  between  the  parties,  but  those  points  only  on  which  the  right 
decision  of  the  case  depends.  When  an  issue  is  framed  as  to  a  proposition  of 
fact,  it  is  said  to  be  an  issue  of  fact ;  when  an  issue  is  framed  as  to  a  proposition 
of  law,  it  is  said  to  be  an  issue  of  law.  Thus  if  A  sues  B  for  damages  for  breach  of 
a  contract,  and  B  pleads  in  his  written  statement  (1)  that  the  contract  is  void  as 
being  against  public  policy,  (2)  that  no  damages  have  been  sustained  by  A  by 
reason  of  the  breach,  (3)  that  the  Court  has  no  jurisdiction  to  try  the  suit,  and 
that  the  claim  is  time-barred,  the  following  issues  will  be  framed : — 

(1)    Whether  the  agreement  is  a  valid  and  subsisting  contract  ? 
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8.  IM  (2)    Whether  A  has  sustained  smy  damages  by  reason  of  the  breach  of 

the  contract  ? 

(3)  Whether  the  Court' has  jurisdiction  to  entertain  the  suit  ?  and 

(4)  Whether  the  claim  is  barred  by  limitation  ? 

Of  the  above  issues,  the  first  two  are  issues  of  fact,  and  the  last  two  are 
issues  of  law.  No  issue  will  be  framed  as  to  the  breach  of  the  agreement,  as 
the  breach  is  virtually  admitted  by  B, 

Object  of  firaming  issues* — The  object  is  to  direct  the  attention  of  the 
parties  to  the  principal  questions  on  which  they  are  at  variance,  as  also  to  bring 
such  questions  clearly  before  the  Court,  so  that  the  Court  may  know  which 
questions  it  has  to  determine  to  decide  the  case.  Besides  this,  there  is  another 
advantage  that  attaches  to  the  system  of  framing  issues,  namely,  the  exclusion  of 
irrelevant  evidence.  As  stated  by  their  Lordships  of  the  Privy  Council,  ''what- 
ever system  of  pleading  may  exist,  the  sole  object  of  it  is  that  each  side  may  be 
fully  alive  to  the  questions  that  are  about  to  be  argued,  in  order  that  they 
may  have  an  opportunity  of  bringing  forward  such  evidence  as  may  be  appro- 
priate to  the  issues  "  (a).  All  evidence  must  be  relevant  to  the  issues.  No 
evidence  will  be  admitted  that  is  foreign  to  the  issues.  Hence  care  should  be  taken 
in  framing  issues.  They  must  not  be  too  general,  and  they  must  be  framed  in 
such  a  way  that  the  attention  of  the  parties  may  be  sufAciently  directed  tothe  main 
questions  of  fact  necessary  to  be  decided,  so  that  it  may  not  be  open  to  them  to  say 
that  they  were  prevented  from  adducing  evidence  by  the  form  of  the  issues  (6). 

Where  a  material  allegation  in  the  plaint  is  "not  denied**  in  the 
written  statement,  and  no  issae  is  framed  in  respect  thereof.— A  material 

fact  alleged  in  a  plaint  may  be  either  (1)  admitted,  or  (2)  denied,  in  the  written  state- 
ment, or  (3)  it  may  neither  be  admitted  nor  denied.  If  it  is  admitted,  no  issue  is  to 
be  framed  on  it.  If  it  is  denied,  the  Court  must  frame  an  issue  upon  it.  If  it  is 
neither  admitted  nor  denied — and  this  is  the  subject-matter  of  the  present  para- 
graph— it  is  not  necessarily  to  be  taken  as  admitted  (c).  In  such  a  case 
it  is  the  duty  of  the  Court  trying  the  suit  to  examine  the  defendant,  and 
ask  him  if  he  admits  or  denies  the  fact.  If  he  denies  the  fact,  the  Court 
must  frame  an  issue  as  to  that  fact  {d).  If  the  Court  omits  to  frame 
the  issue,  and  a  point  is  made  of  it  in  appeal,  the  appellate  Court  may 
under  s.  566  frame  the  issue,  and  refer  it  for  trial  to  the  lower  Court  (e). 
But  though,  as  a  general  rule,  averments  not  traversed  must  not  be  taken 
to  be  admitted,  there  are  cases  in  which  the  Court  will  be  justified  in  holding 
that  what  is  not  denied  must  be  taken  to  be  admitted.  Those  are  cases  in 
which  the  line  of  defence  taken  by  the  defendant  is  such  that  the  Court  can  safely 
presume  that  the  defendant  did  not  intend  to  deny  facts  not  denied  by  him 
in  the  written  statement  or  put  in  issue  at  the  hearing.  A  sues  B  for 
obstructing  him  in  the  enjoyment  of  a  piece  of  land,  alleging  that  he  has  been 
in  possession  for  the  last  fifteen  years.  The  defence  is  that  the  land  belongs 
to  B,  and  that  B^  and  not  ^4,  has  been  in  possession,  [Such  being  the  defence] 
The  allegation  of  obstruction  is  not  denied  by  B  in  his  written  statement,  nor  is 
any  issue  raised  by  him  as  to  obstruction.  The  Court  may  not  under  the  circum- 
stances frame  any  issue  as  to  obstruction,  and  taking  the  non-denial  as  an  admis- 
sion, may  dispense  with  proof  of  obstruction.     Hence  if  a  decree  is  made  for  A,  it 

(a)  8ayad  Muhammad  Y.Fatteh  Muhammad,  Sheeb  Ohunder,  9  M..  I.  A.  301;  Ifodho- 

22  Cal.  324,  330,  22 1.  A.  4 ;  Muttayan  v.  peraad  v.  Oaaudhar,  U  Oal.  Ill,  118,  U 

SangUi,  12  C.  L.  R.  169, 174.  1.  A.  186, 

(b)  Oolagappa   ▼.    ArbuthnoU  14   B.   L.  R.      (d)    Oanoo  t.  8idhe9hwar^  26  Bom.  360. 

115, 1 1.  A.  268.  («)    AhmMahad  Advaixce  Co.  y.  Luxmiahamr 

(c)  Natha  V.  Jodha,  6  All.  406 ;  Anwndmoyee  v.  her,  30  Bom.  173. 
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will  not  be  a  good  ground  for  appeal  that  the  Court  did  not  frame  any  issue  as  to  8.  146 

obstruction,  and  that  the  obstruction  alleged  was  not  proved  (/). 

Whttre  a  material  allegation  in  the  idaint  is  ''denied'*  in  the 
written  statement,  bnt  no  issne  is  framed  in  reject  thereol— in  such  a 

case,  the  Court  must  frame  ai»  issue  on  *he  fact  denfed.  What  is  the  conse- 
quence if  no  issue  is  framed  on  the  fact  ?  The  answer  depends  on  the  follow- 
ing considerations.  If,  though  no  issue  is  framed  on  the  fact,  the  parties 
adduce  evidence  on  the  fact  and  discuss  it  before  the  Court,  and  the  Court 
decides  the  point,  as  if  there  was  an  issue  framed  on  it^  the  decision  will 
not  be  set  aside  in  appeal  on  the  ground  simply  that  no  issue  was  framed  on  the 
fact.  The  reason  is  that  mere  omission  to  frame  an  issue  is  not  fatal  to  the 
trial  of  a  suit  (g).  But  if  the  point  denied  in  the  written  statement  is  not  tried  at 
all,  or  where  it  is  tried,  it  is  tried  imperfectly  so  as  to  cause  failure  of  justice,  the 
case  will  be  remanded  on  appeal  for  a  re-trial  after  framing  the  necessary  issue  (h). 
In  other  words,  omission  to  frame  an  issue  is  an  irregularity  which  may  or  may 
not  affect  the  disposal  of  the  suit  on.  the  merits.  If  it  does,  the  appellate  Court 
will  remand  the  case  for  a  new  trial  to  the  lower  Court  after  framing  the  necessary 
issue.  If  it  does  not,  the  appellate  Court  will  not  remand  the  case  (s.  578). 
Thus  in  Mitna  v.  Syud  Fuzl  (i),  their  Lordships  of  the  Privy  Council  said :  - 

'*  In  this  case  the  omission  to  raise  the  issues  was  brought  before  the  notice 
of  the  appellate  Court;  the  appellate  Court  expressed  its  regret,  and  their 
Lordships  are  glad  to  observe  that  it  did  express  its  regret  that  the  Principal 
Sudder  Ameen  had  omitted  to  settle  the  issues.  The  (appellate)  Court,  however, 
«  nevertheless  conceived  that  it  was  not  under  any  positive  obligation  to  remand 
the  case ;  but  seeing  that  the  parties  had  gone  to  trial  knowing  what  the  real 
question  between  them  was^that  the  evidence  had  been  taken^  and  that  the 
conclusion  had  been  in  the  opinion  of  the  appellate  Court  correctly  drawn  from 
that  evidence,  they  thought  it  within  their  competence  to  affirm  that  decision 
without  sending  the  case  back  for  a  re-trial.  Their  Lordships  sitting  here  are  not 
prepared  to  say  that  the  Court  had  not  power  to  do  so  under  the  d54th  section 
(now  section  566)  of  the  Civil  Procedure  Code.  Their  Lordships  think  thatj 
under  all  the  circumstances  of  the  case,  substantial  justice  having  been  done, 
there  has  not  been  that  fatal  mis-trial  of  the  cause  which  vitiates  all  the  proceed- 
ings and  renders  a  new  trial  necessary.** 

Wrong  issue* — If  the  first  Court  has  fixed  and  tried  the  wrong  issues, 
the  appellate  (}ourt  should  lay  down  the  proper  issues,  and  remand  the  case 
for  a  new  trial  (/).  It  is,  however,  different  where  the  first  Court  frames  a 
wrong  issue  for  decision,  but  it  appears  from  the  judgment  that  there  is  a  finding 
on  the  point  which  would  have  been  raised  if  the  correct  issue  had  been  framed. 
In  such  a  case  the  appellate  Court  will  not  remand  the  case  {k). 

Issue  where  case  disclosed  in  evidence  is  different  from  that  dis- 
closed in  plaint. — if  a  case  not  alleged  by  the  plaintiff  in  his  plaint  is  disclosed 
in  the  evidence  at  the  hearing,  the  Court  ought  not  to  allow  the  plaintiff  to  set  up 
such  hew  case  without  raising  a  specific  issue  on  it,  and  giving  the  defendant  an 
opportunity  of  meeting  it  (/).  But  the  case  disclosed  in  the  evidence  must  not  be 
inconsistent  with  the  case  set  up  in  the  plaint.  The  same  procedure  should  be 
followed,  when  a  point  not  taken  in  the  plaint  is  raised  by  the  plaintiff  during  the 
hearing  (m). 


(f)    Avaai  y.  Apa,  26  Bom.  736;  Chundee  v. 

Mohariielc,  12  W.  B.  469. 
ig)    Mitna  ▼.  Syud  Fuxl,  13  M.  I.  A  573 ;  Kai- 

ehskcUeyana  ▼.  Kachivijaya,  12  M.  I.  A. 

496. 
(h)    Beumnv,Jankee,nU,l,A.2S. 


13  M.  I.  A.  S73,  583. 

Beer  Chunder  v.  Tarinee,  11  W.  B.  20. 

Vishnu  V.  Ganesh,  21  Bom.  325. 
(I)    Parash  Bam  v.  Miraji,  20  Bom.  569. 
(m)  AhmedabadMun.  T.Manilal,  19  Bom.  212. 
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S8. 
147-149 


Allegations  from  .  1*7.  The  Court  may  frame  the 
which  issues  may  be  issues  from  all  or  any  of  the  following 
''•*"^'-  materials:— 

(a)  allegations  made  on  oath  by  the  parties,  or  by  any 

persons  present  on  their  behalf,  or  made  by  the 
pleaders  of  such  parties  or  persons  ; 

(b)  allegations  made  in  the  plaint  or  in  the  written  state- 

ments (if  any)  tendered  in  the  suit,  or  in  answer 
to  interrogatories  delivered  in  the  suit ; 

(c)  the  contents  of  documents  produced  by  either  party. 
IsBues  must  not  be  inconsistent  with  pleadings.— issues  may  be 

framed  from  the  following  materials : — 

(a)  Pleadings. 

(b)  Allegations  made  on  oath  by  the  parties  or  made  by  their  pleaders, 

answers  to  interrogatories,  and  contents  of  documents  produced 
by  the  parties. 
It  is  a  fundamental  rule  of  law  that  the  decision  in  a  suit  **  should  be  foun- 
ded upon  a  case  either  to  be  found  in  the  pleadings,  or  involved  in  or  consistent 
with  the  case  thereby  made.'^  And  since  the  decision  in  a  suit  proceeds  upon  the 
findings  of  issues  in  that  suit,  it  follows  that  the  issues  must  in  all  cases  be  con- 
sistent with  the  pleadings.  Where  issues  are  framed  from  the  pleadings  them- 
selves, there  is  no  danger  of  the  issues  being  inconsistent  with  the  pleadings  (n).  It 
is  in  framing  issues  from  source  (b)  that  care  has  to  be  taken  that  the  issues  are 
not  inconsistent  with  the  pleadings  (o).  Thus  if  A  suesB  to  set  aside  a  document  on 
the  ground  that  it  was  not  executed  by  him,  and  that  it  is  a  forgery,  the  Court  will 
not  be  justified  in  raising  an  issue  as  to  whether  the  document  was  executed  under 
pressure.  The  latter  issue  pre-supposes  that  the  document  was  executed,  while 
the  plaintiff's  case  as  set  up  in  the  plaint  is  that  it  was  not  executed  by  him  at  all  (p)* 

148.  If  the  Court  be  of  opinion  that  the  issues  cannot 
Court  may  examine    ^  corrcctly  framed  without  the  exami- 

witnesses  or  documents  nation  of  somc  pcrsou  uot  bcforo  the  Court, 
before  framing  issues.  ^^  without  the  inspection  of  some  docu- 
ment not  produced  in  the  suit,  it  may  adjourn  the  framing  of 
the  issues  to  a  future  day,  to  be  fixed  by  the  Court,  and  may 
(subject  to  the  rules  contained  in  the  Indian  Evidence 
Act )  compel  the  attendance  of  any  person  or  the  production 
of  any  document  by  the  person  in  whose  hands  it  may  be, 
by  summons  or  other  process. 

149.  The  Court  may  at  any  time  before  passing  s  de- 
Power    to    amend,     ercc   amend   the   issues  or   frame    addi- 

add  and  strike  out  »s-      ^.         ^  .  t_     .  -^    ^.i  •    i. 

sues.  tional  issues  on  such  terms  as  it  tbinKS 


(n)   Eahenchunder  v.  Shamachum,  11  M.  I.  A. 

7  ;  Joytara  v.  Mahomed,  8  Cal.  975. 
(0)    Modhe  y.  Dongre,  5  Bom.  609  ;  Nehara  v. 

Badha,  5  Cal.  64. 


(p)  Wali-uUlah  v.  Muhcunmad^  10  AIL  627 ; 
Mahomed  Bukth  y.  Hoaaeinif  15  Cal.  684, 
15  L  A.  81. 


Digitized  by 


Google 


ADDITIONAL   ISSUES  171 

fit,  and  all  such  amendments  or  additional  issues  as  may  be      149  iVa 
necessary  for  determining  the  controversy  between  the  parties 
shall  be  so  made  or  framed. 

The  Court  may  also,  at  any  time  before  passing  a  decree, 
strike  out  any  issues  that  appear  to  it  to  be  wrongly  framed 
or  introduced. 

Power  to  frame  additional  issues- — The  occasion  to  frame  additional 
issues  arises  particularly  when  facts  transpire  at  the  hearing  which  were  not  be- 
fore the  Court  when  the  issues  were  first  framed.  Thus  certain  facts  which  are 
material  to  the  determination  of  the  suit  may  not  have  been  set  forth  in  the  plead- 
ings, and  they  may  turn  up  in  the  evidence  (note  the  words  *'  allegations  made  on 
oath  by  the  parties"  in  s.  147).  In  such  a  case,  the  Court  may  in  its  discretion 
frame  additional  issues,  but  it  is  not  bound  to  do  so  (q).  It  will  be  a  proper  exercise 
of  discretion,  if  the  framing  of  additional  issues  enables  the  Court  to  determine  in 
the  existing  suit  the  real  questions  in  controversy  between  the  parties  But  if  the 
new  issue  comes  by  surprise  on  the  opposite  party,  the  hearing  must  be  adjourned, 
so  that  he  may  have  an  opportunity  of  giving  evidence  on  that  issue,  and 
otherwise  meeting  it  (r). 

A  Court  may  not  frame  additional  issues  so  as  to  convert  a  suit  or  defence 
of  one  character  into  a  suit  or  defence  of  a  different  and  inconsistent  character. 
Thus  if  A  sues  B  for  damages  for  wrongful  occupation  of  his  land,  treating  ^  as  a 
trespasser,  he  will  not  be  allowed  to  raise  an  additional  issue  claiming  rent  of  the 
land  from  B,  treating  him  as  his  tenant  (5). 

150.     When  the  parties  to  a  suit  are  agreed  as  to  the 

Questions  of  fact  or     qucstiou  of  fact  or  of  law  to  be  decided 

i^'^'srtL^^inXrTof     between  them,  they  may  state  the  same 

»»s"cs-  in  the  form  of  an  issue,  and  enter  into  an 

agreement  in  writing — 

(a)  that,  upon  the  finding  of  the  Court  in  the  affirma- 
tive or  the  negative  of  such  issue,  a  sum  of 
money  specified  in  the  agreement,  or  to  be  as- 
certained by  the  Court,  or  in  such  manner  as  the 
Court  may  direct,  shall  be  paid  by  one  of  the 
parties  to  the  other  of  them,  or  that  one  of  them 
be  declared  entitled  to  some  right  or  subject  to 
some  liability  specified  in  the  agreement ; 

(6)  that  upon  such  finding  some  property  specified  in 
the  agreement  and  in  dispute  in  the  suit  shall  be 
delivered  by  one  of  the  parties  to  the  other  of 
them,  or  as  that  other  may  direct ;  or 

iq)   Nehora  v.  Badha,  5  Cal.  64.  I  der,  2  Hyde,  263, 


iq)   Nehora  v.  Badha,  5  Cal.  64.  I  der,  2  Hyde,  263. 

(r)  Ahmedabad  Munieipality  v.  Manilal,  19   I   (s)    Narayan  v.  Hart,  13  Bom.  664. 
Bom    212 ;  Oljoychum  v.  Womeshchun-  \ 
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150-158  (^)  *hat  upon  such  finding  one  or  more  of  the  parties 

shall  do  or  abstain  from  doing  some  particular 
act  specified  in  the  agreement  and  relating  to 
the  matter  in  dispute. 

thS'"SreiL„Ttll        1?1-     If  the  Court  be  satisfied  after 
executed  in  good  faith,     making      such    inquiry     as     it     deems 

may   pronounce   judg-      rxi^^TW^r 

mcnt.  proper, 

(a)  that  the  agreement  was  duly  executed  by  the  parties, 

(6)  that  they  have  a  substantial  interest  in  the  decision 
of  such  question  as  aforesaid,  and 

(c)  that  the  same  is  fit  to  be  tried  and  decided, 

it  may  proceed  to  record  and  try  the  issue  and  state  its 

finding  or  opinion  thereon  in  the  same  manner  as  if  the  issue 

had  been  framed  by  the  Court ; 

and  may,  upon  the  finding  or  decision  on  such  issue^ 

pronounce  judgment  according  to  the  terms  of  the  agreement ; 

and,  upon  the  judgment  so  given,  decree  shall  follow 
and  may  be  executed  in  the  same  way  as  if  the  judgment  had 
been  pronounced  in  a  contested  suit. 

**  Maj  inroiioaiice  Judgment''* — The  word  **  may  **  in  this  section  means 
"shall"  {t). 

CHAPTER   XII. 
Disposal  of  the  Suit  at  the  First  Hearing. 
152.     If  at  the  first  hearing  of  a  suit  it  appears  that 
If  parties  not  at  is-     ^^^  parties  are  not  at  issue  on  any  ques- 
sue  on  any  question  of     tiou  of  law  or  of  fact,  the  Court  may  at 
law  or  fact.  ^^^^  pronouncc  judgment. 

153*      Where  there  are  more  defendants  than  one,  and 

If  one  of  several  de-     ^uy   ouc   of  the  defendants   is   not    at 

fendants,  be  not    at     issue  with  the   plaintiff  on  any  question 

issue  with  plaintiff.  ^j    ,^^    ^^  j^^^^    ^^^    q^^^    ^^^    ^^    ^^^^ 

pronounce  judgment  for  or  against  such  defendant,  and  the 
suit  shall  proceed  only  against  the  other  defendants. 

A  sues  B  and  C  upon  a  promissory  note  jointly  passed  by  them.  B  appears 
and  admits  the  claim,  and  judgment  is  passed  against  him.  This  is  no  bar  to  the 
further  prosecution  of  the  suit  against  C  (w).  See  notes  **  Joint  liability  on  a  con- 
tract, *'  p.  77  ante. 


it)    Qoeuldaa  Co.  ▼.  Scott,  16  Bom.  202,  216.  |   («)    Dick  v.  Dhunji,  25  Bom.  37S, 
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154.     When  the  parties  are  at  issue  on  some  question      ^ ^LiKe 
If  parties  at  issue    ^^  ^^^  ^^  ^^  ^*^*'  *°^  issues  have  been 
on  questions  of  law  or    framed    by    the  Court  as  hereinbefore 
^*^-  provided,   if  the  Court  be  satisfied  that 

no  further  argument  or  evidence   than    the    parties    can 
Court    may    deter-     at  oucc   supplj   is  required   upon    such 
mine  issue,  ^f  ^j^^  j^^^^g  ^^  ^^^  y^  Sufficient  for  the 

decision  of  the  suit,  and  that  no  injustice  will  result  from 
proceeding  with  the  suit  forthwith,  the  Court  may  proceed 
to  determine  such  issues, 

and,  if  the  finding  thereon  is  sufficient  for  the  decision, 

and  pronounce  judg-     may   proDouncc    judgment  accordingly, 

'"^"*-  whether  the   summons  has  been  issued 

for  the  settlement   of  issues  only,  or  for  the  final  disposal 

of  the  suit  ; 

Provided  that,  where  the  summons  has  been  issued  for 
the  settlement  of  issues  only,  the  parties  or  their  pleaders 
are  present  and  none  of  them  object. 

If  the  finding  is  not  sufficient  for  the  decision,  the  Court 
shall  postpone  the  further  hearing  of  the  suit,  and  shall  fix 
a  day  for  the  production  of  such  fiirther  evidence,  or  for 
such  further  argument  as  the  case  requires. 

155«     If  the  summons  has  been  issued  for  the   final 

disposal  of  the   suit  and    either   party 

to' produce ^^his  ^ev^     ^^^^^    without   Sufficient  cause    to   pro- 

dcnce,  Court  may  pro-     ducc  the  cvideuce  ou  which    he  rclies, 

nounce    judgment,     or       ,r         ^         ,  . 

adjourn  suit.  the    Uourt    may     at     once     pronounce 

judgment, 

or  may,  if  it  thinks  fit,  after  framing  and  recording  is- 
sues under  section  146,  adjourn  the  suit  for  the  production 
of  such  evidence  as  may  be  necessary  to  its  decision  upon 
such  issues. 


CHAPTER  XIII. 

156*     The  Court  may,  if  sufficient  cause  be  shown,  at 

any  stage  of  the  suit  grant  time  to  the 

Court    may    grant     parties   or   to  any  of  them,   and    may 

time,      and       adjourn      {;  .  .•  t  it  »    *^ 

hearing.  from  time  to  time  adjourn  the  hearing 

of  the  suit. 
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15^167  ^^  ^^  ®^^^  ^*®^®  *^^  Court  shall  fix  a  day  for  the  fur- 

Costs    of    adjourn-     thcr  hearing  of  the  suit,  and  may  make 
«"«"*•  such  order  as  it   thinks  fit  with  respect 

to  the  costs  occasioned  by  the  adjournment : 

Provided  that,  when  the  hearing  of  evidence  has  once 
begun,  the  hearing  of  the  suit  shall  be  continued  from  day  to 
day  until  all  the  witnesses  in  attendance  have  been  examined, 
unless  the  Court  finds  the  adjournment  of  the  hearing  to 
be  necessary  for  reasons  to  be  recorded  by  the  Judge  with 
his  own  hand. 

167.     If,  on  any  day  to  which  the  hearing  of  the  suit  is 

Procedure  if  parties     adjoumcd,  the  parties    or   any   of  them 

fail  to  appear  on  day    fail  to  appear,   the   Court  may   proceed 

to  dispose  of  the  suit  in  one  of  the  modes 

directed  in  that  behalf  by  Chapter  VIL,  or  make  such  other 

order  as  it  thinks  fit. 

*'  One  of  the  modes  directed  ...  .by  chapter  vii.*'— The  effect  of  this 
section  is  to  assimilate  the  procedure  in  cases  where  there  is  default  of  appearance 
at  the  first  hearing  and  cases  where  there  is  such  default  at  an  adjourned  hearing. 
The  result  is  that  though  a  party  may  have  appeared  at  the  first  hearing,  but 
fails  to  appear  at  an  adjourned  hearing,  the  procedure  laid  down  in  chapter 
vii  will  apply,  that  is  to  say,  where  a  plaintiff  fails  to  appear  at  an  adjourned 
hearing,  the  Court  may  make  an  order  under  ss,  157  and  102,  and  the  plaintiff 
may  then  apply  under  ss.  157  and  103  to  set  it  aside  (v) ;  and  where  a  defendant 
fails  to  appear  at  an  adjourned  hearing,  the  Court  may  pass  a  decree  ex  parte 
under  ss.  157  and  100  (a),  and  the  defendant  may  then  apply  under  ss.  157  and 
108  to  set  it  aside  (w).  If  both  the  parties  fail  to  appear  at  the  hearing,  the  Court 
may  dismiss  the  suit  under  ss.  157  and  98,  and  the  plaintiff  may  then  apply  to 
set  aside  the  order  of  dismissal  under  ss.  157  and  99  (:r). 

**May"  proceed. — The  word**  may*'  shows  that  it  is  no/  obligatory  on  the 
Court  to  proceed  in  manner  directed  by  chapter  vii,  and  that  the  Court 
should  in  each  case  exercise  its  discretion  as  to  whether  it  should  proceed  under 
that  chapter  or  make  some  other  order.  Thus  it  will  be  a  bad  exercise  of  discre- 
tion, if  a  suit  is  dismissed  under  this  section  and  s.  102  when  the  plaintiff  has  made 
a  case  which,  if  uncontradicted,  would  entitle  him  to  a  decree,  but  neither  he  nor 
his  pleader  appears  at  an  adjourned  hearing.  The  Court  should  in  such  a  case 
proceed  to  decide  the  case  on  its  merits^  and  not  dismiss  it  for  default  of 
appearance  (j). 

What  is  "adjourned"  hearing  ?--The  word  **  adjourned"  in  this  section 
refers  to  an  adjournment  upon  the  application  of  parties  (s.  156),  and  not  an 
adjournment  necessitated  by  the  rules  of  the  Court  relating  to  the  regulation  of 
its  own  business  {z). 


(V)   Ryall  V.  Sherman,  1  Mad.  287;  Baniaya,  '   (x)    Alwar,  v.  Seshaminal,  10  Mad.  270. 

V.  Bangayya,  7  Mad,  538.  ,    {y)    Ningappa  v.  Qowdappa,  7  Bom.  L.  R.  261. 
(w)    Bhagwan  v.  Hira,  19  AU.  355 ;  Hildreth       («)    Streemutty  v.  Streemutty,    2  C.  W.  N. 

V.  Sauaji,   20  Bom.   380;   Jonardan  v.  490- 

Bamdhoiie,  23  Cal.  738.  ' 
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158*     If  any  party  to  a  suit  to  whom  time  has  been       S*  ?*® 
Court  may  proceed     granted  fails  to  produce  his  evidence,  or 
^*f^to  pr^^S    *^  ^^s^  *^^  attendance  of  his  witnesses, 
evidence,  &c.  or  to  perform  any  other  act  necessary  to 

the  further  progress  of  the  suit,  for  which  time  has  been 
allowed,  the  Court  may,  notwithstanding  such  default,  proceed 
to  decide  the  suit  fortliwith. 

Scope  of  the  SectiOD. — The  provisions  of  this  section  do  not  apply  unless 

1 .  the  hearing  is  adjourned  on  the  application  of  a  party  to  the  suit,  as 
distinguished  from  an  adjournment  by  the  Court  of  its  oum  motion  (a) ; 

2.  the  adjournment  is  granted  to  enable  the  party  to  produce  his  evidence, 
or  to  cause  the  attendance  of  his  witness,  or  to  perform  any  other  act  necessary 
to  the  further  Progress  of  the  suit ;  and 

3.  the  party  fails  to  perform  any  of  the  acts  for  which  the  adjournment 
was  granted,  within  the  time  allowed  by  the  Court. 

Illnstratioii. 

A  sues  B  to  recover  possession  of  certain  land.  B  contends  that  the  suit  is 
not  properly  valued.  The  Court  thereupon  appoints  a  commissioner  on  the  appli- 
cation of  A  to  value  the  land,  and  directs  A  to  pay  into  Court  Rs.  100,  being  the 
commissioner's  fee,  within  a  specified  time.  If  A  fails  to  make  the  payment,  the 
Court  may  proceed  under  this  section :  Shaik  Saheb  v.  Mahomed^  13  Mad.  510. 
Compare  V irahhadrappa  v.  Chinnamma^  21  Mad.  403. 

Procedure  to  be  followed  under  s.  158- — s.  157  contemplates  cases 

where  the  hearing  is  adjourned  on  the  application  of  a  party,  no  matter  for  what 
purpose,  and  the  parties  or  any  of  them  fail  to  appear  at  the  adjourned  hearing* 
The  present  section  contemplates  cases  where  the  hearing  is  adjourned  on  the 
application  of  a  party  for  some  one  or  other  of  the  purposes  specified  in  the  section, 
and  the  party  fails  to  perform  the  specified  act  or  acts  for  which  the  adjournment 
was  granted,  within  the  time  allowed  by  the  Court.  In  such  a  case,  the  section  says, 
"  the  Court  may,  notwithstanding  such  default,  proceed  to  decide  the  suit  forthwith.** 
These  words  do  not  mean  that  the  Court  may  dismiss  the  suit,  if  the  plaintiff  is  in 
default,  or  make  a  decree  against  the  defendant,  if  the  defendant  is  in  default. 
What  the  words  mean  is,  that  the  Court  may  further  adjourn  the  hearing,  or  it 
may  proceed  to  try  the  suit  and  take  such  evidence  as  may  be  tendered  by  the 
parties  and  decide  the  suit  on  the  merits  (6).  The  word  *'  forthwith  *'  means  *'  with- 
out granting  any  further  adjournment."  Contrast  "  at  once  pronounce  judgment  " 
in  s.  155. 

Case  where  "  defatdt  under  this  section  *'  is  coupled  with  "  default  of 

appearance*" — if  the  hearing  of  a  suit  is  adjourned  on  the  application  of  the  plaintiff 
to  enable  him  to  produce  his  evidence,  and  if  on  the  date  to  which  the  hearing  is 
adjourned,  the  plaintiff  does  not  appear  at  all,  should  the  Court  proceed  under 
this  section  or  section  157  ?  It  has  been  held  by  the  High  Court  of  Allahabad 
that  the  Court  should  proceed  under  this  section,  on  the  ground,  it  would  appear, 
that  time  was  granted  to  the  plaintiff  to  Produce  his  evidence,  and  that  this 
circumstance  was  sufficient  to  bring  the  case  within  this  section,  though  the  plain- 
tiff failed  to  appear  (c).    This  decision  appears  to  be  of  doubtful  authority.     It  is 

(a^   ???_»^Z«5^rf»?iJ\»*C^l?W.  R.  35.  I   (c)    Badamv,  Naihu,2&AlLVd^, 


Sitara  y.  TuUhi,  23  All.  462. 
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SB. 
158-159 


submitted  that  the  plaintiff  having  failed  to  appear,  the  provisions  of  s.  157  apply- 
to  the  case,  no  matter  for  what  purpose  the  adjournment  was  granted. 

Execution  proceedings. — Nothing  in  this  chapter  applies  to  execution 
proceedings  (d).  Sec  the  Explanation  to  s.  647  added  by  the  Civil  Procedure 
Code  Amendment  Act  VI  of  1892. 


to  give  evidence  or  pro- 
duce document. 


CHAPTER  XIV. 

Of  the  Summoning  and  Attendance  of  Witnesses. 

159.  The  parties  may,  after  the  summons  has  been 
Summons  to  attend  delivered  or  sent  for  service  on  the 
defendant,  whether  it  be  for  the  settle- 
ment of  issues  only,  or  for  the  final  dis- 
posal of  the  suit,  obtain,  on  application  to  the  Court  or  to  such 
oflBcer  as  it  appoints  in  this  behalf,  before  the  day  fixed  for 
such  settlement  or  disposal,  as  the  case  may  be,  summonses 
to  persons  whose  attendance  is  required  either  to  give  evi- 
dence or  to  produce  documents. 

Oonrt  cannot  refuse  to  issue  witness-snmmons  on  any  groand.--A 

party  is  entitled  as  of  right  to  summonses  for  witnesses,  provided  the  application 
is  made  before  "the  day  fixed  for  the  final  disposal "  of  the  suit  (e).  So  long  as 
the  application  is  made  within  the  aforesaid  period,  the  Court  is  bound  to  issue  the 
summonses.  It  does  not  matter  that  the  parly  had  himself  originally  undertaken 
to  bring  his  witnesses,  and  has  failed  to  do  so  (/).  Nor  does  it  matter  that  the 
application  is  made  at  such  a  late  stage  of  the  proceedings  that  the  witnesses 
cannot  be  present  in  Court  before  the  final  disposal  of  the  suit  {g).  And  even 
when  the  Court  considers  that  the  application  for  the  summonses  has  been  made 
for  the  purpose  of  vexation  or  delay  or  to  defeat  the  ends  of  justice,  the  Court 
cannot  refuse  to  issue  summonses,  though  it  may  refuse  to  adjourn  the  hearing 
for  the  attendance  of  the  witnesses  (h).  The  reason  is  that  a  Court  under  this 
section  has  no  discretion  to  refuse  to  issue  summonses,  though  it  has  a  discretion 
under  s.  156  to  refuse  to  grant  an  adjournment  (i). 

Remedy  of  party  when  witness-snnunons  reftised.— if  a  party  applies 

for  summonses  to  witnesses,  but  the  application  is  refused,  he  cannot  appeal  from 
the  order  of  refusal.  He  must  wait  until  the  suit  is  disposed  of,  and  if  the  decree 
in  the  suit  goes  against  him,  he  may  appeal  from  the  decree  on  the  ground  that 
the  refusal  of  the  lower  Court  to  issue  subpoenas  has  affected  the  decision  of  the 
case  (8.  591).  If  the  appellate  Court  finds  that  the  refusal  has  injuriously  affect- 
ed the  decision  of  the  case,  it  may  set  aside  the  decree,  and  direct  the  lower  Court 
to  issue  the  summonses;  but  if  it  finds  that  the  refusal  has  not  injuriously 
affected  the  decision,  it  will  not  interfere  with  the  decree  {j  ).     See  s.  578. 

Forms  of  Summonses  to  witnesses*— See  schedule  IV,  Nos.  125, 126. 


(d)    TirthMami  v.  Annappayya,  18  Mad.  131. 
(«)    Bai  Kali  v.  Alarakh,  15  Bom.  86. 
(/)   Pandurang  v.  Keahavji,  6  Bom.  742. 
ig)    Kriah^ia  y.  Protab  Chimder,  7  Cal.  560. 


(h)    Bhagwat  v.  Debi,  16  AU.  218. 

[i)    Kaji  Ahmad  v.  Raji  Mohamad,  9  Bom. 

U)    Bhagwat  v.  Debi,  16  All.  218. 
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'   160«     The  party  applying  for  a  summoias  shall,  before       ie^l62 
Expenses    of    wit-     the  summons-  is  granted  and   within    a 
co^t'on  ^pfylngfor     V^^'^^d  to  be  tixed  by  the  Court,  pay  into 
summons.  Court  such  a  suHi  of  monev  as  appears  to 

the  Court  to  be  sufficient  to  dief t*ay  the  travelling  and  other 
expenses  of  the  person  summoned  in  passing  to  and  from 
the  Court  in  Which  he  is  required  to  attend,  and  for  one 
day's  attendance. 

If  the  Court  be   subordinate  to  a  High  Court,  regard 


Scale  of  expenses. 


shall  be  had,  in  fixing  the  scale  of  such 
expenses,  to  the  rules  (if  any)  laid  down 
by  competent  authority. 

Charterod  Hifpl  Courts.— This  section  does  not  apply  to  Chartered  High 
Courts  in  the  exercise  of  their  ordinary  or  extraordinary  original  civil  jurisdiction 
(s.  638). 

TrayeUing  and  Otlier  Expenses* — a  witness  is  entitled  under  this  section 
only  to  travelling  expens^^  and  other  expenses  of  a  similar  nature^  biit  he  is  not 
entitled  to  compensation  for  loss  of  time  (*).  The  right  to  claim  travelli^  expen- 
ses is  not  lost,  merely  because  the  witness  did  not  apply  for  them  before  giving  his 
evidence.  The  reason  is  that  a  witness  is  entitled  to  demand  his  travelling  expen- 
ses at  any  time,  even  after  giving  his  evidence  (/).  And  if  a  witness  is  subpoenaed  by 
the  plaintiff,  he  is  entitled  to  claim  his  travelling  expenses  from  the  plaintiff,  though 
he  may*  not  be  examined  by  the  plaintiff,  and  is  examined  by  the  defendant  as  his 
witness  (m). 

Bemedy  of  witness  if  travelling  expenses  not  paid>-The  only  remedy 

is  by  an  application  to  the  Court  that  heard  the  case ;   no  separate  suit  will  lie  to 
recover  such  expenses  (n). 

161.     The  sum  so  paid  into  Court  shall  be  tendered  to 
Tender  of  expenses     the  persou  suoimoned,  at  the  time  of  serv- 
to  witness.  j^^g  ^^  summons,  if  it  can    be    served 

personally. 

162*  If  it  appear  to  the  Court  or  to  such  officer  as  it 
Procedure  where  in-  appoints  in  this  behalf,  that  the  sura  paid 
sufficient  sum  paid  in.  {^^^  Court  is  not  sufficient  to  cover  such 
expenses,  the  Court  may  direct  such  further  sum  to  be  paid 
to  the  person  summoned  as  appears  to  be  necessary  on  that 
account;  and,  in  case  of  default  in  payment,  may  order  such 
sum  to  be  levied  by  attachment  and  sale  of  the  moveable  pro- 
perty of  the  party  obtaining  the  summons  ;  or  the  Court  may 


(k)    Ncusim  y.  ^ro9ononarain^  2  Hyde,  236.  I   (m)    In  Re  Bnllock,  28  Bom.  647. 
(0    London  Bombay  and  Mediterranean  Bank       (n)    Dubois  y.  Hurri$h  Chunder.S'^'.  B.Het. 

V.  Ma:homed,  4  Bom.  619.  |  6. 

12 


Digitized  by 


Google 


178  CIVIL  PBOCEDURE   CODK 

162^65  discharge  the  person  Bummoned  without  requiring  him  to 
give  evidence  ;  or  may  both  order  SLch  levy,  end  discharge 
such  person  as  aforesaid. 

If  it  be  necessary  to  detain  the  person  summoned  for  a 
Expenses  if  witness-     ^^^g^r  pcrfod   than  ouc  day,  the  Court 
es  detained  more  than     may,  from  time  to  time    Order  the  party 
^^ '  at  whose  instance  he  was  summoned  to 

paj  into  Court  such  sum  as  is  sufficient  to  defray  the  expen- 
ses of  his  detention  for  such  further  period,  and,  in  default 
of  such  deposit  being  made,  ma)  order  such  sum  to  be  levied 
by  attachment  and  sale  of  the  mo\  eable  property  of  the  party 
at  whose  instance  he  was  summoned  ;  or  the  Court  may  dis- 
charge the  person  summoned  without  requ'ring  him  to  give 
evidence  ;  or  may  both  order  such  levy,  and  discharge  such 
person  as  aforesaid. 

163*     Every  summons  for  the  attendance  of  a  person 
Time,  place  and  pur-     to  give  evidence  or  produce  a  document 
r^s^.^TTZL"     shall  specify  the  time  and  place  at  which 
mons.  he  is  required  to  attend,  and  also  whether 

his  attendance  is  required  for  the  purpose  of  giving  evidence 
or  to  produce  a  document,  or  for  both  purposes  ;  and  any 
particular  document  which  the  person  summoned  is  called  on 
to  produce  shall  be  described  in  the  summons  with  reason- 
able accuracy. 

When  a  witness  attends  Court  in  pursuance  of  a  summons  on  the  day  speci- 
fied in  the  summons,  but  the  case  is  not  reached  on  that  day,  it  is  not  necessary  to 
issue  a  fresh  summons.  He  need  only  be  warned  that  his  attendance  will  be  re- 
quired on  the  day  to  which  the  hearing  may  be  postponed  (o). 

164.  Any  person  may  be  summoned  to  produce  a  do- 
Summons  to  produce     cumcnt,  without  being  summoned  to  give 

document.  cvideucc ;    and    any    person    summoned 

merely  to  produce  a  document  shall  be  deemed  to  have  com- 
plied with  the  summons  if  he  cause  such  document  to  be 
produced  instead  of  attending  personally  to  produce  the 
same. 

165.  Any  person  present  in  Court  may  be  required  by 
o       .  the  Court  to  give  evidence,  or  to  produce 

Power  to  require  per-  <^  i     i  •     i  •  i 

sons  present  in  Court     any  docuinent  then  and  there  m  his  actual 

to  give  evidence.  poSSCSsion  or  pOWCr. 


(o)    Suhbai'ayodu  v.  Chenclntramayija    24  Mud.  200 
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166«  Every  summons  to  a  person  to  give  evidence  or 
Summons  how  serv-  produce  a  document  fhall  be  served  as 
'•  nearly  as  may  be  in  manner  hereinbefore 

prescribed  for  the  service  of  summons  on  the  defendant ;  and 
the  rules  contained  in  Chapter  VI  as  to  proof  of  service 
shall  apply  in  the  case  of  all  summonses  served  under  this 
section. 

167«  The  service  shall  in  all  cases  be  made  a  sufficient 
Time  for  serving  time  before  the  time  specified  in  the  sum- 
summons.  ^^Qjjg  foj,  ^jj^  attendance  of  the  person 
summoned  to  allow  him  a  reasonable  time  for  preparation 
and  for  travelling  to  the  place  at  which  his  attendance  is 
required. 

168.  If  the  servino;-officer  certify  to  the  Court  that  the 
Attachment  of  pro-  summous  for  the  jittcndaiice  of  a  person, 
perty  of  absconding  either  to  give  evidcucc  or  to  produce  a 
ilocument  cannot  be  served,  the  Court 
shall,  if  the  certificate  of  the  serving-officer  has  not  been 
verified  by  affidavit,  and  may,  if  it  has  been  so  verified, 
examine  the  serving-officer  on  oath,  or  cause  him  to  be  so 
examined  by  another  Court,  touching  the  non-service  ; 

and  upon  being  satisfied  that  such  evidence  or  produc- 
tion is  material,  and  that  the  person  for  whose  attendance  the 
summons  has  been  issued  is  absconding  or  keeping  out  of 
the  way  for  the  purpose  of  avoiding  the  service  of  the  sum- 
mons, may  issue  a  proclamation  requiring  him  to  attend  to 
give  evidence,  or  produce  the  document,  at  a  time  and  place 
to  be  named  therein  ;  and  a  copy  of  such  proclamation  shall 
be  affixed  on  the  outer  door  of  the  house  in  which  he  ordi- 
narily resides. 

If  he  does  not  attend  at  the  time  and  place  named  in 
such  proclamation,  the  Court  may,  in  its  discretion,  at  the 
instance  of  the  party  on  wliose  application  the  summons  was 
issued,  make  an  order  for  the  attachment  of  the  property  of 
the  person  whose  attendance  is  required,  to  such  amount  as 
the  Court  thinks  fit,  not  exceeding  the  amount  of  the  costs 
of  attachment  and  of  the  fine  which  may  be  imposed  under 
section  1 70 : 

Provided  that  no  Court  of  Small  Causes  shall  make  an 
order  for  the  attachment  of  immoveable  property. 


leS-i'es 
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16^178  169.     If,  on  the  attachment  of  his  property,  such  person 

If  witness  appears,  ^Ppears  and  Satisfies  the  Court  that  he 
attachment  may  be  did  not  abscoud  or  keep  out  of  the  way 
withdrawn.  ^  Evoid  scrvicc  of  the    summons,    and 

that  he  had  not  notice  of  the  proclamation  in  time  to  attend 
at  the  time  and  place  named  therein,  the  Court  shall  direct 
that  the  property  be  released  from  attachment,  and  shall 
make  such  order  as  to  the  costs  of  the  attachment  as  it  thinks 
fit. 

170.  If  such  person  does  not  appear,   or,  appearing, 
Procedure  if  witness     fails  to  satisfy  the  Court  that  he  did  riot 

fails  to  appear.  absoond  or  keep  out  of  the  way  to  avoid 

service  of  the  summons,  and  that  he  had  not  notice  of  the 
proclamation  in  time  to  attend  at  the  time  and  place  named 
therein,  the  Court  may  impose  upon  him  such  fine,  not  ex- 
ceeding five  hundred  rupees  as  the  Court  thinks  fit,  having 
regard  to  his  condition  in  life  and  all  the  circumstances  of 
the  case,  and  may  order  the  property  attached,  or  any  part 
thereof,  to  be  sold  for  the  purpose  of  satisfying  all  costs  in- 
curred in  consequence  of  such  attachment,  together  with  the 
amount  of  the  said  fine  if  any  : 

Provided  that,  if  the  person  whose  attendance  is  requir- 
ed pays  into  Court  the  costs  and  fine  as  aforesaid,  the  Court 
shall  order  the  property  to  be  released  from  attachment. 

171.  Subject  to  the  rules  of  this  Code  as  to  attendance 
Court  may  of  its  own    and  appearance  and  to  the  provisions  of 

Se^f  T.^nge^'^io  the  Indian  Evidence  Act,  1872,  if  die 
suit.  Court  at  any  time  thinks  it  necessary  to 

examine  any  person  other  than  a  party  to  the  buit,  and  not 
named  as  a  witness  by  a  party  to  the  suit,  the  Court  may,  of 
its  own  motion,  cause  such  person  to  be  summoned  a^  a  wit- 
ness to  give  evidence,  or  to  produce  any  document  in  his 
possession,  on  a  day  to  be  appointed,  and  may  examine  him 
as  a  witness  or  require  him  to  produce  «uch  document. 

172.  Subject  as  last  aforesaid,  whoever  is  siunmoned 
n..*  ^*««.o^«o«..«,      to  appear  and  give  evidence  in  a  suit  must 

Duty  of  persons  sum-  trr  p  i  •      vi 

moned  to  give  evidence  attend  at  the  time  and  place  named  in  the 
or  produce  document.  gummons  for  that  purposc,  and  whoever 
is  summoned  to  produce  a  document  must  either  attend  to 
produce  it,  or  cause  it  to  be  produced,  at  such  time  and  place. 
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173.  No  person  so  summoned  nnd  attending  shall  de-      i78?i74 
When  they  may  de-     part  unless  and  until  (a)  he  has  been  ex- 

p*^-  amined  or    has  produced  the    document 

and  the  Court  has  risen,  or  (b)  he  has  obtained  the  Court's 
leave  to  depart. 

174.  If  any  person  on  whom  a  summons  to  give  evi- 
Consequenccsoffaii-     ^^"^  or  producc  a  documcut  has  been 

urc  to  comply  with     scrved  fails  to  comply  with  the  summons, 
summons.  ^^  j£  ^^^  pcrsou  SO  summoucd  and  attend- 

ing departs  in  contravention  of  section  173,  the  Court  ma}- 
order  him  to  be  arrested  and  brought  before  the  Court : 

Provided  that  no  such  order  shall  be  made  when  the 
Court  has  reason  to  believe  that  the  person  so  failinsr  had  a 
lawful  excuse  for  such  failure. 

When  any  person  so  brought  before  the  Court  fails  to 
satisfy  it  that  he  had  a  lawful  excuse  for  not  complying  with 
the  summons,  the  Court  may  sentence  him  to  fine  not  ex- 
ceeding five  hundred  rupees. 

Explanation. — Non-payment  or  non-tender  of  a  siun 
sufficient  to  defray  the  expenses  mentioned  in  .section  160 
shall  be  deemed  a  lawful  excuse  within  the  meaning  of  this 
section. 

If  any  person  so  apprehended  and  brought  before  the 
Procedure  when  wit-  Court  cauuot,  owiug  to  the  abscuce  of  the 
n^gn^^et?dcnce^r  partics  OT  any  of  them,  give  the  evidence 
produce  documents.  or  producc  the  documcut  which  he  has 
been  sum  mo  ed  to  give  or  produce,  the  Court  may  require 
him  to  give  reasonable  bail  or  other  security  for  his  ap- 
pearance at  such  time  and  place  as  it  thinks  fit,  and,  on  such 
bail  or  security  being  given,  may  release  him 

Distinetioii  between  s.  168  and  s  174.— S.  168  applies  to  witnesses  that 
have  absconded  and  are  keeping  out  of  the  way  to  avo'd  service  of  the  summons. 
S.  174  applies  to  witnesses  upon  whom  the  summons  has  been  served  and  who  fail 
to  appear  after  service. 

Witness  snmmoned  to  produce  a  docnment  appearing  bnt  not  pro- 
ducing the  document. — A  witness  was  summoned  to  produce  a  document  in 
Court.  He  attended  the  Court,  but  did  not  produce  the  document,  stating  on  oath 
that  it  was  not  in  his  possession.  This  statement  was  disbelieved,  and  the  Court 
fined  him  Rs.  75  under  this  section.  Held  that  the  section  did  not  apply,  and 
that  the  fine  was  illegally  levied.  The  case  of  a  witness  having  a  document,  but 
not  producing  it,  is  provided  for  b)'  s.  175  of  the  Indian  Penal  Code  (Act  XLV  of 
1S60)  and  s.  4S0  of  the  Code  of  Criminal  Procedure  (p). 


(j>)    In  rr  Fremchand^  12  Bom.  63. 
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175 179  175.     If  any  person  so  failing  to  comply  with  a  sum- 

Procedure  when  wit-     tnons  absGonds  OF  keeps  out  <»f  the  way, 

ness  absconds.  SO  that  he  cannot  be  apprehended    and 

brought  before  the  Court,  the  provisions  of  sections  1(58,  169 

and  170   shall,  mutatis  mutandis^  Sipp\y. 

176.  No  one  shall  be  bound  to  attend  in  person  to 
Persons  bound  to  at-     givc  evidence  or  to  be  exarrjined  in  Court 

tend  in  person.  unleSS  hc  FCsideS 

(a)  within  the  local  limits  of  its  ordinary  original 
jurisdiction,  or 

(b)  without  such  limits  and  at  n  place  less  than  fifty 
or  (where  there  is  railway- communication  for  five-sixths  of 
the  distance  between  the  place  where  he  resides  and  the  place 
where  the  Court  is  situate)  two  hundred  miles  distance  from 
the  Court-house. 

177.  If  any  paity  to  a  suit  present  in  Court  refuses, 
Consequence  of  re-     without  lawful  cxcusc,  whcu  required  by 

evidence  ''when  ^^calied  ^^^  Court,  to  i^ive  evidence  or  to  producc 
on  by  Court.  auv  documcut  then  and  there  in  his  actual 

possession  or  power,  the  Court  may  in  its  discretion  either 
pass  a  decree  against  him,  or  make  such  order  in  relation  to 
the  suit  as  the  Court  thinks  fit. 

178.  Whenever  any  party  to  a  suit  is  required  to  give 
Rules  as  to  witness-     evidence  or  to  produce  a  document,  the 

es  to  apply  to  parties  rulcs  as  to  witucsscs  Contained  in  this 
summone  .  Codc  shall  apply   to  him   so  far  as  they 

are  applicable. 


CHAPTER  XV. 

u'F  THE  Hearing  of  thk  Suit  and  Examination 

OF  Witnesses. 

179.     On  the  day  fixed  lor  the  hearing  o£  the  suit    or 

Statement  and  pro-     Oil  au)'  Other  day  to  which  the  hearing  is 

Xhrving'^rlght  \l     adjourned,  the  partx  having  the  right  to 

begin.  begin  shall  stite  his  case  and  produce  his 

evidence  in  support  of  the  issues  which  he  is  bound  to  prove. 
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Explanalion. — The  plaintiff  has  the  right  to  begin,   un-       i79fi80 
Rules  as  to  right  to     less  where  the  defendant  adnoits  the  facts 
^^^'"-  alleged  by  the  plaintiff  and  contends  that 

either  in  point  of  law  or  on  some  additional  facts  alleged  by 
the  defendant,  the  plaintiff  is  not  entitled  to  any  part  of  the 
relief  which  he  seeks,  in  which  case  the  defendant  has  the 
right  to  begin. 

Bight  to  begin.— The  right  to  begin  is  to  be  determined  by  the  rules  of 
evidence.  As  a  general  rule  the  party  on  whom  the  burden  of  proof  rests 
should  begin.  Sections  101-114  of  the  Indian  Evidence  Act  I  of  1872  deal  with  the 
subject  of  burden  of  proof.  S.  102  of  the  said  Act  provides  that  the  burden  of 
proof  lies  on  that  party  who  would  fail  if  no  evidence  at  all  were  given  on  cither 
side.  Thus  if  A  sues  B  for  the  recovery  of  a  piece  of  land  of  which  B  is  in  posses- 
sion, the  burden  of  proof  lies  on  A ,  for  if  no  evidence  were  given  on  either  side,  B 
would  be  entitled  to  retain  his  possession. 

*'When  the  defendant  admits  the  facts  alleged  by  the  plaintiff"— 
"Facts"  means  **all  material  facts."  Thus  where  a  defendant  admits  only  a  few 
of  the  facts  alleged  by  the  plaintiff,  that  will  not  give  him  the  right  to  begin  (q). 

Preliminary  issue  raised  by  the  defendant  that  the  suit  does  not 
lie. — Where  a  defendant  raised  the  preliminary  issue  that  the  plaintiff  was  de- 
barred from  bringing  the  suit  by  reason  of  a  decree  in  another  suit,  it  was  held 
that  the  defendant  had  the  right  to  begin  (r). 

Preliminary  issue  raised  by  respondent  that  the  appeal  does  not 

lie. — In  such  a  case  the  appellant  and  not  the  respondent  has  the  right  to  begin  (s). 

180«      rhe  Other  party  shall  then  state  his   case  and 

statement  and  pro-     producc  his  evidence    (if  any),  and   may 

duction  of  evidence  by     then  add ress  the  Court  generally  on  the 

other  party.  vvhole  CaSC. 

The  party  beginning  may  then  reply  generally  on   the 

Reply   by   party   be-       wholc  Case. 
ginning. 

Where  there  are  several  issues,  the  burden  of  proving 
some  of  which  h'es  on  the  other  party,  the  party  beginning 
may,  at  his  option,  either  produce  his  evidence  on  those 
issues  or  reserve  it  by  way  of  answer  to  the  evidence  pro- 
duced by  the  other  party.  In  the  latter  case,  the  party 
beginning  may  produce  evidence  on  those  issues  after  the 
other  party  has  produced  all  his  evidence,  and  the  other 
party  may  then  reply  specially  on  the  evidence  so  produced 
by  the  party  beginning  ;  but  the  party  beginning  will  then 
be  entitled  to  reply  generally  on  the  whole  case. 

(q)    Aghore  v.  Prem  Chaiid,  7  C.  L   R.  274.        |    («)    Rustomji  v.  Kessoivji,  8  Bom.  287. 
(r)    Fatmabai  v.  Aishabai,  12  Bom.  454.  I 
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Sft.  *•  The  other  party  shall  then  state  his  cause.*'— Where  there  are  tv^o 

180-183  sets  of  defendants  and  their  interests  are  practically  the  same,  the  rule  is  that 
after  the  plaintiff  has  closed  his  case,  both  the  defendants  should  state  their  case 
before  any  evidence  is  given  by  either  defendant  {t), 

181«     The  evidence  of  the  witnesses    in    attendance 
Witnesses  to  be  ex-     shall  be  taken  orally  in  open  Coui-t  in  the 
amined  in  open  Court,      presence,  and  Under  the  personal  direction 
and  superintendence,  of  the  Judge. 

Evidence  of  witnesses-— it  is  the  duty  of  the  Judge  to  examine  ever>'  wit- 
ness tendered,  unless  it  appears  clearly  the  object  of  summoning  a  large  number  of 
witnesses  is  to  obstruct  or  delay  justice  (u).  It  is  not  right  for  the  Judge  to 
select  a  certain  number  of  witnesses  and  send  away  the  rest,  because  he  thinks  that 
they  would  only  prove  the  same  facts  as  already  deposed  to  (v),  or  because  he  is 
satisfied  on  the  evidence  already  recorded  (w).  In  such  a  case  the  appellate 
Court  may  remand  the  case  with  a  direction  to  the  Judge  to  take  the  evidence  of 
the  witnesses  tendered  by  the  party,  but  not  examined  by  the  Judge  fx). 

Evidence  shall  he  taken  "in  open  Conrt*** — As  to  the  examination  of 

witnesses  "on  commission,**  sec  ss   383-391. 

182.  In  cases  in  which  an  appeal  is  allowed,  the  evi- 
How  evidence  shall     dcnce  of  cach  witucss  shall  be  taken  down 

be  taken  in  appealable  in  Writing  in  the  language  of  the  Court, 
^^*^^'  by  or  in  the  presence    and   under    the 

personal  direction  and  superintendence  of  the  Judge,  not 
ordinarily  in  the  form  of  question  and  answer,  but  in  that  of 
a  narrative,  and,  when  completed,  shall  be  read  over  in  the 
presence  of  the  Judge  and  of  the  witness,  and  also  in  the 
presence  of  the  parties  or  their  pleaders,  and  the  Judge  shall, 
if  necessary,  correct  the  same  and  shall  sign  it 

Presence  of  Iiarties* — ^NV^here  evidence  is  taken  in  the  absence  of  the  op- 
'  posite  party,  it  will  be  rejected  by  the  Court  of  appeal,  if  the  objection  to  the  re- 
ception of  the  evidence  was  taken  before  the  Court  trying  the  suit.  If  no  such 
objection  was  taken,  the  appellate  Court  would  not  remand  the  case  especially  if 
the  other  evidence  in  the  case  is  sufficient  to  support  the  decision  of  the  lower 
Court  (y). 

183.  If  the  evidence  is  taken  down  under  section  182 
When  deposition  to     in  a  language  different  from  that  in  which 

be  interpreted.  j^-  ^yas  given  and  the  witness  does  not 

understand  the  language  in  which  it  is  taken  down,  the  evi- 
dence as  taken  down  in  writing  shall  be  interpreted  to  him 
in  the  language  in  which  it  was  given. 


0    In  re  Dukshina,  29  Cal.  32. 


)u)    Ranidhan  y.  Bajballab,  6  B.  L.  K.  App.  10. 
\v)    Jeswunt  v.  Jet  Singjee,  2  M.  I.  A.  427. 
^w)  Brij  Sooiidur  v.  fiaimooMMtwa,  23  W.R.  63. 


(x)    Khu^  Bakh$h  v.  Imam  Ali,  9  All.  339. 
(y)   BommarauMe  v.  Bangasamy,  6  M,    ~ 


232. 


I.  A. 
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184.     In  cages  in  which  the  evidence  is  not  taken  down      isl^ise 

Memorandum    when       i^     writing    by    the    Judge.    hc      shall     be 

evidence  not  taken  bound,  as  the  examination  of  each  witness 
down  by  Judge.  procceds,  to  make  a  memorandum  of  the 

substance  of  what  eich  witness  deposes,  and  >uch  memoran- 
dum shall  be  written  and  signed  by  the  Judge  with  his  own 
hand,  and  shall  form  part  of  the  record. 

185«  Where  English  is  not  the  language  of  the  Court, 
When  evidence  may  but  all  the  parties  to  the  6uit  who  appear 
be  taken  in  English.  '^  persou,  and  the  plcadere  of  such  as^ap- 
^^ear  bv  pleaders,  do  not  object  to  have  such  evidence  as  is 
given  in  Knglish  taken  down  in  English,  the  Judge  may  so 
take  it  down  with  his  own  hand. 

185A.     (  /)  The  Local  Government  may,  by  notifica- 
Power  for  local  Go-     tion    in   tlic  official  Gazcttc,  direct,  with 
:'wdeTce'to''be  rS'     ^espcct  to  any  Judge  specified  in  the  noti- 
ed  in  English.  ficatiou,  or  falling  under  a  description  set 

forth  therein,  that  evidence  in  cases  in  which  an  appeal  is 
allowed  shall,  instead  of  being  taken  down  in  the  manner 
prescribed  in  the  foregoing  sections,  be  taken  down  by  him 
with  his  own  hand  in  the  rlnglish  language. 

(2)  Where  a  r Judge  is  prevented  by  any  sufficient  reason 
from  complying  with  a  direction  under  sub  section  (/),  he 
shall  record  the  reason  and  cause  the  evidence  to  be  taken 
down  in  writing  from  his  dictation  in  open  Court. 

(S)  Evidence  taken  down  under  sub-section  (/)  or  sub- 
section [2)  shall  be  in  the  form  mentioned  in  section  182, 
and  be  read  over  and  signed,  and,  as  occasion  may  require,  in- 
terpreted and  corrected,  as  if  it  were  evidence  taken  down 
under  that  section, 

{4)  The  Local  Government  may,  by  notification  in  the 
official  Gazette,  revoke  or  vary  a  direction  notified  under 
sub  section  (/) 

186.     The  Court  may  of  its  own   motion  or  on  the 
Any  particular  ques-     application  of  any  party  or  his  pleader, 
tion  and  answer  may     take  dowu,  or  causc  to  be  taken  down, 
be  taken  down.  ^^^^  particular  qucstiou   and   answer,    or 

any  objection  to  any  question,  if  there  appear  any  special 
reason  for  so  doing. 
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SB.  187      If  any  question  put  to  a  witness  be  objected  to 

Questions    objected     by  a  party  or  hip  pleader,  and  the  Court 
to    and    allowed    by     allows   the   Same   to  be  put,  the  Judge 
^"'^*  shall   take   down   the   question,  the  an- 

swer, the  objection  and  the  name  of  the  person  making  it, 
together  with  the  decision  of  the  Court  tht-reon. 

If  evidence  has  been  admitted  without  objection  in  the  Court  of  first  in- 
stance, it  must  not  be  rejected  by  the  appellate  Court  (z). 

188.  The  Court  may  record  such  remurks  as  it  thinks 
Remarks  on  demean-     material  respecting  the  demeanour  of  any 

our  of  witnesses.  witucss  while  undcr  examination. 

189.  in  cases  in  which  an  appeal  is  not  allowed,  it 
Memorandum  of     ^hall  not  be  ncccssary  to  take  down  the 

evidence  in  unappeai-  evi(!ence  of  the  witucsses  in  w'riting  at 
able  cases.  length;  but  the  Judgc,  sis  the  examina- 

tion of  each  witness  proceeds,  shall  make  a  memorandum  of 
the  substance  of  w^hat  he  depc  ses,  and  such  memorandum 
shall  be  written  and  signed  l)y  the  eJudge  with  his  own  hand, 
and  shall  form  part  of  the  record. 

190.  If  the  Judge  be  rendered  unable  to  make  a   me- 

morandum  as   above   required    by    this 

make ^such"*J^emoran°     chapter,  he  shall  causc  the  reason  ot  such 

dum  to  record  reason     inability  to  be  recorded,  and  shall  cause 

IS  many.  the  memorandum  to  be  made  in   writing 

from  his  dictation  in  open  Court. 

Every  memorandum  so  made  shall  form  part  of  the 
record. 

191      (/)  Where  the  Judge  taking  down  any  evidence. 

Power  to  deal  with     ^^  c'Jiusing  any  memorandum  to  be  made, 

evidence  taken   down     under  this  chapter  is  prevented  bv  death, 

by  another  Judge.  .  n  ,i  o  "     i     j* 

^  *  transfer  or  other  cause-  from  concluding 

the  trial  of  the  suit,  any  successor  to  such  Judge  may  deal 
with  such  evidence  or  memorandum  as  if  he  himself  had 
taken  it  down  or  caused  it  to  be  made,  and  proceed  with  the 
suit  from  the  stage  at  which  his  predecessor  left  it. 

(2)  The  provisions  of  sub-section  (!)  shall  apply,  so  far 
as  they  can  be  made  applicable,  to  a  suit  transferred  under 
section  2fi  : 


{z)    Chimnaji  v.  Dinkar,  U  Bom.  320;  Bothnarai  v.  Omras,  13  M.  I.  A.  519, 529. 
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ProvideH  that  a  Court  transferring  a  suit  under  that 
section  may,  if  it  thinks  fit,  Hirect  that  the  Court  to  which 
the  suit  is  transferred  shall  recall  all  or  any  of  the  witnesses 
who  have  been  examined  and  take  their  evidence  afresh. 

This  section  has  been  substituted  by  Act  VII  of  1888,  s.  18.     See  notes  to  s.  25. 

192.  If  a  witness  be  about  to  leave  the  jurisdiction  of 
Power  to  examine     the  Court,  or  if  other  sufficient  cause  be 

witness  immediately.  shown  to  the  Satisfaction  of  the  Court 
why  his  evidence  should  be  taken  immediately,  the  Court 
may,  upon  the  application  of  either  party  or  of  the  witness, 
at  any  time  after  the  institution  of  the  suit,  take  the  evidence 
of  such  witness  in  manner  hereinbefore  provided. 

Where  such  evidence  is  not  taken  forthwith  and  in  the 
presence  of  the  parties,  such  notice,  as  the  Court  thinks 
sufficient,  of  the  day  fixed  for  the  examination,  shall  be 
given  to  the  parties. 

The  evidence  so  taken  shall  be  read  over  to  the  witness, 
and,  if  he  admits  it  to  be  correct,  shall  be  signed  by  him,  and 
may  then  be  read  at  any  hearing  of  the  suit. 

See  s.  386,  cl.  (b). 

193.  'the  Court  may  at  any   stage  of  the  suit  recall 
Court  may  recall  and     any  witiiess  who  has  bceii  examined    and 

examine  witness.  ^Jjq  ^as  uot  departed  in  accordance  with 

section  1 73,  and  may  (subject  to  the  provisions  of  the  Indian 
Evidence  Act,  1872)  put  such  questiorts  to  him  as  the  Court 
thinks  fit. 

A  Court  continuing  a  suit  under  section  191  may  recall 
and  re-examine  a  witness  who  has  departed  in  accordance 
with  section  173. 


CHAPTER  XVI. 

Of  Affidavits. 

194.     Any  Court  of  first  instance  and  any    appellate 

Power  to  order  any     ^ourt   may     at  any  time    for   sufficient 

point  to  be  proved  by     rcasou  Order  that  any  particular  fact  or 

aflfidavit.  £^^^g  j^^y  j^^  proved  by  affidavit,  or  that 

the  affidavit  of  any  witness  may  be   read  at  the  hearing,  on 
such  conditions  as  the  Court  thinks  reasonable : 


Ss. 
191-194 
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1^^198  Provided  that  where  it  appears  to  the  Court  that  either 

party  bona  fide  desires  the  production  of  a  witness  for  cross- 
examination,  and  that  such  witness  can  be  produced,  an 
order  shall  not  be  made  authorizing  the  evidence  of  such 
witt'ess  to  be  given  by  affidavit. 

196      Upon  any  application,  evidence   may   be  given 

Power  to  order  at-     ^J  affidavit,  but  the  Court  may,  at  the 

tendance  of  declarant     instance   of  either   party,  order  the  at- 

for  cross-examination.        ,       j  p  •       ^«  i»   ^i 

tendance    tor    cross-examination   of  the 
declarant. 

Such  attendance  shall  be  in  Court  unless  the  declarant  is 
exempted  under  this  Code  from  personal  appearance  in 
Court,  or  the  Court  otherwise  directs. 

196.     Affidavits  shall  be  confined  to  such  facts  as  the 
Matters    to    which     dcclaraut  is  able  of  his  own   knowledge 
affidavits  shall  be  con-     to  provc,  cxccpt  on  iutcrlocutory  applica- 
tions, on  which  statements  of  his  belief 
may  be  admitted,  provided  that  reasonable  grounds  thereof 
be  set  forth. 

The  costs  of  every  affidavit  which  shall  unnecessarily 
set  forth  matters  of  hearsay  or  argumentative  matter,  or 
copies  of  or  extracts  from  documents,  shall  (unless  the 
Court  otherwise  directs)  be  paid  by  the  party  producing 
the  same. 

.Zttt'^i^.:^l  1»7  In  the  case  of  any  affidavit 
tered.  uudcr  this  Codc — 

(a)  any  Court  or  Magistrate,  or 

{b)  any  officer  whom  a  High  Court  may  appoint 

in  this  behalf,  or 
(c)  any  officer  appointed  by  any  other  Court  which 
the    Local    Government    has    generally    or 
specially    empowered    in    this    behalf,    may 
administer  the  oath  of  the  declarant. 


CHAPTER  XVII. 

Of   fJuDGMBNT   AND    DeCREE. 

198.     The  Court,  after  the  evidence  has  been    duly 

Judgment  when  pro-     taken    and  the  parties  have  been  heard 

"^""*^^*^-  either  in  person  or  by  their   respective 


Digitized  by 


Google 


JUDOMBl^T  189 

pleaders  or  recognized  agents,  shall  pronounce  judgment  in       i^-q^ 
open  Court,  either  at  once  or  on  some  future  day,  of  which 
due  notice  shall  be 'given  to  the  parties  or  their  pleaders. 

G0Ii6nJ  Bnle.-t'udgment  must  be  given  upon  evidence  taken  by  the  Judge 
before  himself,  and  not  upon  evidence  taken  before  another  person  {a). 

BxceplioiiB  to  the  above  Rule.  -Tn  the  three  following  cases  the  Judge 
rtiay  ghre  judgment  upon  evidence  recorded  by  some  other  Judge  or  person  :  — 

(1)  Under  s.  191,  when  the  Judge  taking  down  evidence  is  prevented  by 
death,  transfer  or  other  cause  from  concluding  the  trial  of  the  suit. 

(2)  Under  s.  383,  where  the  evidence  has  been  taken  by  a  commissioner  of 
a  witness  residing  within  the  jurisdiction  who  is  exempted  under  the 
Code  from  attending  the  Court  or  is  unable  to  attend  from  sickness  or 
infirmity. 

(3)  Under  s.  386,  where  the  evidence  has  been  taken  by  a  commissioner  of 
a  witness  residing  beyond  the  jurisdiction  and  of  other  persons  specified 
in  the  section. 

Hi|^  Ckmrt.-^Ss.  198  to  206  do  not  apply  to  Chartered  High  Courts  in  the 
exercise  of  their  ordinary  or  extraordinary  original  civil  jurisdiction  (s.  638). 

Power  to  p«>nounce         ^^9.     A  Judge  may  pronounce  a  judg- 
judgment  written   by     mcnt  written  bv  his  predcccssor,  but  not 

Judge's  predecessor.  p^nounced. 

200*     The  judgment  shall  be  written  in  the  language 
Language  of  judg-     of  the  Ourt,   or  in  English,  or  in  the 
™«nt-  Judge's  mother-tongue. 

201.  Whenever  the  judgment  is  written  in  any  lan- 
Transiation  of  judg-     g»ag«  Other  than  that  of  the  Court,  the 

mcnt.  judgment  shall,  if  any  of  the  parties  so 

require,  be  translated  into  the  language  of  the  Court,  and  the 
translation  shall  also  be  signed  by  the  Judge  or  such  officer 
as  he  appoints  in  this  behalf. 

202.  The  judgment  shall  be  dated  and  signed  by  the 
Judgment  to  be  dated     Judgc  in  Open  Court  at  the  time  of  pro- 

and  signed.  nounciug  it,  and  shall   not  be  altered  or 

added  to,  save  to  correct  verbal  errors  or  to  supply  some 
accidental  defect  not  affecting  a  material  part  of  the  case,  or 
on  review. 

203«     The  judgments  of  the  Courts  of  Small  Causes 

Judgments  of  Small     need  iiot  Contain  more  than  the  points  for 

Cause  Courts.  determination  and  the  decision  thereupon. 


(a)    Naranbhai  v.  Naroahankar,  4  B.  H.  C  A.  C.  102. 
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The  judgnu  nts  of  all  other  Courts  shall  contain  a  con- 
Judgments  of  other     cise  Statement  of  the  case,  the  points   for 
^^^^^^'  determination,  the  decision  thereon,   and 

the  reasons  for  such  decision. 

As  to  Chartered  High  Courts,  see  clause  42  of  the  Charter. 

204.  In  suits  ill  which  issues  have  been  framed,  the 
n    ^   4.     *  *     •*      Court  shall  state  its  finding  or  decision, 

Court    to    state    *t8  i  <•  i  • 

decision  on  each  issue.     With  the  rcasous  thereof,  uDon  cacu  separ- 
Exception.  ^^^   issuc,  uulcss   the  finding  upon  any 

one  or  more  of  the  issues  be  sufficient  for  the  decision  of  the 
suit. 

205.  The  decree  shall  htor  date  the  day  on  which  the 

judgment  was  pronounced  ;  and,  when  the 
Judge  has  satisfied  himself  that  the  de- 
cree has  been  drawn  up  in  accordance  with  the  judgment,  he 
shall  sign  the  decree. 

Limitation  Act  XV  of  1877,  S.  12,  provides  that  in  computing  the  period 
of  limitation  prescribed  for  an  appeal,  the  "time  requisite  for  obtaining  a  copy  of 
the  decree  "  shall  be  excluded.  After  a  judgment  is  delivered,  the  procedure  is  to 
apply  that  a  decree  be  drawn  up  and  the  applicant  be  furnished  with  a  copy  there- 
of, the  original  decree  always  remaining  on  the  files  of  the  Court,  The  Calcutta 
High  Court  has  held  that  in  computing  the  period  of  limitation  for  an  appeal,  the 
interval  between  the  delivery  of  the  judgment  and  the  signing  of  the  decree  should 
be  excluded  {b).  The  Allahabad  High  Court  has,  on  the  other  hand,  held  that 
only  the  interval  between  the  application  for  a  copy  of  the  decree  and  the  signing 
of  the  decree  should  be  excluded  (c).  Thus  where  a  judgment  is  delivered  on 
Ist  February,  1898,  the  application  for  a  copy  of  the  decree  is  made  on  10th 
February,  1898,  and  the  decree  is  signed  on  20th  February-,  1898,  according  to  the 
Calcutta  decision  the  whole  interval  between  1st  February-  and  20th  February'  will 
be  excluded,  while  according  to  the  Allahabad  decision  only  the  interval  between 
the  lOth  and  20th  February  will  be  so  excluded.  The  Allahabad  decision  has  been 
followed  by  the  Bombay  High  Court  (cc). 

206.  The  decree  must  agree  with  the  judgment ;  it 
, ,  shall  contain  the  number  of  the  suit,  the 

names  and  descriptions  of  the  partifes,  and 
particulars  of  the  claims,  as  stated  in  the  register,  and  shall 
specify  clearly  the  relief  granted  or  other  determination  of 
the  suit. 

The  decree  shall  also  state  the  amount  of  costs  incurred 
in  the  suit,  and  by  what  parties  and  in  what  proportions 
such  costs  are  to  be  paid. 


(b)    Bani  Madliub  V.  MalHnoini,li  CtH,  IW,      I    (cc)    Yamaji  y.  Antaji,  25  Bom.  ^^2. 
{C;     Btchix.  Ahsan,  12  AU.  A61.  \ 
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If  the  decree  is  found  to  be  at  variance  with  the  judg- 
Power  to  amend  de-     ment,  or  if  any  clerical  or  arithmetical 
^'^^*  error  be  found  in  the  decree,  the  Court 

shall,  of  its  own  motion  or  on  that  of  any  of  the  parties, 
amend  the  decree  so  as  to  bring  it  into  conformity  with  the 
judgment  or  to  correct  such  er»'or :  Provided  that  reasonable 
notice  has  been  given  to  the  parties  or  their  pleaders  of  the 
proposed  amendment. 

**The  decree  mtuit  a^ree  with  the  judgment-'*— For  the  definition  of 

"decree"  and  "judgment**  sees.  2  ante  A  "judgment**  consists  of  two  parts, 
one  setting  forth  the  grounds  of  the  decision,  and  the  other  being  the  decision  it- 
self. A  decree  is  drawn  up  after  a  judgment  is  delivered.  It  must  agree  with 
that  part  of  the  judgment  which  contains  the  decision  of  the  Court. 

Amendment  of  decree- — A  decree  may  be  altered  by  the  Court  which 
passed  it  in  the  following  two  cases  only  (d) :  — 

1.     When  the  decree  is  at  variance  with  the  judgment, 
l*.     When  there  is  a  clerical  or  arithmetical  error  in  the  decree. 
If  a  decree  is  sought  to  be  altered  in  particulars  other  than  those  specified 
above,  it  can  only  be  done  by  a  review  of  judgment  under  s.  623,  or  by  an  appeal 
under  s.  540  (e). 

Illustrations. 

(1)  A  sues  i?  and  C  for  Rs.  5,000.  The  judgment  awards  Rs.  5,000  to  A 
"as  prayed'*  (i.e.,  as  against  B  and  C).  The  decree  is  drawn  up  so  as  to  render 
the  amount  payable  by  B  alone.  The  decree  may  be  amended  under  this  section, 
and  brought  into  conformity  with  the  judgment :  Chathappan  v.  Pydcl,  15  Mad. 
403;  Pherozsha  v.  Sun  Mills  Ld„  22  Bom.  370. 

(2)  A  sues  B  for  Rs.  5,000  and  interest.  The  judgment  is  for  Rs.  4,500 
without  more.  The  decree  is  drawn  up  in  accordance  with  the  judgment.  A 
then  applies  to  amend  the  decree  by  adding  an  order  for  payment  of  interest. 
The  application  must  be  refused,  for  the  decree  is  not  at  variance  with  the  judg- 
ment ;  the  proper  course  is  for  A  either  to  apply  for  a  review  of  judgment  or  to 
appeal  from  the  decree  :  Hasan  v.  Sheo  Prasad,  15  All.  121 ;  Abdul  v.  Churica, 
8  All.  377. 

lowers  of  Chartered  High  Courts  to  amend  their  decree.— This 

section  does  not  apply  to  Chartered  High  Courts  in  the  exercise  of  their  ordinary 
or  extraordinary  original  jurisdiction  (s.  638).  This  point  appears  to  have  been 
overlooked  by  their  Lordships  of  the  Privj-  Council  in  a  recent  case  before  them  (f). 
The  powers  of  a  Chartered  High  Court  to  amend  its  decree  are  not  confined  to  the 
cases  specified  in  this  section,  but  extend  to  other  cases  also.  Thus  a  decree  may 
be  in  complete  accordance  with  the  judgment ;  further,  there  may  be  no  clerical  or 
arithmetical  error  in  the  decree  ;  but  the  decree  may  not  correctly  state  what  the 
Court  actually  decided  and  intended  (^^.  In  such  a  case,  if  the  decree  be  that  of  a 
Chartered  High  Court,  it  may  be  amended  by  that  Court.  But  if  the  decree  be 
that  of  a  Court  other   than  a  Chartered  High  Court,  it  cannot  be  amended  by 


id)    Paratnoihraya  v.  SeBhagiriappa.  22  Mad.  i  197. 

364  ;  Lakho  r.  Salamat,  20  All.  337.  |  (f/)    Lmvrie  v.  Lres,  7  App.  Cas.  pp,  34,  85 ;  He 

{e)    Lachman  v.  Mohan,  2  All.  505.  i  Swirp,  30  C.  D.  P.  248 ;  Hatton  v  Hanifi^ 

if)    ~        --  '       - ■ -  -  


(/)   Kotaghiri  v.  Vellanki,  24  Mad.  1  27  I.  A.    I  (1900),  A.  C.  P.  560. 
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S.  206  that  Court.  A  and  B  enter  into  an  agreiement  for  partition  of  certain  properties. 
B  faiU  to  convey  to  A  the  properties  come  to  his  J. 4 's)  share.  A  sues  ^  f o 
specific  performance  of  the  agreement  in  a  Chartered  High  Court,  and  a  decree  is 
made  declaring  only  that  *'  A  is  entitled  to  specific  performance  of  the  agreement." 
The  usual  form  is  to  declare  that  "the  agreement  ought  to  be  specifically  per- 
formed, and  the  Court  doth  order  and  decree  that  the  same  be  speciBciUly 
performed  (i.e.,  both  by  A  and  B)"  The  decree,  being  made  by  a  Chartered  High 
Court,  may  be  amended  so  as  to  put  it  in  the  usual  form.  The  amendment  m^y 
become  necessary,  for  the  decree  as  drawn  up  does  not  contain  any  direction  to  A 
to  convey  to  B  the  properties  come  to  his  (B's)  share,  but  declares  only  that  A 
is  entitled  to  specific  performance  (h).  Even  a  Chartered  High  Court,  however, 
should  not  make  any  amendment  which,  by  reason  of  its  affecting  the  rights  of 
third  parties,  or  for  any  other  cause,  will  be  inequitable  (i). 

Amendment  of  appellate  decree.— The  Court  to  amend  a  decree  is  the 
Court  that  passed  it.  When  a  decree  of  a  Court  of  first  instance  is  appealed 
against,  the  appellate  Court  may 

1.  dismiss'  the  appeal   under  s.   551    without   issuing   any   notice   to 
the  resjTondent,  or  it  may 

2.  confirm,  reverse  or  vary  the  decree  of  the  Court  of  first  instance 

(s.  577). 

In  the  first  case,  it  has  been  held  by  the  High  Court  of  Calcutta  that  it  is  the 
appellate  Court  alone  that  can  amend  the  decree  (/).  On  the  other  hand,  it  has 
been  held  by  the  Bombay  High  Court  that  it  is  the  Court  of  first  instance,  and 
not  the  appellate  Court,  that  can  amend  the  decree  {k).  The  Calcutta  decision  has 
been  approved  by  the  Madras  Court  (I). 

In  the  second  case,  it  is  the  appellate  Court  alone  that  can  amend  the 
•decree  (w). 

The  above  rules  apply  equally  to  second  appeals. 

Limitation  period  for  application^  under  this  section.—  it  has  been 
held  that  a  decree  may  be  amended  under  this  section  at  any  time,  and  that  no 
period  of  limitation  applies  thereto  (n).  Thus  a  decree  may  be  amended  although 
the  time  of  appealing  from  the  decree  has  expired  (o).  But  it  should  not  be 
amended  after  execution  is  barred  by  limitation  {p). 

AppeaL— It  has  been  held  by  the  High  Courts  of  Allahabad  and  Calcutta, 
that  an  order  under  this  section  refusing  or  allowing  an  application  for  amend- 
ment is  not  a  decree,  and  hence  no  appeal  lies  from  it,  and  that  the  only  remedy 
is  by  gn  application  for  revision  under  s.  622  (q).  On  the  other  hand,  it  has  been 
held  by  the  High  Court  of  Madras,  that  though  no  appeal  lies  from  an  order  under 
this  section,  yet,  where  the  amendment  is  allowed,  the  party  aggrieved  has  the 
right  of  appeal  under  s.  540 /rom  so  much  of  the  decree  as  has  been  amended, 
and  hence  revision  is  not  the  appropriate  remedy  (r),  because  an  application  for 
revision  can  only  be  entertained  when  there  is  no  remedy  by  way  of  appeal: 
see  s.  622. 


[h)    Karim  Mahomed  y.  Btijooma,  12  Bom. 

174,  See  Irappa  y.  Bhimappa,  4  Bom.  L. 

R.909. 
(t)    Karim  Mahomed  v.  Rajooma,  12  Bom. 

174. 184 ;  Hatton  y.  Harris,  (1892),  A.C.  P. 

558 ;  SUwart  v.  Rhodes,  (1900),  1  Ch.  386. 
(j)    Uma  Sundari  v.  Bindu,  24  Cal.  759. 
ik)    Bapu  V.  Vajir,  21  Bom.  548. 
(H    Munisami  v.  Munisami,  22  Mad.  293. 
im)  Muhammad  y.  Muhamm<id,  11  All.  267  ; 

Shivlal   V     Jumaklal,  18    Bom.    542 ! 

Pichuvayyangar   v.    Seshayyangar,  18 


Mad.  214 
(w)    Shivapa   y.    Shivpanch,    11   Bom.     284; 

Jivraji  v.  Pragjt,  10  Mad.  51 ;  Katu''^. 

LaUi,  21  Cal.  259;  Darbo  v.   Kesho,  9 

All.  364. 
(o)    Barker  v.  Purvis,  56  L.  T.  131;  Hatton 

V.  Harris,  (1892),  A.  C.  P.  564. 
(p)    Tarsi  Ram  v.  Man  Singh,  8  All.  492. 
iq)    Nalinakshya  v.  Mafakshar.  28  Cal.  177; 

Surtay. Oanga,  7  All. 875 ;  Hasan  v  STieo 

Prasad,  15  All.  121. 
(r)    Vishvanathan y.  Rainafiathan,2A  Mad.  646. 
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207.  When  the  subject-matter  of  the  suit  is  immove-       207-209 
Decn^c  for  recovery     able    property,    and    such    property    is 

of  immoveable  proper-     identified  by  boundaries  or  by  numbers 
*^'  in  a  record  of  settlement  or  survey,  the 

decree  shall  specify  such  boundaries  or  numbers. 

A  decree  for  possession  of  land  carries  with  it  possession  of  account  books 
and  other  papers  relating  to  the  management  of  the  land  (s). 

208.  When  the  suit  is  for  moveable  property,  if  the 

Decree  for   delivery      dccrCC    be   for   the   delivery    of   such    pro- 
of moveable  property,       oerty,  it  shall   also  state  the  amount  of 
naoney  to  be  paid  as  an  alternative  if  delivery  cannot  be  had. 
Decree  for  delivery  of  moveable  property.— This  section  contemplates 

suits  for  the  recovery  of  specific  moveable  property,  referred  to  in  arts.  48  and 
49  of  the  Limitation  Act  (0* 

209.  When  a  decree  is  for  the    payment  of  money, 
Decree  for  payment     the   Court    may,    in    the    dccrcc,    order 

of  money  may  order     interest  at  such  rate  as  the  Court  deems 

certain  interest  to  be  .  .  ,  .  ,  ,  •      •       i 

paid  on  principal  sum  reasonable  to  bc  paid  on  the  principal 
adjudged.  g^JJ^  adjudged,  from  the  date  of  the  suit 

to  the  date  of  the  decree,  in  addition  to  any  interest  ad- 
judged on  such  principal  sum  for  any  period  prior  to  the 
institution  of  the  suit,  with  further  interest  at  such  rate  as 
the  Court  deems  reasonable  on  the  aggregate  sum  so  adjudg- 
ed, from  the  date  of  the  decree  to  the  dnte  of  payment,  or  to 
such  earlier  date  as  the  Court  thinks  fit. 

Where  such  a  decree  is  silent  with  respect  to  the  pay- 
ment of  further  interest  on  such  aggregate  sum  as  aforesaid 
from  the  date  of  the  decree  to  the  date  of  payment  or  other 
earlier  date,  the  Court  shall  be  deemed  to  have  refused  such 
interest,  and  a  separate  suit  therefor  shall  not  lie. 

Scop6  of  the  Sdction. — This  section  applies  only  when  the  decree  is  for 
the  payment  of  ''money  "  It  does  not  apply  when  the  decree  is  for  the  enforce- 
ment of  a  mortgage  or  charge.  See  notes  below.  The  words  "when  the  decree 
is  for  the  payment  of  money"  and  the  second  paragraph  were  added  into  the  sec- 
tion by  Act  VII  of  1888,  s.  20. 

The  three  divisions  of  interest.— The  interest  that  may  be  awarded  to 
a  plaintiff  in  a  suit  for  money  may  be  divided  into  three  heads,  according  to  the 
Period  for  which  it  is  allowed : — 

(1)  Interest  accrued  due  ^r«or  fo  ^/ic  msfiYwf /on  o/ ^/le  suit  on  the  prin- 
cipal sum  adjudged  (as  distinguished  from  the  principal  sum  claimed). 

(t)    Skri  Bhavani  ▼.  Devrao,  U  Bom.  485.  |    (t)    Murugeaa  v.  Jotharam,  22  Mad.  478. 
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S.  209  (2)    Additional  interest  oa  the  principal  sum  adjudged,  from  the  date  of  the 

suit  to  the  date  of  the  decree,  *'at  such   rate  as  the  Court  deems 
reasonable.'' 
(3)     Further  interest  on  the  aggregate  sum  adjudged,  i.e.  the  principal  sum 
plus   intere8.t,  from   the   date  of  the  decree  to  (i)  the  date  of  re- 
alization or  (ii)  to  such  earlier  date  as  the  Court  thinks  fit,  '*  at  such 
rate  as  the  Court  deems  reasonable." 
This  section  does  not  apply  to  the  first  head  of  interest.     It   applies  only   to 
the  second  and  third  heads. 

I.  Interest  prior  to  date  of  salt.— As  has  just  been  said,  this  head  of 
interest  does  not  come  within  the  purview  of  the  present  section.  It  is  governed 
by  other  enactments  to  be  presently  noted.  The  subject  may  be  considered  under 
the  following  two  heads : — 

(1)  Where  there  is  a  stipulation  for  the  payment  of  interest  at  a  fixed  rate. 

(2)  Where  there  is  no  stipulation  at  all  for  the  payment  of  interest. 

1 .  If  the  rate  of  interest  is  stipulated,  the  Court  must  allow  that  rate  up  to  the 
date  of  the  suit,  however  high  or  usurious  it  may  be.  This  is  the  law  laid  down  in 
the  Usuary  Laws  Repeal  Act  28  of  1855,  s.  2.  But  if  the  rate  agreed  on  is  in  the 
nature  of  a  penalty,  the  Court  may  award  interest  at  such  rate  as  it  deems  reason- 
able: Contract  Act  1872,  s.  74.  As  to  when  interest  may  be  said  to  be  by  way  of 
penalty,  see  Pollock's  Indian  Contract  Act,  pp.  270-282. 

2.  If  there  is  no  stipulation  for  payment  of  interest,  the  plaintiff  is  not 
entitled  to  interest  ex()ept  in  the  following  three  cases  : — 

(0  Mercantile  usage,— VJhen  there  is  no  stipulation  to  pay  interest,  it 
may  be  awarded  if  there  is  a  mercantile  usage  to  pay  interest  (w),  but  not  other- 
wise (v). 

(//)  Nogotiable  Instruments  Act  26  of  1881,  s.  50.— When  no  rate  of 
interest  is  specified  in  a  promissory  note  or  bill  of  exchange,  interest  will  be  award- 
ed at  the  rate  of  6  per  cent,  per  annum  from  the  date  on  which  the  amount  claimed 
became  due  and  payable. 

(t/i)  Interest  Act  32  of  1839. — Where  there  is  no  stipulation  to  pay  in- 
terest, but  the  amount  claimed  is  a  sum  certain  (as  distinguished  from  unascertain- 
ed damages),  and  is  payable  at  a  certain  time  by  virtue  of  some  **  written  instru- 
ment," the  Court  will  allow  interest  at  a  rate  not  exceeding  the  current  rate  of 
interest /ro/«  the  date  on  which  the  amount  became  payable.  If  no  time  is  fixed 
for  the  payment  of  the  amouut,  the  Court  will  award  interest  at  the  rate  aforesaid 
from  the  time  the  creditor  demands  payment  in  writing  intimating  to  the  debtor 
that  interest  will  be  claimed  from  the  date  of  such  demand  up  to  the  date  of  pay- 
ment. 

II.    Interest  firom  date  of  suit  to  date  of  decree.— The  rate  of  in- 

terest  from  the  date  of  the  suit  to  the  date  of  the  decree  is  in  the  discretion  of  the 
Court,  and  this  discretion  is  not  excluded  even  if  a  fixed  rate  is  mentioned  in  the 
contract  as  payable  '*  up  to  realization  "  (tr).  But  though  the  rate  of  interest  for 
the  aforesaid  period  is  discretionary,  the  Court  should  in  the  exercise  of  that  dis- 
cretion award  interest  at  the  contract  rate,  unless  it  would  be  inequitable  to  do 
so  W- 

(K)    Dooluhdaas  v.  BamloU,  5  M.  I.  A.  109. 136  ,              Carvalho  v.  Nurbibi,  3  Bom.  202 ;   Ume 

(Bombay) ;     Juggomohun    v.    Manick-  Chunder  v.  Ffttima,  18  Cal.  164;  180, 17  I. 

chund^  7  M.  I.  A.  263  (Calcutta).  A.  201.    The  decision  to  the  contrary  lu 

{V)    Juggomohun  y.  Kaisreechund,  9  M.  I.  A.  Bamachandfa  v.  Devu,  12  Mad.  485  is  no 

260  (Calcutta).  longer  law. 

(w)    MaJigniram  v.  Dhmvtal  Boy,  12  Cal,  569 ;  (a-)    Ordt  v.  Skinner,  3  A11.9 1. 106, 107.7 1.A.  196. 
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IIL    Interest  from  date  of  decree  to  date  of  realization*— The  rate 

of  interest  from  the  date  of  the  decree  to  the  date  of  realization  is  also  in  the 
discretion  of  the  Court.  ''The  plaintiff  getting  security  of  a  decree,  has  his 
interest  reduced  in  the  generality  of  cases "  (y).  If  the  Court  awards  interest 
from  the  date  of  the  decree,  but  no  rate  is  specified,  the  decree-holder  will  be 
entitled  to  interest  at  the  usual  Court  rate  which  is  6  per  cent.  (z).  But  if  such 
interest  is  not  given  in  the  decree,  it  will  be  deemed  to  have  been  refused  [para. 
2  of  the  section]. 

ninstration  of  the  above  rnles-—^  lends  Rs.  5,000  to  B  to  be  repaid  with 
interest  at  the  rate  of  24  per  cent,  per  annum.  In  a  suit  by  A  to  recover  the 
amount  of  the  loan  with  interest  at  the  rate  aforesaid,  it  is  contended  on  behalf  of 
B  that  the  rate  of  interest  is  penal  (Contract  Act,  s.  74).  The  Court  finds  that 
the  rate  of  interest  is  not  penal.     Hence— 

1.  as  regards  interest  [on  Rs.  5,000]  from  the  date  of  the  loan  to  the  date 
of  the  suit,  the  Court  must  allow  it  at  the  contract  rate,  that  is,  at  the 
rate  of  24  per  cent,  per  annum  :  Usury  Laws  Repeal  Act,  s.  2. 

2.  as  regards  interest  [on  Rs.  5,000]  from  the  date  of  the  suit  to  the  date 
of  the  decree,  the  Court  may  allow  it  at  the  contract  rate,  that  is,  at 
the  rate  of  24  per  cent,  per  annum,  or  it  may  in  its  discretion  allow  it 
at  a  lower  rate,  or  may  disallow  it  altogether. 

3.  as  regards  interest  from  the  date  of  the  decree  to  the  date  of  realiza- 
tion on  the  aggregate  sum  adjudged  [i.e  ,  Rs.  5000 plus  the  interest 
adjudged  under  the  above  two  heads],  the  Court  may  allow  interest 
at  sucn  rate  as  it  deems  reasonable.    This  rate  is  usually  6  per  cent. 

Interest  in  decrees  for  the  enforcement  of  a  mortgage*— in  the  case  of 
a  decree  for  foreclosure  of  a  mortgage  or  for  the  sale  of  mortgaged  property 
passed  under  sections  86  and  88  respectively  of  the  Transfer  of  Property  Act,  the 
Court  is  bound  to  award  to  the  mortgagee— 

(1)  interest  on  the  principal  prior  to  the  date  of  the  suit  at  the  rate 
provided  by  the  mortgage  [Usury  Laws  Repeal  Act,  s.  2],  unless  the 
rate  is  penal  in  which  case  the  Court  may  award  such  interest  as  it 
deems  proper  [Contract  Act,  s.  74]  ;  and 

(2)  interest  on  the  principal  from  the  date  of  the  suit  up  to  the  date  fixed 
by  the  Court  for  payment  of  the  mortgage-debt y  also  at  the  rate 
provided  by  the  mortgage  ^Transfer  of  Property  Act,  ss.  86,  88] ,  un- 
less the  rate  is  penal  in  which  case  the  Court  may  award  interest  at 
such  rate  as  it  deems  proper  (a). 

Further,  the  Court  may  in  its  discretion  allow  in  such  a  decree — 

(3)  interest  on  the  aggregate  amount  of  principal.  Interest  and  costs,  from 
the  date  fixed  for  payment  of  the  mortgage-debt  up  to  the  date  of 
realisation  or  actual  payment y  at  the  Court  rate  of  six  per  cent  (aa). 

That  the  Court  has  the  power  to  allow  interest  from  the  date  fixed  for  pay- 
ment of  the  mortgage-debt  up  to  the  date  of  actual  payment,  was  laid  down  by 
their  Lordships  of  the  Privy  Council  in  Maharaja  of  Bhartpur  v.  Kanno  Dei  (6), 
and  reiterated  in  the  subsequent  case  of  Sundar  Koer  v.  Rai  Sham  Krishen  (c). 
As  to  the  rate  at  which  such  interest  may  be  allowed,  it  was  contended  in  the  latter 
case,  on  behalf  of  the  mortgagee,  that  the  Court  was  bound  to  award  the  same  at 
the  mortgage  rate,  and  not  at  the  Court  rate  as  was  done  by  the  lower  Court  [which 
in  that  case  was  the  Calcutta  High  Court]  ;  but  this  contention  was  overruled, 
their  Lordships  observing  "  that  the  scheme  arid  intention  of  -  the  Transfer  of 
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(y)    Utnes  Chunder's  case  smtra. 

Iz)    Bani  Lalun  v.  Behari,  B.  L.  B.  App.  30. 

(a)    Bamestoar  v.  Mehdi  Hosaein,  26  Gal.  59. 25 

I.  A.  179,  as  explained  in  Sujidar  Koer  v. 

Bai Sham  Kr&hen,  34  Gal.  150,  34 1.  A.  9; 

Surya  v.  Jogendra,  20  Gal.  360;  Chaturlh 

hai  ▼.  Harohamjiy  20  Bom.  744  ;  Suhbar- 


aya  ▼.  Ponnueami,  21  Mad.  364. 
{aa)  Sundar  Koer  v.  Bai  Sham  Krishen,  34 
Gal.  150, 34 1.  A.  9 :  Acltalabala  v.  Suren- 
dra  Nath,  24  Gal.  766,  7*73 ;  Subbaraya 
V.  Ponnuea/mU  21  Mad.  364. 

(b)  23  All.  181.  28  I.  A.  35. 

(c)  34  Cal.  150,  34"  I.  A.  9. 
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SS-  Property   Act   was  that   a  general   account  should  be  taken  once  for  all,  that  an 

M9-dl0  aggregate  amount  be  stated  in  the  decree  for  principal,  interest  and  costs  due  on 
a  fixed  day,  and  that  after  the  expiration  of  that  day,  if  the  property  should  not  be 
redeemed,  the  matter  should  pass  from  the  domain  of  contract  to  that  of  judg- 
ment, and  the  rights  of  the  mortgagee  should  thenceforth  depend,  not  on  the 
contents  of  his  bond,  but  on  the  directions  in  the  decree." 

Bnle  of  Damdupat* — This  is  a  rule  of  Hindu  Law,  according  to  which  inter- 
est exceeding  the  amount  of  the  principal  sum  cannot  be  recovered  at  any  one 
time.  This  rule  is  in  force  in  the  Bombay  Presidency  (d)  and  in  the  presidency 
town  of  Calcutta  (e),  but  it  is  not  recognized  outside  that  town  {fj  or  in  the 
Madras  Presidency  (g).  The  meaning  of  the  rule  is  that  if  a  Hindu  lends  Rs.  500  to 
another  Hindu,  and  the  loan  is  not  repaid  till  the  interest  amounts  to  Rs.  600,  the 
lender  cannot  sue  the  borrower  for  more  than  Rs.  500  for  principal  and  Rs.  500  for 
interest.  But  the  Court  may  under  this  section  award  further  interest  to  the 
lender  from  the  date  of  the  suit,  though  the  aggregate  interest  may  thereby 
exceed  Rs.  500.  The  reason  is  that  the  rule  of  damdupat  ceases  to  operate  from 
the  date  of  the  suit  (h).    The  rule  of  damdupat  does  not  apply-  - 

1 .  where  interest  is  claimed  under  a  mortgage  governed  by  the  Transfer  of 
Property  Act  (see  ss.  86  and  88)  (i)  ;  or 

2.  where  the  mortgagee  has  been  placed  in  possession,  and  receives  the 
rents  and  profits  as  against  the  interest  due    (/). 

210«     In  all   decrees   for  the  payment  of  money,   the 
Decree  may  direct     C^^^   J^^y     for    any    Sufficient    reason, 
payment   by     instai-     order  that  the  amount  shall  be  paid   by 
^^^^^'  instalments,  with  or  without  interest. 

And,  after  the   passing  of  any   such   decree,   the  Court 

,,     .  may,  on  the  application  of  the  judgment- 

Order,  after  decree,     " /'  J     .ri^^i  X    £  X 1-    J 

for  payment  by  instai-     debtor,  and  With  the  couscut  oi  tJie  decree- 

'"^"*^-  holder,  order  that  the  amount  decreed  be 

paid  by  instalments  on  such  terras  as  to  the  payment  of  inter- 
est, the  attachment  of  the  property  of  the  defendant,  or  the 
taWng  of  security  from  him,  or  otherwise,  as  it  thinks  fit : 

Save  as  provided  in  this  section  and  section  206,  no 
decree  shall  be  altered  at  the  request  of  parties. 

Money-decrees.— This  section,  like  the  preceding,  applies  to  money-decrees 
only  and  not  to  mortgage -decrees  (k). 

First  paragraph— Where  the  parties  have  themselves  agreed  that  pay- 
ment shall  be  postponed  or  shall  be  made  by  instalment,  no  order  can  be  made 
under  this  pai-agraph  inconsistent  with  such  agreement  (t). 

Interest*— ^^  ben  a  decree  is  made  payable  by  instalments  under  this  para- 
graph, the  rate  of  interest  is  in  the  diseretion  of  the  Court  (m). 

Second  paragraph.-  -After  decree,  no  order  can  be  made  for  payment  by 
instalments  except  with  the  consent  of  the  decree- holder. 

Third  paragraph.— This  paragraph  is  inaccurate,  for  a  decree  may  be 
altered  with  the  consent  of  parties  under  s.  257A.  A  decree  may  also  be  altered 
with  consent  of  parties  in  revision  or  appeal 

i.n    Aii  finhfh  V   shaltiL  21  Bom.  85.  '    (i)    Madhwa  v.  Venkata,  26  Mad.  662. 
?    NiV^f[7»I;icTTi?.^.e."c;..-nder.l4        }/.    Su,,^rabai  v.  JavavantTAliomJli. 

Cal    781  <'^')    Shunkarapa  V.  Danapa,  5  Bom.  CM, 

/)    Htt  Niirain  V.  Itamdeni.  12  C.  L.    U.  590         (0    Baghoj.hipchaml^^Bom.^e. 
Amuiu  V.  Iiagubai.6  M    U    C.  400  (m)  OaruallMY.  Nurbtbi,  3  Bom.  202. 


Oil    DhoiuUhet  Y.'RavJi  22BoxiuB6. 
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Limitlktioil- — Application  by  judgment-debtors  under  this  section  for  pay- 
ment of  the  amount  of  a  decree  by  instalments  must  be  made  within  6  months 
from  the  date  of  the  decree  [Limitation  Act,  1877,  art.  175]. 

Execution  of  decree  pajrable  by  instalmentB.— In  the  case  of  an  ordi- 
nary instalment  decree,  that  is,  a  decree  payable  by  instalments  on  certain  speci- 
fied dates,  the  period  of  limitation  as  regards  each  instalment  (which  is  3  years) 
runs  from  the  date  on  which  that  instalment  became  due  (n).  In  the  case  of  a  de- 
cree payable  by  instalment's  with  a  proviso^  that  if  default  be  made  in  paymejit  of 
any  one  of  the  instalments,  the  whole  of  the  decretal  amount  shall  become  due 
and  recoverable  in  execution,  limitation  runs  from  the  date  of  the  first  default  (o). 
But  if  the  judgment-debtor  pays  the  over-due  instalment,  and  the  decree-holder 
accepts  it  without  protest,  limitation  will  run  from  the  date  of  the  next  default. 
Strictly  speaking,  the  first  default  being  waived,  it  ceases  to  be  a  "  default "  in 
law,  and  the  next  default  then  becomes  the  first  default  (p), 

211. 
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In  suits  for  land, 
Court  may  decree  pay- 
ment of  mesne-proflts 
with  interest. 


W  hen  the  suit  is  for  the  recovery  of  possession 
of  immoveable  property  yielding  rent  or 
other  profit,  the  Court  may  provide  in 
the  decree  for  the  payment  of  rent  or 
mesne-profits  in  respect  of  such  property 
from  the  institution  of  the  suit  until  the  delivery  of  posses- 
sion to  the  party  in  whose  favour  the  decree  is  made  or  until 
the  expiration  of  three  years  from  the  date  of  the  decree 
(whichever  event  first  occurs),  with  interest  thereupon  at 
such  rate  as  the  Court  thinks  fit. 

Explanation. — "  Mesne-profits"  of  property  mean  those 
profits  which  the  person  in  wrongful  prossession  of  such  pro- 
perty actually  received,  or  might,  with  ordinary  diligence, 
have  received,  therefrom,  together  with  interest  on  such 
profits. 

Application  of  the  section- — ^This  section  applies  not  only  when  the  plain- 
tiff sues  for  possession  of  the  whole  of  an  immoveable  property,  but  of  a  portion 
of  the  property.  But  the  portion  must  be  a  specified  portion  to  the  profits  where- 
of the  plaintiff  is  exclusively  entitled.  Hence  the  provisions  of  this  section  will 
not  apply,  for  instance,  to  a  suit  for  partition  by  a  member  of  a  joint  Hindu  family, 
for  until  partition  no  member  is  entitled  to  a  specific  share  of  the  property  (q). 
This  does  not  mean  that  a  member  of  a  joint  Hindu  family  is  not  entitled  in 
a  suit  for  partition  to  claim  his  share  of  the  rents  and  profits  of  the  joint  pro- 
perty from  which  he  may  have  been  wrongfully  excluded.  He  is  entitled  to  such 
share  (r),  but  the  Court  in  deciding  upon  his  claim  is  to  be  guided,  not  by  the  pro- 
visions of  this  section,  but  by  the  rules  of  Hindu  law  relating  to  partition. 

Inquiry  into  mesne-profits  — As  under  s.  212,  so  under  this  section,  the 
Court  may  determine  the  amount  of  mesne-profits  by  the  decree  itself,  or  may  pass  a 


g 


;ti)    Limitatioii  Act,  art.  179,  ol.  6. 
[0)    Sitab  Chand  v.  Hyder,  M  Cal.  281. 
0    Kashiram  v.   Pandu,   27  Bom.  I ;  Mon 
Mohun  ▼.  Durga,  15  Cal.  Wl;Buddhu 
Lai  y.  Rekkhab,  11  All.  482 ;  Karaka- 


vaUua  ▼.  Karanam,  3  Mad.  256. 
(9)    Pirthi  Pal  y.  Jowahir,  14  Cal.  493,  509, 14 

I. A.  37  ;  Shankar  y.  Hardeo,  16  Cal.  397. 

405. 161.  A.  71. 
(r)    Bhivrav  y.  Sitaram,  19  Bom.  532. 
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decree  for  delivery  of  possession  of  the  property  to  the  defendant,  and  reserve  the 
inquiry  into  the  amount  of  mesne-profits.  There  is  no  period  of  limitation  within 
which  the  plaintiff  should  apply  to  the  Court  for  holding  such  an  in<|uiry  (s).  Such 
an  inquiry  is  a  proceeding  in  continuation  of  the  suit  (t),  and  until  the  inquiry  is 
closed,  and  the  amount  of  mesne-profits  is  determined,  there  is  no  decree  for 
mesne-profits  which  can  be  appealed  from  («). 

Determination  of  amount  of  mesne-profits.— The  claim  for  mesne- 
profits  is  virtually  a  claim  for  damages.  Hence  there  is  no  rigid  rule  for  determin- 
ing the  amount  of  mesne-profits,  and  the  amount  must  be  assessed  in  every  case 
by  a  proper  exercise  of  judicial  discretion  (v).  *•  Mesne-profits  are  in  the  nature  of 
damages  which  the  Court  may  mould  according  to  the  justice  of  the  case."  Hence 
in  calculating  mesne-profits,  payments  of  revenue  and  cesses  by  the  defendant 
should  be  deducted  (w).  But  the  costs  of  collecting  the  rents  or  profits  should  not 
be  allowed  to  the  defendant,  unless  he  entered  on  the  property  in  the  exercise  of 
a  bond  fide  claim  of  right  {x). 

"Person  in  wrongful  possession."— Where  a  defendant  is  in  wrongful 
possession  for  a  year,  and  is  subsequently  dispossessed  by  another  person,  the  de- 
fendant could  not  be  charged  with  mesne-profits  for  more  than  a  year,  though  the 
other  person  may  not  have  done  anything  to  recoyer  the  rents  or  profits  (y).  The 
reason  is  that  if  a  defendant  h»&  been  excluded  from  possession,  he  cannot  be  said 
to  have  even  impliedly  received  the  profits,  nor  could  he  with  ordinary  or  extra- 
ordinary diligence  have  received  them.  But  where  a  defendant  who  has  been  in 
wrongful  possession  abandons  the  land  without  giving  notice  to  the  plaintiff,  he 
will  be  held  liable  for  mesne-profits  («). 

"Three  years  from  the  date  of  the  decree."—*'  Decree  "  means  final 

decree.  Thus  if  an  appeal  is  preferred  from  a  decree  for  mesne-profits,  and  the 
decree  is  confirmed  in  appeal,  the  period  of  three  years  is  to  be  computed  from  the 
date  of  the  appellate  decree  (a).  Similarly,  if  a  decree  for  mesne-profits  is  taken 
to  the  Privy  Council  in  appeal  and  is  confirmed,  the  period  of  three  years  is  to  be 
counted  from  the  date  of  the  King's  order  in  Council  (6). 

When  a  decree  awards  possession  with  mesne-profits  to  be  ascertained  in 
execution,  but  specifies  no  time  down  to  which  mesne-profits  are  to  be  computed, 
the  decree  cannot  be  construed  as  giving  mesne-profits  for  a  period  longer  than 
three  years  from  the  date  of  the  decree  (c). 

Interest. — ^This  section  contemplates  two  kinds  of  interest,  namely,  (1) 
interest  on  rent  or  profits  (see  the  Explanation  to  the  section),  and  (2)  interest  on 
mesne-profits  (see  the  principal  part  of  the  section). 

It  is  important  to  note  this  distinction,  for  much  confusion  has  been  caused 
by  overlooking  this  distinction.  The  first  kind  of  interest  forms  part  of  mesne- 
profits  :  the  second  kind  of  interest  is  the  interest  on  mesne-profits.  We  shall 
consider  these  two  classes  of  interest  in  turn.     [  See  notes,  p.  200  below.] 

First,  as  to  interest  on  ^*rent  or  profits,'''' — It  will  be  seen  from  the  Explana- 
tion to  the  present  section   that  "  mesne-profits  "  consist  of  two  items,  namely, 


(«) 


Puran  v.  Boy  Badha,  19  CiU.  U2;Pryag 

Singh  v.  Raju  Singh,  25  Cal.  203;  Waliya 

Bibi  V.  Nanar,  26  AU.  623. 
Badha  Prasad  v.  Lai  Sahab.  13  All.  55, 17 

I.  A.  150 ;  Muhammad  v.  Zinat,  25   All. 

385. 
Dildar  ▼.  Mvjeedunnism,  4  CaJ.  629 ;  Oopal 

Chandra  v.  J>utt,  32  Cal.  175. 
Oriah  Chunder  v.  Shoahi,  27  Cal.  951,  27 

I.  A.  110 ;  Surja  v.  Beid,  29  Cal.  622. 
(w)    Dakhina  v.  Saroda,  21  Cal.  142,  20 1.  A. 


(t) 


(V) 


(X) 

(y) 

(^) 
(a) 
(b) 
(c) 


160 ;  Kaehar  v.  Oghadbhai,  17  Bom.  35. 
Dungar  v.  Jai  Bam,  24  All.  376. 
Abbas  v.  Fasiih^d-din,  24  Cal.  413. 
Kishnanand  v.  Bartah  Narain,  10  Cal. 

785, 11  I.A.  68. 
Badha  Nath  v.  Chandi  Charan.  30  Cal. 

660. 
Bhup  Indar  y.  Bijai,  23  All.  152,  27  I.A. 

209. 
Uttamram  ▼.  Kiahordns.    24  Bom.  149 

Narayan  v.  Sono,  24  Bom.  346. 


Digitized  by 


Google 


MBNSK-PBOPITS 


199 


(1,  rent  or  profits  of  the  property,  and  (2)  interest  on  such  rent  or  profits.  Hence 
if  a  decree  awards  *' mesne-profits,^  but  says  nothing  about  interest^  that  is, 
interest  on  the  rent  or  profits,  it  must  be  construed  as  including  not  only  the  rent 
or  profits,  but  the  interest  on  such  rent  or  profits.  It  has  been  so  held  by  their 
Lordships  of  the  Privy  Council  in  Grish  Chunder  v.  Shoshi  Shikhareswar  (d).  If 
the  rent  or  profits  were  payable  from  month  to  month,  the  interest  thereon  must 
be  calculated  month  by  month,  and  if  they  were  payable  from  year  to  year,  the 
intetest  must  be  calculated  year  by  year.  Calculating  in  this  manner,  the  interest 
on  the  rent  must  be  allowed  up  to  the  date  of  ascertainment  of  the  aggregate 
amount  of  mesne-proflts  (e) ;  but  in  no  case  should  it  be  allowed  for  a  period 
longer  than  three  years  from  the  date  of  the  decree  (/).  The  reason  is  that  the 
item  of  interest  we  are  now  considering  forms  an  integral  part  of  '*  mesne-profits," 
and  since  mesne-profits  cannot  be  allowed  for  a  period  longer  than  three  years 
from  the  date  of  the  decree,  the  interest  forming  part  thereof  cannot  also  be  allowed 
for  a  longer  period.  It  is  not,  however,  to  be  supposed  that  because  *' mesne- 
profits**  arc  defined  in  the  Explanation  as  meaning  *' profits  **^/«s  **  interest 
on  such  profits,**  therefore  the  Court  must  alu'ays  allow  interest  on  such  profits. 
Mesne-profits,  it  must  be  remembered,  are  in  the  nature  of  damages  which  the 
Court  may  award  according  to  the  justice  of  the  case.  And  since  the  interest 
now  under  consideration  forms  part  of  mesne-profits,  it  is  equally  in  the  discretion 
of  the  Court  whether  to  allow  such  interest  or  not  (g).  For  the  same 
reason  the  Court  may,  while  allowing  the  claim  for  interest,  direct  the 
interest  to  be  calculated,  not  month  by  month  or  year  by  year  as  stated  above, 
but  in  a  manner  less  advantageous  to  the  plaintiff,  for  the  above  mode  of  calcula- 
tion applies  only  in  those  cases  where  the  decree  is  silent  as.to  the  mode  in  which 
the  interest  is  to  be  counted. 

It  may  here  be  stated  that  the  words  **  together  with  interest  on  such 
profits,**  which  occur  in  the  Explanation  to  the  present  section,  did  not  occur  in 
the  Explanation  to  the  corresponding  section  in  the  Code  of  1877.  Hence  it  was  held 
that  where  a  decree  awarded  mesne-profits,  but  was  silent  as  to  interest,  no 
interest  could  be  allowed.     Those  decisions,  however,  are  no  longer  law. 

Next  as  regards  interest  on  "  mesne-profits.'' — Having  dealt  with  interest 
on  rent  or  profits^  we  turn  to  interest  on  **  mesne-profits**  contemplated  by  the 
principal  part  of  the  section.  After  the  amount  of  mesne-profits  is  ascertained, 
the  plaintiff  may  apply  to  the  Court  for  a  money-decree  for  the  amount  of  mesne- 
profits,  and  for  interest  on  that  amount.  The  interest  on  **  mesne-profits  **  also 
is  entirely  in  the  discretion  of  the  Court,  for  the  words  of  the  section  are— 
**  with  interest  thereon  at  such  rate  as  the  Court  thinks  fit.**  If  the  decree  is 
silent  as  to  such  interest,  it  must  be  deemed  to  have  been  refused  within  the 
meaning  of  Explanation  III  to  s.  13,  and  it  cannot  be  given  in  execution,  for  it 
does  not,  like  the  first  kind  of  interest,  form  part  of  the  mesne-profits.  The  contrary-, 
however,  has  been  laid  down  by  the  High  Court  of  Calcutta  in  Grish  Chunder  v. 
Shoshi  Shikhareswar  (h).  Grish  Chundcr's  case^  it  will  be  remembered,  is  the 
case  in  which  it  was  held  by  their  Lordships  of  the  Privy  Council  that  where  a 
decree  awards  '*  mesne-profits,**  but  is  silent  as  regards  interest  on  the  rent  or 
profits,  it  must  be  construed  as  including  not  only  the  rent  or  profits,  but  also  the 
interest  on  such  rent  or  profits  (i).  There  was  no  question  before  their  Lordships 
in  that  case  as  to  the  interest  on  mesne-profits.    And  yet  it  was  held  by  the 


S.  211 


(d)    27  Cal.  961.  967,  27  I.  A.  110. 

{e\    Narpat   v.  Har  Oayav,  25  All.  275;  Bo. 

dtuiraman  y.  Sumomoui,  30  Cal.  506. 
(/)    Grish  Chunder  v.  Shoshi  Shikhareswar, 


27  Cal.  951.  969,  27  I.  A. 
ig)    lb. 

(h)    33  Cal.  329.  334,  335. 
(t)    27  Cal.  951,  27  I.  A.  110. 


110. 
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211%13  ^*^^"*'a  Court,  when  the  case  came  up  before  it  in  execution  of  the  King^s 
order  in  Council,  that  the  plaintiff  was  entitled  to  interest  on  mesne-profits  from 
the  date  on  which  the  same  were  ascertained  up  to  the  date  of  payment,  though 
the  decree  was  silent  as  to  interest  on  mesne-profits.  The  soundness  of  this 
decision  is  open  to  question. 

Summarizing  the  at>ove,  we  may  say  that  in  a  suit  for  possession  of  im- 
moveable property  and  for  mesne-profits,  the  Court  may  by  its  decree  award  to 
the  plaintiff — 

(1)  possession  of  the  property  ; 

(2)  rent  or  profits  of  the  property    I  mesne-profitg. 

(3)  interest  on  such  rent  or  profits  ' 

(4)  interest  on  items  nos.  (2)  and  (3),  that  is,  on  **  mesne-profits/' 

If  a  decree  is  silent  as  to  item  no.  (2),  it  cannot  be  allowed  in  execution  (/). 

If  the  decree  awards  "  mesne-proflts,*"  but  is  silent  as  to  interest  on  the  rent 
or  profits,  such  interest  shall  be  allowed  in  execution ;  for  to  say  that  a  decree 
awards  **  mesne-profits  ^  means  that  it  awards  not  only  item  no.  (2),  but  also  item 
no.  (3;. 

If  a  decree  awards  "  mesne-proflts,**  but  46  silent  as  to  item  no.  (4),  it  has 
been  held  by  the  Calcutta  High  Court  that  that  item  must  yet  be  allowed.  But 
this  does  not  appear  to  be  good  law,  for  item  no.  (4)  does  not,  like  item  no.  (3), 
form  part  of  ••  mesne-proflts.** 

212*     When  the  suit  is  for  the  recovery  of  possession 
Court  may  determine     of  immoveable  property,  and  for  mesne- 

Ts^'pHor ^o"''suit*'''o;  profits  which  have  accrued  on  the  pro- 
may  reserve  inquiry,  perty  during  a  period  prior  to  the  in- 
stitution of  the  suit,  and  the  amount  of  such  profits  is  dis- 
puted, the  Court  may  either  determine  the  amount  by  tHe 
decree  itself,  or  may  pass  a  decree  for  the  property,  and 
direct  an  inquiry  into  the  amount  of  mesne-profits,  and  dis- 
I  ose  of  the  same  on  further  orders. 

See  notes  to  s.  211. 

Mesne-profits  accrued  due  dnring  a  period  prior  to  the  suit.— So 
far  as  regards  mesne-profits  accrued  due  ^Wor  to  the  institution  of  the  suit,  the 
defendant  is  liable  for  the  mesne-profits  during  the  three  years  before  the  date  of 
the  suit,  and  not  before.  A  claim  for  mesne-profits  ^during  a  period  preceding  the 
three  years  next  before  the  date  of  the  suit  is  barred  by  the  Limitation  Act,  1877, 
art.  109  (/?). 

213.     When  the  suit  is  for  an  account,  of  any  property 
and  for  its  due  administration  under  the 

Administration-suit.        ^^^^^    ^j    ^j^^    ^^^^^    ^^^    f^^^^       y^^^^ 

making  the  decree,  shall  order  such  accounts  and  inquiries  to 
be  taken  and  made,  and  give  such  other  directions,  as  it 
thinks  fit. 


(;)    Kalka  SUinh  v.  Paras  Bam  22  Cal.  434,    I  785.11  I.  A.  9S;  Abbas  v.  Fassih-iid-din 

22  I.  A.  68.  24  Cal.  413. 

(k)    Kishnannud  v.    Pratab   Narain,  10  Cal.    I 
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In  the  adminiHtration  by  the  Court  of  the  property  any  ^'  ^^^ 
person  who  dies  after  this  Code  comes  into  force,  if  such  pro- 
perty proves  to  be  insufficient  for  the  payment  in  full  of  his 
debts  and  liabilities,  the  same  rules  shall  be  observed  as  to 
the  respective  rights  of  secured  and  unsecured  creditors,  and 
as  to  debts  and  liabilities  proveable,  and  as  to  the  valuation  of 
annuities  and  future  and  continjrent  liabilities  respectively, 
as  may  be  in  force  for  the  time  being  with  respect  to  the 
estates  of  persons  adjudged  insolvent ; 

and  all  persons,  who,  in  any  such  case  would  be  entitled 
to  be  paid  out  of  such  property,  may  come  in  under  the 
decree  for  its  administration,  and  make  such  claims  against 
the  same  as  they  may  respectively  be  entitled  to  by  virtue 
of  this  Code. 

Adnunistratioil-SIlit. — Where  a  person  dies  leaving  a  will,  it  is  his  exe- 
cutor that  administers  his  estate,  and  where  he  dies  intestate,  it  is  his  adminis- 
trator that  administers  his  estate.  The  administration  of  the  estate  of  a  deceased 
person  consists,  Brst,  in  paying  his  funeral  expenses,  next  his  debts,  then  the  lega- 
cies under  his  will  (if  any).  The  residue  of  his  estate  is  then  to  be  divided  amongst 
the  residuary  legatees  under  his  will  (/),  or  amongst  his  heirs  if  he  left  no  will. 
In  an  administration-suit,  it  is  the  Court  that  takes  upon  itself  to  a  certain  extent 
the  functions  of  an  executor  or  administrator,  and  administers  the  estate  of  the 
deceased. 

The  following  persons  may  maintain  an  administration-suit  :— 

(1)  A  creditor  of  the  deceased,  when  his  claim  is  not  paid  ofP  by  the  legal 
representatives  of  the  deceased.  But  though  a  creditor  may  bring  an  admini- 
stration-suit, he  must  bring  the  suit  on  behalf  of  himself  and  the  other 
creditors  (m). 

(2)  A  legatee  whether  specific  or  pecuniary,  when  the  legacy  is  not  paid  to 
him  by  the  legal  representatives  of  the  deceased. 

(3)  Next-of-kin  of  the  deceased,  for  their  share  in  the  estate  of  the  de- 
ceased. 

(4)  An  executor  or  administrator,  when  there  are  disputes  amongst  the 
legatees  or  next-of-kin  as  to  the  amount  of  the  property  left  by  the  deceased  and 
the  amount  to  which  the  legatees  or  next-of-kin  are  entitled  [Walker  and  Elgood 
on  Administration  Actions,  pp.  24-31]. 

Forms  of  plaint  in  an  administration-snit. — See  Sch.  iv.  No.  105,  for 

form  of  plaint  by  creditor.  No.  106  for  form  of  plaint  by  specific  legatee,  and  No. 
107  for  form  of  plaint  by  pecuniary  legatee. 

1st  para,  of  the  section. — This  section  provides  that  in  an  administration 
suit,  the  Court  shall  make  a  preliminary  order  before  making  the  final  decree, 
directing  accounts  to  be  taken  and  certain  inquiries  to  be  made.     For  the  form  of 
Preliminary  Order  see  Sch.  IV,  No.  130  below  (n). 

(D    Indian  Succ€i«ion  Act,  1865,  88.  279-285 ;   I   (m)    Worraker  v.  Pryer,  2  C.  D.  109. 

Probate  and  Administration  Act,    1881,       (n)    Ajoy  Knmari  v.  Mamndra,  32  Cal.  561. 
88.  101-105.  I 
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S*  213  2nd  para*  of  the  section- — This  para,  provides  that  when  it  appears  in  an 

administration-suit  that  the  estate  of  the  deceased  is  insolvent,  the  rules  laid  down 
in  the  Insolvent  Debtors'  Act,  11  &  12  Vict.  ch.  21,  shall  apply  only  as  to  (1)  the 
respective  rights  of  secured  and  unsecured  creditors,  (2)  debts  and  liabilities 
proveable,  and  (3)  the  valuation  of  annuities  and  future  and  contingent  liabilities. 
Note  that  this  paragraph  does  not  apply  all  the  rules  and  principles  of  bankruptcy 
to  insolvent  estates,  but  only  the  rules  in  respect  of  the  three  heads  enumerated 
above  (o). 

Bights  of  secured  and  unsecured  creditors— A  secured  creditor  means 
a  person  holding  a  mortgage,  charge  or  lien  on  the  property  of  the  debtor,  or  any 
part  thereof,  as  a  security  for  the  debt  due  to  him  from  the  debtor  (see  the  English 
Bankruptcy  Act,  1883,  s.  168).  A  secured  creditor  has  the  following  four  courses 
open  to  him : — 

(1)  He  may  rely  on  his  security  and  not  prove.  In  this  case  he  will  not 
receive  any  dividend,  but  will  be  entitled  only  to  the  sale-proceeds  of  the 
security.  If  the  sale-proceeds  exceed  the  amount  of  his  claim,  he  must 
pay  the  balance  to  the  Official  Assignee. 

(2)  He  may  realize  his  security  and  then  prove  for  the  balance,  that  is  to 
say,  he  may  sell  his  security,  and  if  the  sale-proceeds  are  not  sufficient 
to  pay  his  claim  in  full,  he  may  prove  for  the  balance  and  receive  a 
dividend. 

(3)  He  may  surrender  his  security  to  the  Official  Assignee,  and  prove  for 
the  whole  debt  exactly  as  if  he  held  no  security. 

(4)  He  may  retain  the  security  with  him  and  may  state  in  his  proof  (among 
other  particulars)  the  value  at  which  he  assesses  his  security,  and  may 
prove  for  the  balance  of  his  claim  after  deducting  such  assessed  value, 
and  may  receive  dividend  on  the  balance.  (See  Williams'  Bankruptcy 
Practice,  8th  Ed.  p.  394.) 

''Debts  and  liabilities  proveable**— See  s.  40  of  the  Indian  Insolvent 
Debtors'  Act,  II  and  12  Vict.,  ch.  21.  The  following  debts  and  liabilities  arc 
proveable  under  the  English  Bankruptcy  Acts  of  1869  and  1883  to  1890,  and  there- 
fore also  under  the  Indian  Insolvent  Debtors'  Act,  s.  40  :  — 

(1)  The  future  and  contingent  liability  of  the  assignee  of  a  lease  on  a 
covenant  to  indemnify  the  lessee. 

(2)  A  successful  defendant's  costs  are  proveable  in  the  bankruptcy  of  the 
plaintiff,  and  this  even  though  the  costs  have  not  been  taxed  prior  to  the  date 
of  the  vesting  order.  But  a  successful  plaintiff's  costs  can  only  be  proved  in 
the  bankruptcy  of  the  defendant  in  cases  where  the  debt  or  claim  in  respect  of 
which  the  costs  are  recoverable  is  itself  proveable,  because  a  plaintiff's  right  to 
costs  is  a  mere  addition  or  appurtenance  to  the  claim  or  cause  of  action,  and  must 
follow  the  same  rule  as  that  to  which  they  are  attached  ; 

(3)  An  annuity  for  life  is  capable  of  estimation,  and  therefore  proveable, 
even  though  it  be  contingent  on  the  performance  or  non-performance  of  some  act 
by  the  payee  himself ; 

(4)  A  covenant  by  a  bankrupt  to  pay  a  sum  of  money  at  the  reqnest  of  A 
and  after  his  death  at  the  request  of  the  covenantee,  with  interest  in  the  mean- 
while, creates  a  present  proveable  debt  to  the  covenantee  if  A  concurs ; 

(5)  A  debt  arising  by  fraud  or  breach  of  trust,  although  it  would  afford 
a  good  ground  for  an  action  in  tort  for  unliquidated  damages  ; 


(o)    Re  DEpinetiiU  20  C.  D.  217. 
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(6)  Debts  contracted  by  an  infant  cannot,  on  his  becoming  bankrupt  after 
attaining  his  majority,  be  proved,  except  debts  for  necessaries  and  liquidated 
damages  for  tort ;  but  a  debt  contracted  by  an  infant  who  fraudulently  represents 
himself  to  be  of  age  would  seem  to  be  proveable.  (See  William's  Bankruptcy 
Practice,  8th  Ed.,  pp.  123-132). 

3rd  panu  of  the  section. — Thus  in  an  administration-suit  brought  by  a 
creditor,  any  one  of  the  creditors  of  the  deceased  is  entitled  after  the  preliminary 
order  to  come  in  and  prove  his  claim  before  a  final  decree  is  made  in  the  suit. 
For  the  form  of  Pinal  decree  in  an  administration-suit,  see  Sch.  IV,  No.  131,  below. 

214.     When  the  suit  is  to  enforce  a  right  of   pre-emp- 

Suit  to  enforce  right  ^On  in  respect  of  a  particular  sale  of  pro- 
of pre-emption,  perty,  and  the  Court  finds  for  the  plain- 
tiff, if  the  amount  of  purchase-money  has  not  been  paid  into 
Court,  the  decree  shall  specify  a  day  on  or  before  which  it 
shall  be  so  paid,  and  shall  declare  that,  on  payment  of  such 
purchase- money,  together  with  the  costs  (if  any)  decreed 
against  him,  the  plaintiff  shall  obtain  possession  of  the 
prc^perty,  but  that,  if  such  money  and  costs  are  n  )t  so  i)aid, 
the  suit  shiU  stand  dismissed  with  costs. 

Pre-emption.— The  right  of  pre-emption  can  only  be  exercised  in  respect 
of  immoveable  property.  A  and  B  are  co-sharers  of  a  house.  If  B  agrees  to  sell 
his  share  to  X  for  Rs.  500,  A  is  entitled  to  pre-empt  B^s  share  on  payment  to  B 
of  Rs.  500,  that  is  to  say,  he  as  co-sharer  is  entitled  to  require  B  to  convey  his 
share  to  him  in  preference  to  X.  The  same  rule  applies  if  A  and  B  are  owners  of 
adjoining  houses.  If  B  refuses  to  sell  his  share  to  A^  A  may  institute  a  suit  for 
pre-emption  against  B  and  X.  It  has  been  held  by  the  High  Court  of  Allahabad, 
that  if  the  sale  by  B  to  X  has  been  completed  before  the  date  of  the  suit,  B, 
having  no  longer  any  interest  in  the  property,  is  not  a  necessary  party  to  the 
suit  {P).  If  a  decree  is  made  for  A,  and  if  he  has  not  paid  the  amount  of  purchase- 
money  into  Court,  "the  decree  shall  specify  a  day  on  or  before  which  it  shall  be 
so  paid.**  If  the  amount  is  paid  within  the  time  fixed  by  the  Court,  A  will  be 
entitled  to  enter  into  possession  of  B's  share.  But  if  he  fails  to  pay  the  amount 
within  that  time,  he  will  lose  the  benefit  of  the  decree  (jq).  But  it  is  competent 
to  the  appellate  Court  to  extend  the  time  for  making  the  payment  (r). 

It  is  important  to  note  that  the  right  of  pre-emption  is  a  personal  right. 
This  gives  rise  to  the  following  consequences : — 

1.  If  the  pre-emptor,  that  is,  the  person  entitled  to  pre-emption,  transfers 
the  right  to  a  third  party,  the  right  is  lost  and  the  transferee  cannot 
maintain  a  suit  for  pre-emption  (s). 

2.  If  the  pre-emptor  dies  during  the  pendency  of  a  suit  for  pre-emption, 
the  right  being  a  personal  one  is  extinguished,  and  the  suit  will  abate 
(t).     See  s.  361  below. 

3.  If  the  pre-emptor  transfers  the  right  of  pre-emption  during  the  pen- 
dency of  a  suit  for  pre-emption,  the  right  of  pre-emption  is  lost,  and  the  suit  will 


S8. 

213-214 


(p)    .Bam  Sarup  V.  Sital,  26  All.  S49. 

(9)    Jai  Kiahn  y.  Bhola  Nath,  14  All.  529; 

Jaggar  Nath  ▼.  Jokhu,  18  All  223. 
(r)   Par$hadi  v.  Ram  Diah  2  All    744 ;  Kodai 


Singh  v.  Jaiari  Singh,  13  All.  376. 
(«)    Bajjo  V.  Lalman,  5  All.  180, 183. 
(t)    Muhammad  v.   Niamat-un-Nissa,  20  All. 

88. 
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SB. 
214-815 


be  dismissed.  And  even  if  he  obtains  a  decree  and  transfers  the  decree ^  the  right 
of  pre-emption  will  be  lost,  and  the  Court  will  not  allow  execution  of  the  decree. 
But  if  he  obtains  a  decree,  and  transfers  not  the  decree  but  the  property  which  is 
the  subject  of  pre-emption,  the  right  of  pre-emption  is  not  lost,  and  he  may  execute 
the  decree,  though  execution  will  not  be  allowed  to  the  transferee  (f#). 

Bival  pre-emptors — As  to  the  form  of  decree  when  there  are  rival  prc- 
emptors,  see  the  undermentioned  cases  (v) 

Pre-emption  under  Mahomedan  law. — ^The  Mahomedan  law  is  the  only 
system  prevalent  in  British  India  which  provides  substantive  rules  relating  to  the 
right  of  pre-emption  in  a  systematic  form  (w).  The  Mahomedan  law  of  pre- 
emption is  applied  by  the  Courts  of  British  India  to  Mahomedans  except  in  the 
Madras  Presidency,  the  Punjab  and  Oudh.  In  the  Madras  Presidency,  the  right 
of  pre-emption  is  not  recognized  by  the  Courts  even  as  between  Mahomedans,  on 
the  ground  that  it  places  a  restriction  upon  liberty  of  transfer  of  property,  and  is 
therefore  opposed  to  equity  and  good  conscience  (at).  Pre-emption  in  the  Punjab 
is  regulated  by  the  Punjab  Laws  Act,  1872,  and  in  Oudh  by  the  Oudh  Laws  Act. 
1<76.  See  Wilson*s  Digest  of  Anglo-Muhammadan  Law,  2nd  Ed.,  pp.  394-421  ; 
Mulla's  Principles  of  Mahomedan  Law,  pp.  132-143. 

Pre-emption  by  castom' — The  Sunni  Mahomedan  law  of  pre-emption 
applies  by  custom  to  Hindus  in  Bahar  {yl)  and  Gujarat  (%). 

Pre-emption  by  contract. — A  right  of  pre-emption  is  occasionally  given  in 
mortgage  deeds  to  the  mortgagee,  so  that  in  case  of  a  sale  of  the  equity  of  redemp- 
tion by  the  mortgagor,  the  mortgagee  shall  have  the  refusal  of  the  property ;  and 
in  such  a  case  the  price  may  or  may  not  be  flxed  beforehand  (a). 

215«     When  the  suit  is  for  the  dissolution  of  a  partner- 
Suit  for  dissolution     ship,  the  Court,  before  making  its  decree, 
of  partnership.  jj^ay  p^gg   au   Order  fixing  the   day   on 

which  the  partnership  shall  stand  dissolved,  and  directing 
such  accounts  to  be  taken  and  other  acts  to  be  done  as  it 
thinks  fit. 

Order  directing  accounts  to  be  taken— The  order  directing  accounts 
to  be  taken  should  always  contain  a  declaration  of  the  rights  of  the  parties,  and 
it  should  be  in  form  No.  132,  Sch.  IV,  below  (6).  After  the  accounts  are  taken,  a 
final  decree  is  passed  directing  that  the  partnership  assets  be  applied,  first,  in 
payment  of  the  partnership  debts,  next,  in  payment  of  the  costs  of  the  suit,  And 
lastly,  in  payment  to  each  partner  of  the  amount  found  due  to  him  on  taking  the 
accounts :  see  Sch.  IV,  form  No.  133.  Both  these  forms  should  be  carefully 
studied. 

Appeal. — An  order  in  a  suit  for  dissolution  of  partnership,  declaring  the 
rights  of  the  parties,  and  directing  partnership  accounts  to  be  taken,  is  a  decree 
within  the  meaning  of  s.  2  above.  Hence  it  is  appealable  as  a  decree  under  s. 
540  below.     But  the  appeal  must  be  filed  within  the  period  prescribed  by  the  law 


(It)    Bam  Sahai  y.  Gaya,  7  All.  107. 

{V)    Kashi  v.  Mukhta,  6  All.  370;  HuUuri  v. 

Sheo  Prasad,  6  AU.  455;  Aiaib  Nath  y. 

Mathura,  11  AU.  164. 
{to)    Zamir  v.  Daulat  Bam,  5  All.  110. 113. 
(ar)    Ibrahim  v.  Afuiit  Mir.  6  M.  H.  C.  26. 
y)   Faliir  v.  Emam  Buksh,  B.  L.  R.,  Sap. 


Vol.  35. 
(M)    GordhatuUu  y.  Franker,  6  B.  H.  C.  A.  C. 

a63. 

(a)  Orby  v.  Trigg,  9  Mod.  S. 

(b)  Thirukumareson  y.  Subbaraya,  ao  Mad 
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of  limitation  (c).     If  an  appeal  is  preferred  within  the  period  of  limitation,   the  Ss* 

appellate  Court  may  stay  inquiry  into  the  accounts  (d).     If  no  appeal  is  preferred       8l0-ai7 
within  the  period  of  limitation,  can  the  party  aggrieved  by  the  order  question  the 
correctness  of  the  order  in  an  appeal  against  the  final  decree  ?    It  has  been  held 
by  the  High  Court  of  Calcutta  that  he  can  do  so  under  the  provisions  of  s.  591 
below  (e). 

215A.     When  a  suit  is   for   an  account  of  pecuniary 
Suit  for  account  be-     transactions     between  a    principal    and 
tween   principal    and     agent,  and,  in  all   othcr   suits  not   here- 
*^*"*  inbifore  provided   for,    where   it   is   ne- 

cessar}',  in  order  to  ascertain  the  amount  of  money  due  to 
or  from  any  party,  that  an  account  should  be  taken,  the 
Court  shall,  before  making  its  decree,  pass  an  order  directing 
such  accounts  to  be  taken  as  it  thmks  fit. 

Shall  pass  an  order  directing  accounts— The  provisions  of  this  section 

must  be  strictly  followed.  If  the  fact  of  agency  is  established,  it  is  the  duty  of 
the  Court  to  direct  an  account  to  be  taken  of  the  dealings  between  the  parties, 
before  making  the  flnal  decree.  It  is  not  proper  to  make  a  final  decree  at  the 
hearing  (/). 

216«     IE   the    defendant    has   been   allowed   a   set-off 
Decree  when  set-off     against    the    claim  of  the   plaintiff,   the 
is  allowed.  dccrcc  shall  state  what  amount  is  due  to  the 

plaintiff,  and  what  amount  (if  any)  is  due  to  the  defendant, 
and  shall  be  for  the  recovery  of  any  sum  which  appears  to 
be  due  to  either  party. 

The  decree  of  the  Court  with  respect  to  any  sum  award- 
Effect  of  decree  as     ^^  *^  ^^^  defendant  shall  have   the   same 
to  sum  awarded  to  de-     effect,  and  be  subjcct  to   the   same   rules 
^"  *"**  in  respect  of  appeal   or  otherwise,    as   if 

such  sum  had  been  claimed  by  the  defendant  in  a  separate 
suit  against  the  plaintiff. 

The  provisions  of  this  section  shall  apply,  whether   the 
set-off  is  admissable  under  section  111  or  otherwise. 

217#     Certified   copies  of  the   judgment   and    decree 

Certified  copies  of     ^^^^^   ^    furnishcd   to   the    parties    on 

judgment  and  decree     application  to   the   Court,   and   at   their 

to  be  furnished.  ^^^^.^«^ 

expense. 

(c)  Limitation  Act,  1877,  arts.  151, 152, 156.        |  approved  in  Khadem  y.  Emdad,  29  Cal. 

(d)  BaXkitihenv.Khtignu.llC9X,172.  <  lU, 

{€)    BimvaNathv.Bani  Kanta,  25  Cal.  460.    i   (/)    Rajhunathy.  Ganpa^  27  All.  374. 
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2i1?220  CHAPTER   XVIII. 

Of  Costs. 
218«     When  disposing  of   any   application  under  this 
^   ,  ,      ...  Code,  the  Court  may  give  to  either  party 

Cost  of  applications.       ^v         '  n  ^  i-^  x-  r       j 

the  cost  of  such  apphcation,  or  may  re- 
serve the  consideration  of  such  costs  for  any  future  stage  of 
the  proceedings. 

Cost  of  applicatiODS'— This  section  deals  with  costs  of  applications  in  a 
suit  as  distinguished  from  the  costs  of  a  suit  itself. 

I.  As  regards  costs  of  applications,  the  section  provides  that  the  Court  may 
make  an  order  as  to  costs — 

(1)  at  the  time  of  disposing  of  the  application ;  or 

(2)  it  may  reserve  the  consideration  of  such  costs  for  any  future  stage  of  the 

proceedings,  in  which  case  the  form  of  the  order  as  to  costs  is  either — 

(a)  "costs  (of  the  application)  reserved,**  or 

(b)  "costs  (of  the  application)  costs  in  the  cause." 

The  costs  of  applications>in  a  fuTf,  like  the  costs  of  a  suit,  are  in  the  discre- 
tion of  the  Court  (s.  220),  whether  the  order  be  in  form  (a)  or  form  (b).  The  ex- 
pression **  costs  costs  in  the  cause  "  means,  that  if  no  other  order  is  made  as  to  the 
costs  of  the  application,  the  party  to  whom  the  costs  of  the  cause  or  suit  are 
awarded  is  entitled  to  the  costs  of  the  application.  It  does  not  mean  that  the 
party  to  whom  the  costs  of  the  suit  arc  awarded  is  entitled  as  a  matter  of  course 
to  the  costs  of  the  application.  The  Court  has  a  complete  discretion  to  deal  with 
those  costs  in  any  manner  it  thinks  fit  (g). 

II.  The  costs  of  a  suit  are  provided  in  the  decree,  and  they  cannot  be  re- 
served, for  once  the  decree  is  made,  the  Court  making  the  decree  ceases  in  a 
sense  to  have  seisin  of  the  suit. 

219«     The  judgment  shall  direct  by  whom  the  costs 

Judgment  to  direct     of  cach  party  are  to  be  paid,  whether  by 

by  whom  costs  to  be     himself  or  by  any  other  party  to  the  suit, 

^**  '  and  whether  in  whole  or  in  what  part  or 

proportion. 

An  order  for  costs  cannot  be  made  against  persons  who  are  not  parties  to 
the  suit  (h). 

220.     The  Court  shall  have  full  power  to  give  and  ap- 

Power  of  Court  as  to     portiou  costs  evcry  application  and  suit 

c<^8*«-  in  any  manner  it  thinks  fit,  and  the  fact 

that  the  Court  has  no  jurisc^iction  to  try  the  case  is  no  bar  to 

the  exercise  of  such  power : 

Provided  that,  if  the  Court  directs  that  the  costs  of  any 
application  or  suit  shall  not  follow  the  event,  the  Court  shall 
state  its  reasons  in  writing. 

iO)    Templeton  v.  Laurie,  25  Bom.  230.  |   {h)    James  BevU  v.  Turner,  7  Bom.  486. 
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Every  order  relating  to  costs  made  under  this  Code,  and       ^*  *^^ 
not  forming  part  of  a  decree,  may  be  executed  as  if  it  were  a 
decree  for  money. 

Costs  to  be  in  the  discretion  of  the  Court.— The  first  paragraph  of  the 

section  provides  that  the  costs  of  suits  and  applications  shall  be  in  the  discretion 
of  the  Court.  Having  regard  to  this  provision,  no  hard-and-fast  rule  can  be  laid 
down  as  to  costs.  But  the  discretion  conferred  is  very  wide.  Thus,  the  Court 
may  disallow  costs  to  a  successful  plaintiff,  as  where  the  rate  of  interest  claimed 
by  the  plaintiff  and  allowed  to  him  under  the  Usury  Laws  Repeal  Act  (/)  is  usuri- 
ous (y)  ;  or  it  may  make  a  successful  plaintiff  pay  the  whole  costs  of  the  other  side 
(k).  But  though  the  discretion  conferred  upon  the  Courts  by  this  section  is  wide,  it 
is  a  judicial  discretion,  and  must  be  exercised  on  fixed  principles.  The  following 
are  the  leading  rules  on  the  subject : — 

1.  '' Costs  shall  follow  the  event  unless  the  Court  shall,  for  good  reason, 
otherwise  order."  This  means  that  the  successful  party  is  entitled  to 
costs  unless  he  is  guilty  of  misconduct,  or  there  is  some  other  good 
cause  for  not  awarding  costs  to  him  (/).  The  Court  may  not  only  consider 
the  conduct  of  the  party  in  the  actual  litigation,  but  the  matters 
which  led  up  to  the  litigation  (m),  A  refusal  to  go  to  arbitration 
is  no' ground  for  refusing  costs  (n). 

"Costs  shall  follow  the  event"  means  costs  shall  follow  upon  success. 
*•  Event"  means  result  of  the  suit  (o).  But  the  word  "event"  may  be  read  distri- 
butively,  and  where  there  are  distinct  causes  of  action,  the  general  costs  of  the 
suit  follow  the  judgment,  but  the  costs  of  the  particular  issues  may  be  awarded  in 
favour  of  the  party  who  has  succeeded  on  them  (p), 

2.  If  a  plaintiff  substantially  succeeds,  he  is  entitled  to  his  costs,  though 
he  may  not  have  got  the  precise  form  of  relief  he  wanted  (q). 

3.  If  a  plaintiff  recovers  a  less  (but  not  a  trifling  less)  amount  than  he 
claimed  in  the  plaint,  his  costs  should  be  apportioned  according  to  the 
amount  recovered  and  not  to  the  sum  claimed  (r) ; 

4.  When  a  plaintiff  succeeds  on  part  of  his  claim,  but  fails  on  the  most 
important  and  expensive  heads  of  controversy,  he  may  be  made  to  pay 
the  whole  costs  of  the  suit  to  the  defendant  (s), 

5.  A  successful  party  ought  not  to  be  deprived  of  part  of  his  costs  because 
some  of  his  witnesses  were  guilty  of  exaggeration  (t). 

6.  A  person  wrongfully  made  a  party  should  get  his  costs  (u), 

7.  Where  both  the  parties  advance  pleas  far  in  excess  of  their  legal  rights, 
each  party  will  be  made  to  bear  his  own  costs  (v). 


ii)    Act  28  of  1855.  ,  Q    B.  616.  _, 

0)    Carvalho  v.  Nurbibi,  3  Bom.  202.  |  («)  Becket  v.  Styles,  5  Tim.  Rep.  88. 

(*•)    Harris y.  Petherick,^Q.  B.  D.eil; Fane  ,  (o)  Field  y.  a.  N.  By,  Co,  3 Ex.  D.  261. 

V.  Fane,  13  C.  D.  228.  CP)  Myers  v.  Defries,  5  Ex.  D.  180;  Ellis  v 


i{)  Ktippiiswami  v.  Zamindar  of  KalahasU^ 
27  Mad.  341 ;  Cooper  v.  Whittingham,  15 
C.  D.  501;  Bodeshiwar  ▼.  Manroop,  13 
I.  A .  31  [Buccessf nl  plaintiff] ;  Manohur  v. 
Bomanauth,  3  Caf.  484;  Bhubanesufari 
V.  Nilcomul,  12  Gal.  18»  24,  12  I.  A.  137 
[successful  defendant];  Forstei-  v.  Far- 
quhar,  (1893)  1  Q.  B.  564 ;  Huxley  v. 
West  London  Extension  By.  Co.,  14  App. 
Cas.  p.  32. 

(m)  Bostocic  V.  Bamsey  Urban  District  Coun- 
Hl  (19C0),  1  Q.  B.  p.  360,  affinned  (1900)  2 


De  Silva,  6  Q.  B.  D.  521. 
(g)    Qhanasham  v.  Moroba,  18  Bom.  474. 
(r)    Mudhun  Mobmi  t.  Gokul  Doss,  10  M.  I.  A 

563 ;  Vein  y.  Ghose,  17  Mad.  293,  296. 
(«)    Forster  v.  Farquhar .{\%9Z),  1  Q.  B.  564 
(U    Lipinan  v.  Pulman,  W.  N.,  (1904).  139  ' 
(u)    Bishen  Dayal  v.  Bank  of  Upper  India   13 

All.  295.  ' 

(u)    Bamkumar  v.  Kalikumar,  14  Cal.  99,  108 

13  I.  A.  116 ;  Lachmeswar  v.  Manmvar 

19  Cal.  253.  266. 19  I.  A.  48.         ^""^<'«'^- 
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8«  820  8.      Separate  costs  should  not  be  allowed  to  defendants  if  the  defence  is 

common  to  all,  or  their  interests  are  the  same  (w). 

No  separate  suit  will  lie  for  the  recovery  of  costs  award&ble 
under  this  Code> — if  costs  are  not  awarded  to  a  party,  he  cannot  bring  a  separ. 
ate  suit  for  costs.  If  costs  arc  awarded,  no  separate  suit  will  lie  to  realise  these 
costs.  The  proper  procedure  in  such  a  case  is,  if  the  costs  are  awarded  by  a 
decree,  to  realise  the  costs  by  execution  of  the  decree,  and,  if  the  costs  are  award- 
ed by  an  order,  to  realise  them  by  executing  the  order  as  if  it  were  a  decree  for 
the  payment  of  money  (x).  But  this  does  not  make  the  order  a  decree  for  the 
purposes  of  the  other  provisions  of  this  Code  {y). 

Whether  an  appeal  lies  for  costs  only  7— The  decisions  of  a  Court  of 

law  may  be  divided  into  three  classes — 

I.  Decrees.    These  are  always  appealable  (s.  540). 

II.  Appealable  orders  (s.  588). 

III.  Non-appealable  orders  (s.  591). 

I.  It  is  settled  that  an  appeal  will  lie  for  costs  only,  when  awarded  by  a 
**  decree,'''*  if  the  order  as  to  costs  involves  a  question  of  principle  ;  but  it  is  not 
settled  whether  such  an  appeal  will  lie,  if  no  question  of  principle  is  involved. 
A  decree  contains — 

1.  a  decision  on  the  rights  of  parties  in  the  suit — this  we  shall  call  item 
no.  1— and 

2.  a  direction  as  to  costs — this  we  shall  call  item  no.  2. 

A  party,  while  appealing  from  item  no.  1  or  any  part  thereof,  may  appeal 
also  from  item  no.  2.  He  may  at  the  hearing  abandon  the  appeal  from  item  no. 
1,  and  yet  he  is  entitled  to  proceed  with  the  appeal  from  item  no.  2  (z).  But  can 
he  appeal  from  item  no.  2  alone  without  appealing  from  item  no.  1  ?  In  other 
words,  does  an  appeal  lie  on  a  matter  of  costs  only  ? 

All  the  High  Courts  are  agreed  that  such  an  appeal  does  lie — 

(1)  where  the  order  as  to  costs  involves  a  matter  of  principle 
(a) ;  as  where  a  formal  party  to  a  suit  against  whom  no  relief  is  claimed 
is  made  to  pay  the  costs  of  the  suit  (b) : 

(2)  where  there  has  been  no  real  exercise  of  discretion  in  making 
the  order  as  to  costs.  This  may  happen  when  a  successful  party  is 
made  to  pay  the  costs  of  the  losing  party  (c) : 

(3)  where  the  order  as  to  costs  proceeds  upon  a  misapprehension  of 
fact  or  law  (d). 

For  brevity's  sake  we  shall  describe  all  the  three  cases  as  cases  where  a 
question  of  "  principle  "  is  involved.  We  may  therefore  say  that  it  is  settled  law 
that  an  appeal  will  lie  for  costs  only,  where  the  order  as  to  costs  involves  a  ques- 
tion of  principle.  But  it  is  not  settled  whether  an  appeal  will  lie  for  costs  only, 
where  no  question  of  principle  is  involved.  The  earlier  decisions  of  the  Calcutta 
Court  are  against  allowing  an  appeal  in  such  a  case  (e).  In  a  recent  Calcutta 
case,  however,  the  point  was  regarded  as  a  doubtful  one  (/).     On  the  other  hand. 


<w) 


<x) 
(a) 


Francisco  v.  Doa  Angoa,  17  W.R.  188  [com- 
mon defence];  Koasella  v.  Beharee,  12 
"W.  R.  70  [separate  interest]. 

Referred  Case.  3  M  H.  C.  541. 

Shanks  y.  Secretary  of  State^  12  Mad.  120. 

Vasudev  v.  ffhavan,  16  Bom.  241. 

Gridharilal  v.  Sundar  Bibi,  B.  L.  R.  Sup. 
Vol.  496;  Secretary  of  State  v.   Marjtim, 


id) 
(e) 
(/) 


U  Cal.  359. 
Bunwari  Lall  v.  Drup  Nath,  12  Cal.  179 
Moshingan  v.  Mozari,  12  Cal.  271. 
Ranchordas  v.  Bai  Easi,  16  Bom.  676 
Bunwari  Lall  v.  Druv  yath,  12  Cal.   179 
Amirtil  Hoasain  v.  Khairunnissa^  28  Cal. 
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CHAPTER  XIX. 

Of  the  Execution  of  Decrees. 

Of  execution  of  decrees  in  general  ~A  obtains  a  decree  against  B  for 
Rs.  5,000.     Here  A  is  the  decree-holder,  B  is  the  judgment-debtor,  and  Rs.  5,000 

(fj)    Banchordasv.  Bai  Kasi,  16  Bom.   676;  •             C.  100;  Futeck  \:  Mohender,  1  Cal.  385. 

Khushal  v.  Punaitichand,  22  Bom.  164.  (t)    Balkiasen  v.  Ltichmeepui,  8  Cal.  91,  94 ; 

{hi    TtunwariLallv.  I>nip  Nath,  12  Ctkl.  179;  VasufJev  \.  Bhavan.  IS  Bom.  2A1. 

Daulat  Bamv.  Burga  Prasad,  15  All.  j   (j)    Balkisseii  v.  Luchmeeptit,%  Cal.  91. 

333;  Deaajiv.  Bhavanidas,  8  B.  H.  C.A.  ; 
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it  has  been  held  by  the  Bombay  High  Court,  that  an  appeal  will  lie  for  costs  only  S(i* 

whether  the  order  as  to  costs  involved  a  question  of  principle  or  not  (g).  The 
ground  of  the  Bombay  decisions  is  that  every  decree  being  appealable,  any  part  of 
it  is  also  appealable,  though  it  be  the  part  relating  to  costs,  whether  there  is  a 
matter  of  principle  involved  or  not.  But  even  according  to  the  Bombay  decisions, 
though  an  appeal  will  lie  for  costs  only,  the  appellate  Court  will  not,  as  a  rule, 
vary  or  set  aside  the  order  of  the  lower  Court  as  to  costs,  unless  there  is  a 
principle  involved  and  the  principle  has  been  violated.  From  a  practical  point  of 
view,  it  may  be  said  that  the  distinction  between  the  Calcutta  and  Bombay 
decisions  is  a  distinction  without  a  difference. 

Does  a  second  appeal  lie  on  a  matter  of  costs  only  ?  It  has  been  held  that 
it  does  lie,  but  only  if  there  is  a  question  of  law  or  principle  involved  (/i) : 
sec  s.  584,  cl.  (a). 

n.  Appeal  from  direction  as  to  costs  contained  in  an  '^appeaktble 
order,"'  -The  law  as  to  appeal  from  a  decision  as  to  costs  contained -in  an  ^ppeiBiktble 
order  is  the  same  as  that  for  costs  awarded  by  a  decree  (f ).  Substitute  **  appeal- 
able order  **  for  *•  decree"  in  the  notes  under  head  I,  and  we  have  the  statement 
of  law  relating  to  appeals  for  costs  awarded  by  an  appealable  order.  But  no 
second  appeal  lies  on  a  matter  of  costs  awarded  by  an  appealable  order,  for  no 
second  appeal  lies  from  any  order :  see  s.  588,  last  para. 

III.  Appeal  from  direction  as  to  costs  contained  in  a  **  non -appeal- 
able order,"  Since  no  appeal  lies  from  a  non-appealable  order,  no  appeal  can  lie 
from  a  direction  as  to  costs  contained  in  such  order.  Thus  if  an  order  is  made 
adjourning  the  hearing  of  a  suit,  and  one  of  the  parties  is  directed  to  pay  the  costs 
occasioned  by  the  application  for  adjournment,  he  cannot  appeal  from  the 
direction  as  to  costs,  for  an  order  adjourning  the  hearing  of  a  suit  is  not  an  appeal- 
able ord^r,  not  being  included  in  s.  588  below  (j). 

221«     The  Court  may  direct  that  the  costs  payable  to 

Costs  may  be  set-off    ^n^    party    by  another  shall  be    set-off 

against  sum  admitted     against  a  suHi    which  IS  admitted  or   is 

or  found  to  be  due.  f^^^^     -^    ^^^    ^^j^    ^^    ^    ^^^     j^^^     ^j^^ 

former  to  the  latter. 

222*     The  Court  may  give  interest  on  costs  at  any  r;  te 

Interest    on    costs,     not  exceeding  six  per  cent,  per  annum, 

Payment  of  costs  out     and  may  direct  that  costs,  with  or  with- 

of  subject-matter.  out  interest,  be  paid  out  of,  or  charged 

upon,  the  subject-matter  of  the  suit. 
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Ch.  2lUX  is  the  judgment-debt.  If  B  fails  to  satisfy  the  decree,  A  may  apply  for  execution 
of  the  decree  against  i?'s  person,  or  against  his  property,  or  both.  But  the  Court 
may,  in  its  discretion,  refuse  execution  at  the  same  time  against  the  person  and 
property  of  the  judgment-debtor  (s  230,  2nd  para.) .  Execution  against  the  person 
of  the  judgment-debtor  consists  in  arresting  and  imprisoning  him.  Execution 
against  the  property  of  a  judgment-debtor  consists  in  attaching  and  selling  his 
property,  and  paying  the  decree-holder  the  amount  of  the  judgment-debt  out  of 
the  sale  proceeds. 

Application  for  execution. — All  proceedings  in  execution  are  to  be  com- 
menced by  an  application  for  execution  (s.  230).  The  application  for  execution 
must  be  in  writing  (s  235)  and  should  contain  the  particulars  set  forth  in  ss.  235  to 
238.  The  only  exception  is  in  the  case  where  the  decree  is  for  the  payment  of 
money  and  the  amount  decreed  does  not  exceed  Rs.  1,000,  in  which  case  the  Court 
may  order  immediate  execution  on  the  oral  application  of  the  decree-holder  at  the 
time  of  passing  the  decree  (s  256).  If  the  application  complies  with  the  require- 
ments of  ss.  235-238,  the  Court  will  direct  execution  to  issue.  If  it  does  not,  the 
Court  may  reject  it,  or  may  require  it  to  be  amended  (s.  245).  If  the  application 
is  rejected,  the  decree-holder  may  present  another  application  properly  framed 

Who  may  apply  for  execution. --The  application  for  execution  is  to  be 
made  by  the  decree-holder.  If  the  decree  is  transferred  by  the  decree-holder,  the 
transferee  may  apply  for  execution  (s.  232 ».  If  the  decree  has  been  passed  jointly 
in  favour  of  more  persons  than  one,  any  one  of  such  persons  may  apply  for  exe- 
cution (s.  231).  If  the  decree-holder  is  dead,  his  legal  representative  may  apply 
for  execution. 

Against  whom  execution  may  be  applied  for. — If  the  judgment-debtor  is 
living,  execution  is  to  be  applied  for  against  him.  If  he  is  dead,  execution  may  be 
applied  for  against  his  legal  representative.  In  the  latter  case,  the  decree  may  not 
be  executed  against  the  person  of  the  legal  representative,  but  only  against  the 
property  of  the  judgment-debtor  which  has  come  to  the  hands  of  the  legal 
representative  and  has  not  been  duly  disposed  of  by  him  (s.  234). 

Notice  before  ordering  execution. — The  law  does  not  require  any  notice  to 
be  issued  to  the  party  against  whom  execution  is  applied  for,  except  in  the  follow- 
ing two  cases : — 

1.  Where  the  application  for  execution  is  made  after  the  expiration  of  a 
year  from  the  date  of  the  decree  sought  to  be  executed,  or  the  date  of 
the  last  order  passed  on  any  previous  application  for  execution. 

2.  Where  execution  is  applied  for  against  the  legal  representative  of  the 
judgment-debtor. 

In  the  two  cases  mentioned  above,  the  Code  provides  that  "the  Court  shall 
issue  a  notice"  (s.  248).  There  is  one  case  in  which  it  is  discretionary  with  the 
Court  to  issue  a  notice  before  making  an  order  for  execution,  and  that  is  where  the 
decree  is  for  money  and  execution  is  sought  against  the  person  of  the  judgment- 
debtor  (s.  245B). 

Ezecution  against  person  of  judgment-debtor :  (0  money-decree.— a  ob- 
tains a  decree  against  B  for  Rs.  5,000  and  costs.  This  is  a  mpney -decree  (s.  254). 
B  fails  to  pay  the  amount  of  the  judgment-debt.  A  applies  for  execution  of  the 
decree  (s.  230)  against  B's  person  's.  235,  cl.  (j)).  The  decree  being  a  money-decree, 
the  Court  may,  instead  of  issuing  a  warrant  for  his  arrest,  issue  a  notice  calling 
upon  B  to  appear  and  show  cause  why  he  should  not  be  committed  to  jail  in  exe- 
cution of  the  decree  (s.  245B).  If  B  appears  and  satisfies  the  Court  that  he  is  un- 
able to  pay  the  amount  of  the  decree  from  poverty  or  other  sufficient  cause,  and  if 
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there  are  no  circumstances  which  would  disentitle  B  to  the  indulgence  of  the  Cll.  XIX 
Court  (s.  337A,  cl.  (2)),  the  Court  may  make  an  order  disallowing  A's  application 
for  i?*s  arrest  and  imprisonment  (s.  337A,  cl.  (1)).  If  B  docs  not  appear,  the 
Court  shall  issue  a  warrant  for  his  arrest  (s.  245B),  and  the  like  order  will  be 
made  if  B  appears,  but  fails  to  show  cause  to  the  satisfaction  of  the  Court  (s.  337, 
cl.  (5)).  The  warrant  is  to  be  executed  by  an  officer  of  the  Court  appointed  in  that 
behalf  (s.  251  \  If,  when  the  officer  goes  to  execute  the  warrant,  B  pays  the 
amount  of  the  judgment-debt  which  must  always  be  specified  in  the  warrant  (s. 
337),  the  officer  shall  receive  the  payment,  and  the  warrant  shall  not  then  be  exe- 
cuted. But  if  no  payment  is  made,  B  shall  be  arrested  and  brought  before  the 
Court  ** as  soon  as  practicable  **  (s.  336).  If  a  notice  was  previously  issued  under 
8.  245B,  the  Court  will  forthwith  make  an  order  committing  B  to  jail  (s.  337A, 
cl.  (5)).  If  no  such  notice  was  issued,  B  may  show  that  he  is  unable  to  pay  the 
amount  of  the  decree  from  poverty  or  any  other  sufficient  cause  (s.  337A,  cl.  (I)). 
If  the  Court  is  satisfied  that  B  is  unable  to  pay  the  amount  of  the  decree  from  po- 
verty or  any  other  sufficient  cause,  and  if  there  are  no  other  circumstances  which 
would  disentitle  jE?  to  the  indulgence  of  the  Court,  the  Court  will  make  an  order 
•directing  i^'s  release  (s.  337A,  cl.  (1  .).  Otherwise,  the  Court  will  m;»ke  an  order 
committing  B  to  jail  (s.  337A,  cl  (5)).  The  jail  is  to  be  a  civil  jail  (s.  :«6  ,  and  the 
term  of  imprisonment  is  not  to  exceed  six  months  in  any  case  (s  342).  If  the 
amount  of  the  decree  does  not  exceed  Rs,  50,  the  term  of  imprisonment  shall  not 
exceed  six  weeks  (s,  342).  If,  while  in  jail,  B  pays  the  amount  of  the  decree  to  the 
officer  in  charge  of  the  jail,  or  the  decree  is  otherwise  fully  satisfied,  as  by  attach- 
ment and  sale  of  his  property,  he  shall  be  discharged  from  jail  (s.  341,  els.  (a)  and 
(b)).  Otherwise,  he  will  be  detained  in  jail  until  the  expiration  of  the  term  of  his 
imprisonment  except  in  the  three  cases  mentioned  in  clauses  (c),  (d),  and  (e)  of 
s.  341.  When  the  term  of  imprisonment  is  fulfilled,  he  will  he  discharged  from 
jail  (s.  341,  cl  (f)),  in  which  event  he  shall  not  be  re-arrested  in  execution  of  the 
same  decree  (s.  341),  though  the  judgment-debt  may  remain  unpaid.  This  does 
not  mean  that  he  is  discharged  from  the  debt,  for  the  decree  still  subsists,  and  A 
may  yet  execute  the  decree  against  B's  property  s.  341),  though  not  against  his 
person. 

(ii)  Decrees  other  than  those  for  money. — A  judgment-debtor  may  be 
arrested  and  imprisoned  not  only  in  execution  of  a  decree  for  the  payment  of 
money,  but  also  in  execution  of  other  decrees  (ss.  259,  260).  The  pnxedure  to  be 
followed  in  this  case  is  as  follows  :  if  the  application  is  in  proper  form,  the  Court 
will  issue  a  warrant  for  the  arrest  of  tlie  judgment-debtor  (s.  2S()).  If  the  judg- 
ment-debtor is  arrested  in  execution  of  the  warrant,  he  must  be  brought  before  the 
Court  "as  soon  as  practicable  "  (s.  336).  The  Court  will  then  make  an  order  com- 
mitting him  to  jail.  The  jail  is  to  be  a  civil  jail  (s.  336),  and  the  term  of  imprison- 
ment is  not  to  exceed  six  months  in  any  case  (s  342).  If,  while  in  jail,  the  decree 
is  fully  satisfied  either  by  the  judgment-debtor  himself  or  by  attachment  and  sale 
of  his  property,  he  will  be  discharged  from  jail  (s.341,  cl  (b)).  Otherwise  he  will 
be  detained  in  jail  until  the  expiration  of  the  term  of  his  imprisonment,  unless— 

(1)  the  decree-holder  requests  the  Court  to  discharge  him  from  jail ;  or 

(2)  the  decree-holder  fails  to  pay  the  subsistence  of  the  judgment -debtor  as 
provided  by  s.  339 ;  or 

(3)  the  judgment-debtor  is  declared  an  insolvent  under  the  provisions  of 
chapter  XX  of  the  Code,  provided  the  decree  is  in  its  nature  such  that 
the  judgment-debtor  cannot  himself  satisfy  it  after  his  Insolvencv 
(s.  341). 
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Oil,  Xiy  A  judgment -debtor  discharged  in  any  of  the  three  cases  mentioned  above  is 

not  thereby  exempted  from  the  performance  of  the  decree,  but  he  cannot  be  re- 
arrested in  execution  of  the  same  decree.  If  the  decree  remains  unsatisfied,  the 
decree-holder  may  apply  to  the  Court  to  attach  and  sell  the  property  of  the  judg- 
ment-debtor in  the  manner  prescribed  in  sections  259  and  260. 

No  woman  shall  be  arrested  or  imprisoned  in  execution  of  a  decree  for 
money  ^245 A). 

Execution  against  property  of  judgment-debtor.— This  subject  we  shall 

consider  under  two  heads — (1)  attachment,  and  ^2)  safe.  We  shall  first  set  forth 
the  rules  governing  attachment,  and  then  the  rules  governing  sale,  for  attachment 
precedes  sale.  Attachment  is  levied  and  the  sale  of  the  property  attached  is  effected 
by  an  officer  of  the  Court  under  warrants  issued  from  the  Court. 

Before  considering  the  rules  relating  to  attachment  and  sale,  it  is  to  be 
observed  that  there  are  certain  kinds  of  property  which  are  not  liable  to  attach- 
ment or  sale  in  execution  of  a  decree.  These  are  described  in  the  first  proviso  to 
s.  266.  Subject  to  this  all  saleable  property  which  belongs  to  the  judgment- 
debtor,  or  over  which  he  has  a  disposing  power  which  he  may  exercise  for  his  own 
benefit,  is  liable  to  attachment  and  sale  in  execution  of  a  decree  against  him 
(s.  266>. 

I.  Attachment, — Attachable  property  belonging  to  a  judgment-debtor  may 
be  divided  into  two  classes,  (1)  moveable,  and  (2)  immoveable. 

First,  as  to  attachment  of  moveable  property  : — 

1.  If  the  moveable  property  is  in  the  possession  of  the  judgment -debtor, 
the  attachment  is  to  be  made  by  actual  seizure  of  the  property  (s.  269). 

2.  If  the  moveable  property  is  not  in  the  possession  of  the  judgment- 
debtor,  the  attachmeut  is  to  be  made  as  follows :  — 

(/")  If  the  property  be  in  the  possession  of  any  Court  or  public  officer,  the 
attachment  is  to  be  made  by  giving  a  notice  to  the  Court  or  officer  re- 
questing that  the  property  may  be  held  subject  to  the  further  orders  of 
the  Court  from  which  the  notice  issues  (s.  272). 
(/■/■)  If  the  property  be  in  the  possession  of  other  persons,  the  attachment 
is  to  be  made  by  a  written  order  prohibiting  the  person  in  possession 
of  the  same  from  giving  it  over  to  the  judgment-debtor  (s.  268). 

3.  If  the  property  to  be  attached  be  a  decree  held  by  the  judgment-debtor 
against  another,  it  is  to  be  attached  in  manner  prescribed  by  s.  273. 

Next,  as  to  attachment  of  immoveable  property. — If  the  property  be  im- 
moveable, the  attachment  is  to  be  made  by  an  order  prohibiting  the  judgment- 
debtor  from  transferring  the  property  in  any  way,  and  prohibiting  all  other  per- 
sons from  receiving  the  same  from  the  judgment -debtor  either  by  purchase,  gift 
or  otherwise.  The  order  is  to  be  proclaimed  on  or  adjacent  to  the  property  to  be 
attached  (s.  274). 

Rules  relating  to  attachment  both  of  moveable  and  immoveable  pro- 
perty.— 1.  Any  alienation  of  the  property  attached  during  the  continuance  of  the 
attachment  either  by  the  judgment-debtor  or  any  other  person  in  whose  possession 
the  same  may  be,  shall  be  void  as  against  all  claims  enforceable  under  the  attach- 
ment (s.  276). 

2.  If  any  claim  be  preferred  to  any  property  attached  in  execution  of  a  de- 
cree by  any  person  other  than  a  party  to  the  suit,  the  procedure  prescribed  by 
ss.  278  to  283  is  to  be  followed.  If  any  questions  arise  in  the  course  of  execution 
proceedings  between  the  parties  to  the  suit,  or  their  representatives,  the  same 
are  to  be  disposed  of  imder  s.  244. 
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3.  If  during  the  pendency  of  the  attachment,  the  judgment-debtor  satisHes  Cll«  XIX 
the  decree  through  the  Court,  the  attachment  will  be  raised  (s.  275).  Otherwise, 
the  Court  will  direct  the  property-  to  be  sold  (s.  284 ;.  If  the  property  attached  is 
coin  or  currency-notes,  the  Court  may  direct  the  same  to  be  paid  to  the  decree- 
holder  in  satisfaction  of  his  decree  (s.  277),  for  coin  or  currency-notes  do  not  re- 
quire to  be  sold. 

//.  Sale  of  attached  property. — if  the  property  attached  be  moveable 
property  which  is  subject  to  speedy  and  natural  decay,  the  same  may  be  sold  at 
once  (s.  269;.  In  other  cases,  the  procedure  set  forth  below  is  to  be  adopted. 
Before  describing  that  procedure,  it  may  be  observed  that  all  sales  in  execution  of 
a  decree  should  be  made  by  public  auction  except  in  the  case  of  negotiable  instru- 
ments and  shares  in  a  public  Company  or  Corporation.  These  the  Court  may  at 
its  option  order  to  be  sold  through  a  broker  at  the  market-rate  of  the  day  (s.  296). 
After  the  property  is  attached,  the  first  step  to  be  taken  by  the  Court  towards  the 
sale  thereof,  whether  the  property  be  moveable  or  immoveable,  is  to  cause  a  pro- 
clamation of  the  intended  sale  to  be  made  stating  the  time  and  place  of  sale,  and 
specifying  the  property  to  be  sold,  the  revenue  (if  any)  assessed  upon  the  property, 
the  encumbrances  (if  any)  to  which  it  is  liable,  the  amount  for  the  recovery  of 
which  the  sale  is  ordered,  and  such  other  particulars  which  the  Court  may  consi- 
der material  for  the  purchaser  to  knovv  in  order  to  judge  of  the  nature  and  value 
of  the  property  (s.  287).  No  sale  shall  take  place  until  after  the  expiration  of  at 
least  thirty  days  in  the  case  of  immoveable  property,  and  at  least  fifteen  days  in 
the  case  of  moveable  property,  calculated  from  the  date  on  which  a  copy  of  the 
proclamation  has  been  fixed  up  in  the  Court-house,  unless  the  judgment-debtor 
consents  in  writing  to  the  sale  being  held  at  an  earlier  date  (s.  290).  The  Court 
may  for  proper  reasons  adjourn  the  sale  from  time  to  time,  but  if  the  sale  is  ad- 
journed for  a  longer  period  than  seven  days,  a  fresh  proclamation  should  be  made, 
unless  the  judgment-debtor  consents  to  waive  it  (s.  291).  It  is  important  to  note 
that  no  holder  of  a  decree  in  execution  of  which  property  is  sold  can  bid  for  or 
purchase  the  property  without  the  express  permission  of  the  Court :  s.  294). 

Irregularity  in  the  conduct  of  sale  of  attached  property.— No  sale  of  im- 
moveable property  shall  be  set  aside  on  the  ground  of  irregularity,  unless  the 
judgment-debtor  proves  to  the  satisfaction  of  the  Court  that  he  has  sustained  sub- 
stantial injury  by  reason  of  such  irregularity  (s.  311).  As  regards  moveable  pro- 
perty, the  rule  is  that  a  sale  of  moveable  property  shall  not  be  set  aside  at  all, 
though  the  judgment-debtor  may  have  sustained  substantial  injury  by  reason  of 
any  irregularity  in  the  conduct  of  the  sale.  The  only  remedy  of  the  judgment- 
debtor  in  such  a  case  is  to  institute  a  suit  for  compensation  against  the  person 
responsible  for  the  irregularity.  But  if  such  person  be  the  purchaser  himself,  the 
judgment -debtor  may  sue  for  the  recovery'  of  the  specific  property,  and  for  com- 
pensation in  default  of  such  recovery  (s.  298). 

Disposal  of  sale  proceeds. — The  sale  proceeds  of  property  sold  in  exe- 
cution of  a  decree  are  to  be  applied  — 

first,         in  defraying  the  expenses  of  the  sale  ; 

secondly,  in  payment  of  the  mortgage-debt  to  the  mortgagee,  if  any,  where 
the  property  is  sold  free  from  the  mortgage ;  and 

thirdly,  in  payment  to  the  decree-holder  the  amount  due  to  him,  or,  if 
there  be  two  or  more  decree-holders  who  have  applied  for  attach- 
ment of  the  same  property,  in  payment  to  them  rateably  (s.  295). 
The  balance,  if  any,  will  be  paid  to  the  judgment-debtor. 
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S.  223  A.—  Of  the  Court  by  which  Decrees  may  be  executed, 

223.     A  decree  may  be  executed  either  by  the  Court 
Court  by  which  de-     which  passcd  it,  or  by  the  Court  to  which 
cree  may  be  executed,      j^  jg  geiittfor  execution  Under  the   provi- 
sions hereinafter  contained. 

The  Court  which  passed  a  decree  may,  on  the  appli- 
cation of  the  decree -holder,  send  it  for  execution  to  another 
Court  — 

(a)  if  the  })er6on  against  whom  the  decree  is  passed 
actually  and  voluntarily  resides,  or  carries  on  business,  or 
personally  works  for  gain,  within  the  local  limits  of  the  juris- 
diction of  such  othei*  Court,  or 

(Ji)  if  such  person  has  not  property  within  the  local 
limits  of  the  jurisdiction  of  the  Court  which  passed  the  de- 
cree sufficient  to  satisfy  such  decree,  «nd  has  property  with- 
in the  local  limits  of  the  jurisdiction  of  such  other  Court,  or 

(c)  if  the  decree  directs  the  sale  of  immoveable  property 
situate  outside  the  local  limits  of  the  jurisdiction  of  the  Court 
which  passed  it,  or 

{(i)  if  the  Court  which  passed  the  decree  considers,  for 
any  other  reason,  which  it  shall  record  in  writing,  that  the 
decree  should  be  executed  by  such  other  Court. 

The  Court  which  passed  a  decree  may,  of  its  own  mo- 
tion, send  it  for  execution  to  any  Court  subordinate  thereto. 

The  Court  to  which  a  decree  is  sent  under  this  section 
for  execution  shall  certify  to  the  Court  which  passed  it  the 
fact  of  such  execution,  or,  where  the  former  Court  fails  to 
execute  the  same,  the  circumstances  Httending  such  failure. 

If  the  decree  has  been  passed  in  a  suit  of  which  the 
value  as  set  forth  in  the  plaint  did  not  exceed  two  thousand 
rupees,  and  which,  as  regards  its  subject-matter,  is  not  ex- 
cepted by  the  law  for  the  time  being  in  force  from  the  cogni- 
zance of  either  a  Presidency  or  a  Provincial  Court  of  Small 
Causes,  and  the  Court  which  passed  it  wishes  ir  to  be  exe- 
cuted in  Calcutta,  Madras,  Bombay  or  Rangoon,  such  Court 
may  st^nd  to  the  Court  of  Small  Causes  in  Calcutta,  Madras, 
Bombay  or  Rangoon,  as  the  case  may  be,  the  copies  and 
certificate  respectively  mentioned  in  clauses  (/i),  {b)  and   (c), 
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of  section  224  ;  nnd  such  Court  of  Small  Causes  shall  there-       ^-  ^^^ 
upon  execute  the  decree  as  if  it  had  been  passed  by  itself. 

If  the  Court  to  which  a  decree  is  to  be  sent  for  execu- 
ti  n  is  situate  within  the  same  district  as  the  Court  which 
passed  such  decree,  such  Court  shall  send  the  same  directly 
to  the  fornjer  Court.  But,  if  the  Court  to  which  the  decree 
is  to  be  Si  lit  for  execution  is  situate  in  a  different  district, 
the  Court  which  passed  it  shall  send  it  to  the  District  Court 
of  the  district  in  which  the  decree  is  to  be  executed. 

Transmission  of  decree  for  execution.— A  decree  passed  by  one  Court 
may  be  transmitted  for  execution  to  another  Court  either  on  the  application  of 
the  decree-holder  on  one  of  the  grounds  stated  in  this  section,  or  by  the  Court 
which  passed  it  of  its  own  motion.  When  a  decree  is  sent  by  the  Court  which 
passed  it  for  execution  to  another  Court,  the  Court  sending  the  decree  shall  send 
a  copy  of  the  decree  and  other  documents  mentioned  in  s.  224  to  the  Court  by 
which  the  decree  is  to  be  executed.  The  latter  Court  shall,  on  receiving  the  copy 
of  the  decree  and  the  other  documents,  cause  the  same  to  be  filed  (s.  225).  The 
decree-holder  may  then  apply  to  the  Court  for  execution  (s.  230).  The  Court 
executing  a  decree  sent  to  it  for  execution  has  the  same  powers  in  executing 
such  decree  as  if  it  had  been  passed  by  itself  (s.  228). 

What  decree  may  be  executed. — (o  The  decree  to  be  executed  must 
be  a  final  decree. — The  only  decree  that  can  be  executed  is  the  final  decree. 
When  the  decree  of  the  Court  of  first  instance  is  not  appealed  against,  that 
decree  is  the  Hnal  decree.  But  if  it  is  appealed  against,  then  the  decree  of  the 
appellate  Court  is  the  Bnal  decree,  and  as  such  the  only  decree  capable  of 
execution,  whether  the  decree  of  the  Court  of  first  instance  is  reversed,  varied 
or  even  affirmed  i^k). 

{ii^  The  decree  to  be  executed  must  be  a  subsisting  decree, — i4  obtains 
a  decree  against  S  and  C.  B  subsequently  sues  A  to  set  aside  the  decree  on 
the  ground  of  fraud,  and  the  decree  is  set  aside  as  against  him.  A  cannot 
execute  the  decree  as  against  B,  for  the  decree  does  not  subsist  as  against  B. 
But  he  may  execute  the  decree  as  against  C,  for  the  decree  is  a  subsisting 
decree  as  against  C  i^l). 

{Hi)  The  decree  to  be  executed  must  be  a  decree  of  which  execution  is 
not  barred  by  the  law  of  limitation. — See  Limitation  Act,  arts.  179  and  180, 
and  see  notes  to  s.  230. 

What  GonrtS  may  execute  decrees.— A  decree  may  be  executed— 

(1 )  by  the  Court  which  passed  it,  or 

(2)  by  the  Court  to  which  it  is  sent  for  execution  (s.  223). 

The  expression  "Court  to  which  a  decree  is  sent  for  execution "  does? 
not  require  any  explanation.  The  expression  "Court  which  passed  a  decree' 
is  defined  in  s.  649.     We  proceed  to  state  the  effect  of  that  section :  — 

1.  If  the  decrfcc  to  be  executed  is  a  decree  of  a  Court  of  first  instance, 
the  proper  Court  to  execute  it  is  the  Court  of  first  instance  which 
passed  the  decree. 


(A)    Muhammad  v.  Muhammad.  11  All.  267;    I    (/)    Pasupati  v.   Nanlo   Lai,   30    Cal.    718 : 
Luehmun  v.  Kixhuu.  8  Cal.  218.  I  Clnttiattil  v.  Kiuihi  Koru,29  Mod.  175. 
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S*  288  2.     If  the- decree  to  be  executed  is  a  decree  passed  in  appeal,  the  proper 

Court  to  execute  it  is,  not  the  appellate  Court,  but  the  Court  of  first 
instance  from  whose  decree  the  appeal  was  preferred. 
3.  If  the  Court  of  first  instance  in  either  of  the  above  cases  *'has  ceased 
to  exist  or  to  have  jurisdiction  to  execute  it,"  the  proper  Court  to 
execute  the  decree  is  the  Court  which,  if  the  suit  wherein  the  decree 
was  passed  was  instituted  at  the  time  of  making  the  application 
for  the  execution  of  the  decree,  would  have  jurisdiction  to  try  the 
suit  (m).  The  nature  of  the  cause  which  puts  an  end  to  the  juris- 
diction is  immaterial  (n). 

Jnrudiction  of  Court  ezecating  decree :— 

Rule  I. — No  Court  can  execute  a  decree  in  which  the  subject-matter  of 
the  suit  or  of  the  application  for  execution  is  property  situate  **^ entirely"" 
outside  the  local  limits  of  its  jurisdiction. — Territorial  jurisdiction  is  a  condition 
precedent  to  a  Court  executing  a  decree  (oV  A  obtains  a  decree  against  B  in 
the  Court  at  Bhusaval.  B  is  in  the  emptoy  of  C  at  Nagpur.  Can  the  Bhusaval 
Court  attach  iJ*s  salary  in  the  hand&of  Tat  Nagpur?  No.  As  neither  B  nor  C 
resides  within  the  local  jurisdiction  of  the  Bhusaval  Court,  the  salary  of  B  can 
in  no  sense  be  said  to  be  within  the  jurisdiction  of  that  Court,  and  cannot, 
therefore,  be  attached.  The  proper  course  is  to  send  the  decree  for  execution 
to  the  Court  at  Nagpur  under  cl.  (a)  of  this  section  (P).  The  above  is  a  case 
of  moveable  property.    The  same  rule  applies  to  immoveable  property  (q). 

Exception  I. — The  Court  which  passed  a  decree  for  the  **  enforcement  of  a 
mortgage  of  immoveable  property''"'  included  therein^  has  power  in  execution 
of  its  decree  to  order  the  sale  of  such  property^  though  the  whole  of  it  may 
be  situate  ^'beyond''  the  local  limits  of  its  jurisdiction. —A  sues  B  in  b  Court 
in  district  X  on  a  mortgage  of  two  properties,  one  situate  in  district  X,  and 
the  other  in  district  Y.  A  decree  is  made  for  the  sale  of  both  the  properties. 
The  Court  in  district  X  having  jurisdiction  to  entertain  the  suit  in  respect  of 
the  property  situate  in  district  Y  (s.  19),  has  also  jurisdiction  to  sell  that  property 
in  execution  of  its  decree,  though  the  property  is  situate  beyond  its  jurisdiction. 
It  is  not  bound  to  send  the  decree  for  execution  as  respects  the  property  in 
district  y  to  the  Court  of  that  district  under  cl.  (c)  of  this  section,  but  it  »*may" 
do  so  (r).  Note  the  word  **may"  in  the  fifth  line  of  this  section.  See  also 
the  notes  to  s.  19. 

Exception  11. —  W/ierc,  ^' after  the  passing  of  a  decree*^  in  a  "■  suit  for  the 
enforcement  of  a  mortgagCy""  the  whole  of  the  immoveable  property  included 
therein  falls y  by  transfer  of  jurisdiction,  within  the  local  limits  of  the  juris- 
diction of  another  Court,  the  decree  may  be  executed  either  by  the  Court  which 
passed  the  decree  (though  the  property  is  no  longer  within  its  jurisdiction),  or 
by  the  Court  within  the  local  limits  of  whose  jurisdiction  the  immoveable  pro- 
perty falls  by  such  transfer  (s). 

Rule  .IL — Whether,  where  a  decree  has  been  passed  ''for  the  payment  of 
money  "  and  the  decree-holder  applies  for  attachment  and  sale  of  immoveable 


(m)  Zamindar  of  Vallur  v.  Adinarayiidu,  19 
Mad.  445:  Kali  Pado  v.  Dino  Nath,  25 
Cal.  315. 

(m)     Gatukha  v.  AMul,  17  Bom.  162. 

(o)  Prem  Chand  v.  MokJioda  Debt,  17  Cal. 
699.  703. 

[p)     Rango  v.  BalkrUhua,  12  Bom.  45. 

iqt     Prem  Chand  v.  Mokhod/i,  17  Cal.  699. 


(r)  Masei/k  v.  Ste^-1. 14  Cal.  661 ;  Kartick  Nath 
V.  2Hlukdhan',lb  Cal.  667;  Oopi  Mohitn 
V.  Voyhaki,  IP  ('al.  13;  TinemiH  v.  Shib 
Cha-ndra,  21  Cal.  639.  See  also  Jager- 
nath  V.  Dip  Bunt.  22  Cal.  871. 

(«)  Latchman  v.  .Vaddan,  6  Cal.  513;  Jahar 
V.  Kamini  Jhh!,  28  Cal.  238. 
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property  (belonging  toihe  judgment -debtor)  which  forms  one  estate,  of  which  S.  283 

a  part  is  situated  within  the  local  limits  of  the  jurisdiction  of  the  Court  exe- 
cuting the  decree,  and  part  beyond  such  local  limits,  the  Court  executing  the  de- 
cree has  the  power  to  attach  and  sell  the  whole  estate  including  the  portion  situ- 
ated beyond  the  local  limits  of  its  jurisdiction  ?  It  has  been  held  by  the  High 
Court  of  Calcutta  in  the  under- mentioned  case  that  the  Court  has  the  power  to  do 
so  (/).  But  the  point  is  not  free  from  doubt  («).  If  the  entire  property  is  beyond 
the  jurisdiction  of  the  Court,  the  case  will  fall  under  Rule  I  above. 

Bnle  III- — Whether  a  Court  to  which  a  decree  is  sent  for  execution  has 
jurisdiction  to  execute  the  decree,  if  the  amount  of  the  decree  exceeds  the  limits 
of  tlie  pecuniary  jurisdiction  of  the  Court?  To  put  the  question  in  a  concrete 
form,  whether,  if  a  decree  for  Rs.  7,000  is  sent  for  execution  to  a  Court  whose 
pecuniary  jurisdiction  does  not  exceed  Rs.  5,000,  the  latter  Court  can  execute  the 
decree  ?  Yes,  according  to  a  decision  of  the  Madras  High  Court  (v).  No,  accord- 
ing to  a  decision  of  the  Calcutta  High  Court  {w].  The  latter  appears  to  be  better 
law.     See  s.  6,  last  paragraph. 

Bnle  V^.^yVhere  the  decree  sought  to  be  executed  is  passed  by  a  compe- 
tent Court,  the  Court  shall  not  be  deemed  to  be  incompetent  to  execute  the  decree 
merely  because,  by  reason  of  the  amount  of  rent  or  mesne -profits  ascertained  for 
a  period  ''subsequent  '*  to  the  institution  of  the  suit,  the  pecuniary  limits  of  the 
jurisdiction  of  such  Court  are  exceeded.—  A  obtains  a  decree  against  B  for 
Rs.  4,500  in  a  Court  of  which  the  pecuniary  jurisdiction  is  limited  to  Rs.  5,000. 
Some  time  after,  A  applies  to  the  same  Court  for  execution  of  the  decree.  At  the 
date  of  the  application  for  execution,  the  total  amount  of  the  decree,  by  reason  of 
accumulation  of  interest,  exceeds  Rs.  5,000.  Has  the  Court  jurisdiction  to  exe- 
cute the  decree,  regard  being  had  to  the  fact  that  the  amount  sought  to  be  re- 
covered in  execution  exceeds  the  pecuniary  limits  of  its  jurisdiction  ?  Yes  (x).  See 
notes  under  the  head  **  Principles  regulating  pecuniary  jurisdiction,'*  p.  50  ante» 

Powers  of  Oourt  ezecntiog  decree  — The  Court  executing  a  decree  must 
take  the  decree  as  it  stands  (y).  It  has  no  power  to  go  behind  the  decree,  in  other 
words,  it  cannot  entertain  any  objection  as  to  the  legality  or  correctness  of  the  de- 
cree (2^).  The  reason  is  that  a  decree,  though  it  may  not  be  according  to  law,  is 
binding  and  conclusive  between  the  parties,  if  it  is  not  appealed  against  (a).  For 
the  same  reason,  the  Court  executing  a  decree,  cannot  alter,  vary,  or  add  "to,  the 
terms  of  the  decree  (b).  But  if  the  terms  of  the  decree  are  ambiguous,  it  is  quite 
competent  to  it  to  construe  the  decree,  and  ascertain  its  precise  meaning ;  for  un- 
less this  is  done,  the  decree  cannot  be  executed.  The  construction  of  a  decree 
must  be  governed  by  the  pleadings  and  the  judgment  (c).  And  the  Court  should, 
if  possible,  put  such  a  construction  upon  the  decree  as  would  make  it  in  accor- 
dance with  law  (d).    Where  a  certain  construction  is  put  on  a  decree  on  a  former 


U)    Bam  Lai  v.  Bama  Sundari,  12  Cal   307.  .  27  Cal.  951.  967.  27  I.  A.  110. 

(tt)    HeeMaseykv.  Steel,  1^  Cal.  661.    See  al-  I  (a)    P(H)amma\.  Vira  PratajHi,  19  Mad.  249, 

so  Vrmocool  v.  Hurry,  2  C.  L.  R.  334.  |  23  I.  A.  35. 

(v)    Shanmuga  v.  Bamanathati,  17  Mad.  309.  j  (b)     Udwant  v.  TokJtan  Singh,  28  Cal.  353,  28 

(w)    Durgay.  Umatara,  16  Cal.  465;  Ookulv.  I.  A.  57;  Forester  v.  Secretary  of  Stiite, 

Aukhil,  16  Cal.  457.    See  also  SUlhesh  '  3  Cal.  161.4  1.  A.  131;Hurro\.  Surut,S 


war  ▼   Harihar,  12  Ikmi.  156. 

U)  Shamrav  v.  NiUyi,  10  Bom.  200.  See  al- 
so Bameshwar  v.  Dilu,  21  Cal.  550. 

{y)  Bamphal  v.  Bam  Baran.  5  All.  53;  Mat- 
tia  V.  Virammal.  10  Mad.  2S3;  Sheik 
Budan  v.  Bamehandra.   11   Bom.  537; 


Cal.  332,91.  A.  I;l8htmrgar  v.  Chuda- 
sarna,  13 Boftt.  106;  Subhana  v.  Krishna, 
15  Bom.  644;  Banhialsangjiv.  Kundan- 
.  kuwar,  26  Bom.  707. 
(c)  Kali  Krishna  v.  Secretary  of  State,  16 
Cal.  173.  183. 15  I.  A.  186 ;  J^a{;a</»t  v.  Sa- 


Venkataehala   Beddi    v.  Venkatarama  rabjit,  19 Cal  159.  18  I.  A,  leS; Lachnii 

Beddi,    24    Mad.    665;     Appa    Bao    v.  y.  Jioala,  li  AW.  ^i;Shivlal  y.  J lonak- 

Krishna  25  Mad.  537.  lal,  18  Bom.  542. 

(z)    Chhoti  V.  Bameshwar,    6   C.  W.  N.  796;  i    {d)    Atnolakv.  Lachmi,  19  All.  nA;Jiaknrv. 

Qrish  Chnnder  v.  Shoshi  Shikharesioar,  Udit  Narain,  21  All.  361. 
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Ss<  application  for  execution,  it  is  not  competent  to  the  Court  on  a  subsequent  appli- 


2^3225 


cation  to  treat  that  construction  as  erroneous  and  put  another  construction  on  the 
decree  (e). 

The  expression  •*  Court  executing  decree/'  which  is  used  in  the  head-note 
to  this  and  the  preceding  paragraph,  includes  not  only  the  Court  which  executes 
its  own  decree,  but  also  the  Court  to  which  a  decree  is  sent  for  execution  under 
the  provisions  of  this  chapter.  Hence  the  propositions  set  forth  in  those  para- 
graphs apply  to  both  these  Courts. 

A  decree  may  ba  executed  simultaneously  in  more  places  than 
one. — A  Court  passing  a  decree  has  the  power  to  send  its  decree  to  more  Courts 
than  one  for  concurrent  execution.  But  this  power  should  be  sparingly  exercised, 
and,  when  exercised,  it  would  be  in  many  cases  proper  to  impose  terms  on  the  de- 
cree-holder, that  he  should  not  proceed  to  a  sale  under  all  the  attachments  at 
once  (f). 

Appea'- — An  appeal  lies  from  an  order  rejecting  an  application  for  the 
transfer  of  a  decree  {g). 

Transfer  of  decree  for  execution  by  the  Court  to  which  it  is  trans- 
ferred for  execution.'— A  Court  to  which  a  decree  is  transferred  for  execution  may, 
if  it  has  ceased  to  have  territorial  jurisdiction,  transfer  the  decree  for  execution 
to  the  Court  which  has  territorial  jurisdiction  (/;).     Sec  ss.  610  and  649. 

Procedure     vvhen         224.     The    Court    sending    a    decree 

Court  desires  that   *ts  ^  •  o       i_    il 

own  decree  shall   be     lor   executioD     Under    section    ^}j3    3hall 

executed    by     another  , 

Court.  send — 

((?)  a  copy  of  the  decree  ; 

(//)  a  certificate  setting  forth  that  satis^faction  of  the 
decree  has  not  been  obtained  by  execution  within  the  juris- 
diction of  the  Court  by  which  it  was  passed,  or  where  the 
decree  has  been  executed  in  part,  the  extent  to  which  satis- 
faction has  been  obtained,  and  what  part  of  the  decree 
remains  unexecuted ;  and 

(c)  a  copy  of  any  order  for  the  execution  of  the  decree 
and,  if  no  such  order  has  been  made,  a  certificate  to  that 
effect. 

Clause  (b). — The  omission  to  transmit  to  the  Court  executing  the  decree 
the  certificate  referred  to  in  cl.  (b)  is  not  a  *' material"  irregularify  within  the 
meaning  of  s.  311.  Hence  it  is  not  a  good  ground  for  setting  aside  a  sale  in 
execution  (i). 

225.     The   Court  to   which  a  d(  cree   is  so  sent  shall 

Court  receiving  co-     causc   such   copics  and  Certificate  to  be 

pies  of  decree,  &c    to     filed,   without  any  further  proof  of  the 

nle       same        without        ,         '  i        /»  *  .  r      i 

proof.  decree  or  order  tor  execution,   or   of  the 


if)     Venkatanamsimha    v.    Papammah,    19  {g)    Bhalxini  v.  Protab  Chandra,  8  C  W.  N. 

Mad.  54.  575. 

(/)     Saroda  Prasad  \,Liichnweput,  WiA.  I  \.  {h)    Oiriudro  v.  Jarawa,  20  Cix\.  105. 

529 ; Krishtokishore  v.  lUnyplall,  8  Cal.  it)    AbbnhaUcry.  Mohidin,  20  Mad.  10. 
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copies  thereof,  or  of  the  jurisdiction  of  the  Court  which 
pa'^sed  it,  unless  the  former  Court,  for  any  special  reasons 
to  be  recorded  under  the  Land  of  the  Judge,  requires  such 
proof. 

Jurisdiction- — Where  a  decree  is  transmitted  for  execution  by  Court  X 
to  Court  V,  and  the  judgment -debtor  raises  an  objection  in  Court  V  that 
Court  X  had  no  jurisdiction  to  pass  the  decree,  Court  Y  has  the  power  under 
this  section  to  enquire   whether  Court  A'  had  jurisdiction  to  pass  the  decree  (/). 

226.  When  such  copies  are  so  filed,  the  decree  or 

Execution  of  decree       ^^^^^    ^^J^    '^   ^^e    Court    tO    which    it    is 

or  order  by  Court  to  scut  bc  the  District  Court,  be  executed 
which  it  is  sent.  ^^  ^,^^j^  q^^^^^  ^^  j^^   ^^^^   Subordinate 

Court,  which  it  directs  to  execut«»  the  same. 

Sabordinate  Court  —  if  a  Munsif  in  district  X  sends  a  decree  passed  by 
him  for  execution  direct  to  a  Munsif  in  district  y,  the  latter  has  no  jurisdiction 
to  execute  the  decree  (k)..  The  proper  course  is  for  the  Munsif  in  district  A' 
to  send  the  decree  to  the  District  Court  of  district  Y,  and  the  latter  Court 
may  then  under  this  section  send  the  decree  for  execution  to  the  Munsif 
in  that  district.     See  s.  223,  last  paragiaph. 

227.  If  the  Court  to  which  the  decree  is  sent  for  exe- 
Execution  by  High     c^^iou    bc    a    High    Court,    the    decree 

Court  of  decree  trans-     shall  bc  cxccutcd  bj  such  Court  in  the 
by  other  Court,     g^j^^  manner  as  if  it  had  been  made  by 
such    Court    in    the    exercise   of  its  orninary  original  civil 
jurisdiction. 

228.  The  Court  executin^i:  a  decree  sent  to  it  under 
Powers  of  Court  in     ^^^^  chapter  shall  havc  the  same  powers 

executing    transmitted       in    CXCCUting     SUCh     dcCrCC     HS     if     it  had 

*^*^'^^^'  been  passed  by  itself.     All  persons  dis- 

obeying or  obstructing  the  execution  of  the  dfcree  shall  be 

Appeal  from  orders  puuishable  by  such  Court  in  the  same 
in  executing  such  de-  manner  as  if  it  had  passed  the  decree. 
^^^^'  And  its  order  in  executing  such  decree 

shall  be  subject  to  the  s^me  rules  in  respect  of  appeal  as  if 
the  decree  had  been  passed  by  itself. 

Powers  of  Court  in  executing  transmitted  decree— A  Court  executing 

a  transmitted  decree  has  no  power  to  entertain  any  objection  regarding-  - 

(a)  the  legality  or  propriety  of  the  order  directing  execution,  or 

(b)  the  right  of  the  person  shown  in  the  order  as  the  person  entitled  to 

execute  the  decree. 


{J)    Han  Muaa  v.  Fnrnuinand,  15  Bom.  216.    (  Bom.  378. 

219;  Imdwl  Ali  v.   Jagau  Lai.  17  All.        ik)    Debi  Da ynl  v.  Moharaj,  22  C\l.  7&i. 
MZ\  Bhagwantappa  v.   Tinhwanath,!^    \ 
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S«  888  By  reason  of  the  i^ule  contained  in  cl.  (a),  the  Court  executing  a  trans- 

mitted decree  cannot  refuse  execution  on  the  ground  that  the  order  directing 
execution  was  wrong  or  improper,  and  that  it  ought  not  to  have  been  made 
under  the  particular  circumstances  of  the  case  (/).  Nor  can  it  refuse  execution 
on  the  ground  that  the  execution  of  the  decree  was  barred  by  limitation  on  the 
date  on  which  the  order  for  execution  was  made,  and  that  the  order  was  there- 
fore illegal  (w).  It  is  otherwise,  however,  where  the  transmitting  Court  has 
made  no  order  for  execution,  but  has  merely  transmitted  the  decree  for  execution  («)• 
In  the  latter  case  the  Court  to  which  the  decree  is  transmitted  for  execution  has 
the  power  to  decide  whether  execution  is  barred  by  limitation. 

By  reason  of  the  rule  contained  in  cl.  (b),  the  Court  executing  a  transmitted 
decree  cannot  entertain  any  question  as  to  the  validity  of  an  assignment  of  the 
decree  (s.  232),  if  the  assignee  is  shown  in  the  order  for  execution  as  the 
person  entitled  to  execute  the  decree  (o). 

Subject  to  the  limitations  mentioned  above,  the  Court  executing  a  trans- 
mitted decree  has  the  same  powers  in  executing  such  decree  as  if  the  decree 
had  been  passed  by  itself.  From  this  it  follows  that  a  Court  executing  a 
transmitted  decree  has  no  more  powers  in  execution  than  a  Court  executing 
its  own  decree.  Thus  a  Court  executing  its  own  decree  has  no  power  to 
entertain  any  objection  regarding  the  legality  or  the  correctness  of  its  decree. 
Therefore  a  Court  executing  a  transmitted  decree  also  has  no  such  power,  it 
cannot  therefore  refuse  to  execute  the  decree  sent  to  it  on  the  ground  that 
the  decree  is  wrong  in  point  of  law  ^p),  or  that  it  is  defective  (q)y  or  that  it 
directs  a  sale  of  property  which  is  not  ''saleable**  within  the  meaning  of 
s.  266  of  the  Code  (r),  or  that  it  was  obtained  by  fraud  (s),  or  that  it  was  passed 
without  jurisdiction  (t).  It  is  clear  that  if  a  Court  executing  a  transmitted  decree 
were  allowed  to  enter  into  these  questions,  it  would  be  virtually  allowing  it  to  sit  in 
judgment  upon  the  decree  of  the  transmitting  Court.  See  also  notes,  "Jurisdiction 
of  Court  executing  decree,"  "Powers  of  Court  executing  decree,"  pp.  216-17  ante, 

Gontinoance  of  jnriBdiction  of  €k>art  executing  transmitted  decree.— 

The  Court  to  which  a  decree  is  sent  for  execution  retains  its  jurisdiction  to 
execute  the  decree  (1)  until  the  execution  has  been  withdrawn  from  it  («),  or 
(2)  until  it  has  executed  the  decree  and  has  certified  that  fact  to  the  Court 
which  sent  the  decree,  or  (3)  until  it  has  failed  to  execute  the  decree  and  has 
certified  that  fact  to  the  Court  which  sent  the  decree.  Hence  if  an  application 
for  execution  is  made  under  s.  230  to  the  Court  to  which  the  decree  is  sent, 
and  the  application  is  rejected  on  the  ground  of  some  informality^  the  decree- 
holder  may  present  another  application  for  execution,  and  such  Court  is  bound 
to  entertain  it,  for  its  jurisdiction  does  not  cease  as  none  of  the  three  events 
mentioned  above  has  happened  (v).  But  if  the  application  for  execution  is 
dismissed  by  the  Court  to  which  the  decree  is  sent  in  consequence  of  the  decree- 
holder^s  failure  to  prosecute^  and  a  certificate  is  sent  to  the  Court  which  passed 
the  decree  that  execution  has  failed  by  reason  of  non-prosecution,  the  former 
Court  has  no  power  to  receive  a  subsequent  application  for  execution,  for  its 
jurisdiction  ceased  when  the  certificate  was  sent  («')• 

1 0    MulW  Abdul  V.  Sakhitiaboo,  21  Bom.  456;  Mad.  324. 

Ram  Lai  v.  Badhey  Lai,  7  All.  530;  (r/)    Baj f raw.  Nanarav,  II  Bom.  5IX^ 

Beereitunder  V.  Maymana,  S  CaX.  756.  (n    SadasJiiv    y.    Jayantibau    8    Bom.   185; 
(;m)    HiuHn  v.  Saju.  15  Bom.  28.  'Madho  Lai  v.  KattcaH,  10  All.  13a 

(M)    Chhotay  Lai  \.  Ph ran  Mull,  23  Cal.  39:  (j»)    Paroata  v.  Digambar,  15  Bom.  3ff!. 

see  p.  41  of  the  report,  H.  1,  2.  (0    See  Chogalal    v.  Trueman,  7  Bom.  481 
io)    BamChundery  Mohendro  Nath,  21   W.  KaHturshei  v .  Bama,  10  Bom.  66. 

R.  141 :  Dhtmesh  v.  Oolfat,  21  W.R.   219.  (u)    Ashootosh  Dutt  v.  Doorga.  6  Cal.  504. 

<i>)    Maharaja  of  Bliartpur  v.  Bani  Kanno  a')    Ahda  Begamv.  MuzaJB^ar^Vi  K\\.\l^» 

Debi,  23  AH.  181 ;  Katihi  v.  Jainuiia,  31  {w)    Mathur^i  v.  Kailas,  3  C.W.N,  p.  211. 

C&l.  922;  Subrttmaninn  y.  Panjamma,  ^ 
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Decree  of  any  Court  established  "or  continued'* 
-^_  .  ^  by  the  authority  of  the  Governor-General 

Decrees    of    Courts       . -^  />  -i  •      V      ^        -^      •  c  i? 

established  by  Govern^     lu  Louncil  in  the  temtories  of  any  ror- 
ment  of  India  in  Native     eign   Prfnce   or  State,  which  cannot  be 

states.  o  ^  ,'..-i.     .  /•! 

executed  within  the  jurisdiction  ot  the 
G>urt  by  which  it  was  made,  ma^'  be  executed  in  manner 
herein  provided  within  the  jurisdiction  of  any  i  ourt  in 
British  India. 

229 A.     So   much   of   the   foregoing   sections  of  this 
Sendin     f  Dec  chaptcr  as  cmpowcrs  a  Court  to  send  a 

ofBritiSSndianCoCrts  dccrcc  for  cxccutiou  to  another  Court 
NatK^^  s^te^"*^*  *"  ®^^'^  ^  coustTued  as  empowering  a  Court 
in  British  India  to  send  a  decree  for  exe- 
cution to  any  Court  established  or  continued  by  the  autho- 
rity of  the  Governor-General  in  Council  in  the  territories 
of  any  Foreign  Prince  or  State  to  which  the  Grovemor- 
General  in  Council  has,  by  i.otification  in  the  Gazette  of 
India^  r^eclared  this  section  to  applx . 

**  By  notificatioiL'' — For  notifications  issued  under  this  and  the  next 
section,  see  Unrepealed  General  Acts  of  the  Governor-General  of  India  in  Council. 
2nd  Ed.,  Vol.  IV.,  p.  326,  foot  notes  1  to  7. 

Execution  in  British  229B.  The  Govemor-Gcneral  in 
^'urts^'of'^^Ttivl  Council  may,  from  time  to  time,  by 
States.  notification  in  the  Gazette  of  India^ — 

(a)  declare  that  the  decree  of  any  Civil  or  Revenue 
Courts  situate  in  the  territories  of  any  Native  Prince  or  State 
in  alliance  with  Her  Majesty,  and  not  established  or  contin- 
ued by  the  authority  of  the  Governor-General  in  Council, 
may  be  executed  in  Briti»li  India,  as  if  they  had  been  made 
by  the  Courts  of  British  India,  and 

{b)     cancel  any  such  declaration. 

So  long  a*?  such  declaration  remains  in  force,  the  said 
decrees  may  be  execute<l  accordingly. 

See  notes  to  s.  14. 

B, — Of  Application  for  Execution. 

230*     When  the  holder  of  a  decree  desires  to  enforce 

Application  for  exe-     it,  he   shall   apply   to  the  Court    which 

c"t»on-  passed  the  decree,  or  to  the   officer   (if 

any)  appointed  in  this   behalf,    or,  if  the  decree    has   been 
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S-  230       gent  under  the  provisions  hereinbefore  contained  to  another 
Court,  then  to  such  Court,  or  to  the  proper  officer  thereof. 

The  Court  may,  in  its  discretion,  refuse  execution  nt 
the  same  time"  against  the  person  and  property  of  the 
judgment-debtor. 

Where  an  application  to  execute  a  decree  for  the  pay- 
ment of  money  or  delivery  of  other  property  has  beiu 
made  under  this  section  and  granted,  no  subsequent  Jipplica- 
tion  to  execute  the  same  decree  shall  be  granted  after  the 
expiration  of  twelve  years  from  any  of  the  following  dates 
(namely)  :• — 

(a)  the  date  of  the  decree  sought  to  be  enforced,  or 
of  the  decree  (if  any)  on  appeal  affirming 
the  same,  or 

(h)  where  the  decree  or  any  subsequent  order  directs 
any  payment  of  money,  or  the  delivery  of  an} 
property,  to  be  made  at  a  certain  date — the 
date  of  the  default  in  making  the  payment 
or  delivering  the  property  in  respect  of  which 
the  applicant  seeks  to  enforce  the  decree. 

Nothing  in  this  section  shall  prevent  the  Court  from 
granting  an  application  for  execution  of  a  decree  after  the 
expiration  of  the  said  term  of  twelve  years  where  the 
judgment-debtor  has,  by  fraud  or  force,  prevented  the  exe- 
cution of  the  decree  at  some  time  within  twelve  years  in- 
mediately  before  the  date  of  the  .'^pplication. 

"Court  which  pa>SSed  the  decree." — See  notes  "What  Courts  may 
execute  decrees,"  p.  215  ante. 

Simultaneous  execution  against  person  and  property. —An  order  refus- 

ing  execution  at  the  same  time  against  the  person  and  property  of  the  judgment- 
debtor  is  a  decree  within  the  meaning  of  s.  2,  and  is  therefore  appealable  (x). 

Successive   applications  for  execution  of  decrees  of  Courts  other 

than  Chartered  High  Courts- — What  is  stated  in  this  paragraph  is  confined  to 
applications  for  execution  of  decrees  of  Courts  other  than  Chartered  High  Courts. 
A  decree-holder  is  entitled  to  present  in  succession  any  nunil-)er  of  applications  for 
execution. of  the  same  decree  0').  a»tl  the  Court  has  no  (vnver  to  refuse  execution, 
unless — 

(/)    the  applicatfon  is  barred  by  virtue  of  general  principles  of  law  analogous 
to  those  of  res  Judicata  ;  or 

(x)    Chena  v.  Ohelabhai,  7  Bom.  301.  I  of  the  Code,  and  Limitation  Act,  art.  179, 

(//)    Thakur  Prasad  v.  Fakirullah,  17  All.  106,    i  cl.  (4). 

Ill,  112,  22  I.A.  44.   See  also  s.  235,  cl.  (f). 
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( ii)     the  application  is  barred  under  art.  179  of  the  Limitation  Act ;  or  S.  23# 

iiii)  the  execution  of  the  decree  is  barred  under  para.  3  of  the  present 
section  (ar),  though  the  application  for  execution  may  not  have  been 
barred  under  cl.  (i)  or  cl.  (ii). 

Clause  if). — Thus  if  the  first  appliccation  for  execution  is  rejected  as 
time -barred^  the  Court  will  not,  having  regard  to  the  general  principles  of  law 
analogous  to  those  of  res  judicata^  entertain  a  subsequent  application  for 
execution  of  the  same  decree  'a).  The  rule  is  the  same  if  the  former  application 
was  dismissed  after  a  hearing  ott  the  merits  (b).     See  notes  to  s.  13,  p.  44  ante. 

Clause  (ii). — Though  an  application  for  execution  may  not  be  barred  as  res 
judicata,  the  Court  will  not  entertain  it,  if  it  is  barred  under  art  179  of  the 
Limitation  Act.  Leaving  out  of  consideration  certion  portions  of  that  article, 
the  rule  of  limitation  set  forth  in  that  article  may  be  stated  thus:  the  first 
application  for  execution  must  be  made  within  three  years  from  the  date  of 
decree  sought  to  be  executed,  and  every  successive  application  for  execution  of 
the  same  decree  must  be  made  within  three  years  from  the  date  of  the  last 
application.  By  this  process  a  decree  may  be  kept  alive  for  any  number  of  years. 
To  this  a  limit  has  been  set  by  the  rule  contained  in  the  present  section  in  certain 
cases  specified  in  the  section  (c). 

Clause  {Hi). — Though  an  application  for  execution  of  a  decree  may  not  be 
barred  as  res  judicata  or  under  art.  179  of  the  Limitation  Art,  the  Court  will  not 
grant  the  application  if,  when  it  is  made  (J),  twelve  years  have  expired  from  the 
date  of  the  decree  sought  to  be  executed  or  from  the  other  date  mentioned  in  this 
section  (s.  230),  provided  (1)  the  decree  is  a  **  decree  for  the  payment  of  money  or 
delivery  of  other  property,"  and  (2)  any  previous  application  {e)  made  under  this 
section  for  execution  of  the  same  decree  has  been  granted.  This  is  the  precise 
scope  of  the  rule  of  limitation  contained  in  this  section.  The  said  rule  limits  the 
operation  of  art.  179  of  the  Limitation  Act  as  will  be  seen  from  the  following 
illustration:  A  obtains  a  decree  against  B  for  Rs.  5,000  on  1st  January-,  1892. 
Between  the  years  1892  and  1904  A  makes  seven  applications  in  succession  for 
execution  of  the  decree,  and  all  arc  granted.  A  then  makes  a  fresh  application  for 
execution  on  1st  January-,  1906.  The  application  is  not  time-barred  under  art.  179 
of  the  Limitation  Act,  for  it  is  made  within  three  years  from  the  date  of  the  last 
application.  Yet  it  will  be  refused  under  this  section,  for  twelve  years  have 
expired  from  the  date  of  the  decree  (/). 

If  in  the  case  put  above  the  decree  had  directed  payment  of  Rs.  5,000  to  be 
made  at  a  certain  date,  the  period  of  twelve  years  would  run  from  that  date  ;  see 
cl.  (b)  of  the  third  paragraph  of  the  section. 

Sacce8>iye  applicatioDS  for  execnti  n  of  decrees  of  Chartered  High 

Court'. — The  holder  of  a  decree  of  a  Chartered  High  Court  passed  in  the  exercise 
of  its  ordinary  original  civil  jurisdiction  is  entitled  to  present  in  succession  any 
number  of  applications  for  execution  of  the  decree,  and  the  Court  is  bound  to 
entertain  them  unless  the  application  is  barred — . 

1.     by  virtue  of  general  principles  of  law  analogous  to'those  of  res  judicata  : 
or 


(z)    See  Dlu'ukal  x   PhaLkar,  15  All.  84.  d)     Viraraina  v.  .-fftmiMmt,  6  Mad.  559.    Bat 

(a)    Ba'tdey  v.  Romenh.  R  C*al.  65;  Bhagwan  st*e  Bam  Seirazv.  Bam  Charon.  18  ML 

y.  Dhoiuli,  22  B(Hii.  83.  49.  and  Sundar  v.  Doru,  20  All.  78. 

(6)    Dhotiialv.  PhaHnr.  15  All.  84,  100.  <•>    TUenharx.  Parbati.lb  \\\.  198. 

[c)    Ashootoahx.  Doorga,  Si' a\k  504.  (/>   Hee  Vttcanx.  Soro8hibala,iC&].  TSfl. 
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Sf  230  2.     under  art.  180  of  the  Limitation  Act,  that  being  the  article  which  applies 

to  decrees  of  Chartered  High  Courts. 
It  will  be  observed  that  cl.  (iii)  which  occurs  in  the  preceding  paragraph 
does  not  occur  here.  The  reason  is  that  the  twelve  years'  rule  laid  down  by  this 
section  does  not  limit  or  otherwise  af¥ect  the  operation  of  art.  180  of  the  Limitation 
Act,  as  it  does  that  of  art.  179.  In  other  words,  the  said  rule  does  not  apply  to  decrees 
made  by  Chartered  High  Courts  (^n  Hence  a  decree  of  a  Chartered  High  Court 
may  be  kept  alive  for  any  number  of  years.  The  same  law  applies  to  Orders  in 
Council  made  on  appeal  to  the  Privy  Council  (/t).  [The  period  of  limitation  for  an 
application  for  execution  of  a  decree  of  a  Chartered  High  Court  in  the  exercise 
of  its  ordinary  original  civil  jurisdiction,  as  distinguished  from  appellate  civil 
jurisdiction  (/),  is  twelve  ^■ears  from  the  several  dates  specified  in  art.  180  of  the 
Limitation  Act.] 

Orders  on  applications  for  ezecntion-— This  is  a  convenient  place  to 
note  that  an  application  for  execution  may  either  be 

1.  granted,  or 

2.  refused 

(a)  in  circumstances  operating  as  a  bar  to  future  execution,  as  where 
it  is  refused  on  the  ground  that  it  is  barred  on  the  principle  of  res 

jt*dicata  or  barred  by  the  law  of  limitation  ;  or 

(b)  in  circumstances  not  operating  as  a  bar  to  future  execution,  as 
where  it  is  refused  on  the  ground  that  it  is  not  in  accordance  with 
law  (s.  245)  (j)  ;  or 

3.  withdrawn  by  the  applicant 

(a)  in  circumstances  operating  as  a  bar  to  futui*c  execution,  as 
where  the  withdrawal  was  with  the  object  of  abandoning  execution  ; 
or 

(b)  in  circumstances  not  operating  as  a  bar  to  future  execution  {Jk), 

The  rule  set  forth  in  the  3rd  para,  of  this  section  will  apply  only  if  a 
previous  application  for  execution  made  under  this  section  has  been  granted^  but 
not  otherwise. 

"  Decree  for  the  payment  of  money*"— In  a  suit  by  a  mortgagee  against 
his  mortgagor  for  sale  of  the  mortgaged  property,  the  Court  may  pass  a  decree 
for  sale  under  section  88  of  the  Transfer  of  Property  Act.  If  it  is  found  that  the 
nett  sale  proceeds  of  the  sale  are  insufficient  to  pay  the  mortgage-debt,  the  Court 
may  on  the  application  of  the  mortgagee  pass  a  further  decree  in  the  same  suit 
under  section  90  of  the  said  Act  for  the  balance  of  the  mortgage-debt.  But  the 
Court  has  no  power  to  pass  a  combined  decree  under  ss.  88  and  90  of  that  Act. 
This  gives  rise  to  the  following  three  ijuestions  :  — 

(^1)  Whether  a  decree  for  sa/c  of  mortgaged  property  is  a  decree  for  the 
"  payment  of  money  "  within  the  meaning  of  this  section  ?  No,  according 
to  tbe  decisions  of  the  Allahabad  (/)  and  Calcutta  (m)  High  Courts. 
Yes,  according  to  the  Madras  decisions    n), 

{g)    Mayabha^\.  Tribhitoandas,  6  Bom.  238:  «/ia8/t fri,  16  Bom.  294,  301 ;  Sasicama  \. 

Gaiiapathi  v.  Balasundari,  7  Mad.  541.  Arulanandam.  21  Mad.  261  ;  Itahi.n  AU 

(70    Futteh  Narain  v.  Chumlrabati,  20   Cal.  v.  Phul  Chund,  18  All.  482,  486. 

551.  (I)    Ram  Charan  v    SJieebarat,   16  All.  M8 ; 

U)    histoJcinker  v.  Burrodakant,  14  M.  I.  A.  i  Pahalwan  v  Narain.  22  All.  401. 

465.  I   (w)    Fazil'Y    Krishna,  25  Cal.  580;  Karttck 

(/)     D;*oi»A<i/ V.  P;irtM«r.  15  All,  84, 100.  i  Nath  y.  .Tufigerfiath,  2^  Cal.  2»5. 

(k)    Thakur  Prasad  y.  Fakirulluh,n  AM  lOS.  i   («)    Kommachi  Kather   v.  Pakker,  20  Mad. 

110.  Ill,  22I.A.  44;  Chintaman  v.   Bal-  107 ;  AhduUo  v.  Oosmav.  2&U&d  224         : 
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(2)  Whether  a  personal  decree  against  a  mortgagor  for  the  balance  of  the  Si  28v^ ' 
mortgage -debt  under  section  90  of  the  Transfer  of  Property  Act   is  a 

decree  for  the  '*  payment  of  money  "  within  the  meaning  of  this  section? 
Yes,  it  is  no  other  than  a  money-decree. 

(3)  Whether,  if  a  composite  decree  is  passed  for  sale  and  for  the  balance 
(if  any)  that  may  remain  due  after  the  sale,  the  decree  is  a  decree  for 
the  **  payment  of  money"  within  the  meaning  of  this  section?  Yes, 
according  to  the  Allahabad  High  Court  (o).  No,  according  to  the 
Calcutta  High  Court  (p), 

"  Granted*" — The  twelve  years'  rule  prescribed  by  this  section  does  not 
apply  unless  a  previous  application  for  execution  has  been  *'  granted."  The  grant- 
ing of  an  application  is  not  equivalent  to  admitting  it :  it  is  something  beyond  it. 
It  includes  also  the  making  of  an  order  for  execution  (g).  Hence  an  application, 
on  which  only  a  notice  under  s.  248  is  issued,  is  not  an  application  granted  within 
the  meaning  of  the  present  section.  Such  an  application,  though  admitted  by  the 
Court,  is  not  an  application  granted,  if  it  is  subsequently  struck  off  without  an 
order  for  execution  (r). 

^'SabBeqaent  application  to  execute  the  Bame  decree."— The  <*  sub- 
sequent application  "  referred  to  in  this  section  means  a  substantive  application 
for  execution  under  s.  230  and  according  to  s.  235,  and  not  merely  an  ancillary 
application  made  with  the  object  of  moving  the  Court  to  proceed  in  the  matter  of 
a  substantive  application  (s).  Thus  where  a  property  has  been  attached  on  an 
application  for  execution,  a  subsequent  application  for  sale  of  the  attached  pro- 
perty is  not  a  * 'subsequent  application  to  execute  the  decree  "  within  the  meaning 
of  this  section  (0-  Similarly  where  a  warrant  was  issued  for  the  arrest  of  a  judg- 
ment-debtor on  an  application  for  execution,  but  the  warrant  was  returned  by  the 
peon  sent  to  arrest  the  judgment-debtor  on  the  ground  that  the  judgment-debtor 
could  not  be  found,  it  was  held  that  a  subsequent  application  for  the  arrest  of  the 
judgment-debtor  was  not  an  application  to  execute  the  decree  within  the  meaning 
of  this  section,  but  was  merely  an  incidental  application  to  carry  on  proceedings 
already  commenced  («).  See  Mitra's  Law  of  Limitation  and  Prescription,  2nd 
ed.,  p.  1126. 

Twelve  years  from  date  of  appellate  decree. —When  a  portion  of  a 

decree  has  been  appealed  against  and  a  portion  has  not,  the  period  of  twelve  years 
prescribed  by  this  section  runs  from  the  date  of  the  decree  on  appeal,  both  as 
regards  the  application  to  execute  the  portion  appealed  against  and  the  portion  not 
appealed  against.  The  reason  is  that  there  is  only  one  decree  that  can  be  exe- 
cuted, and  that  is  the  decree  of  the  appellate  Court  (v). 

Decrees  directing  payments  at  recurring  periods  are  within  the 

meaning  of  clause  (b). — Where  a  decree  dated  1st  January,  1903,  directs  payments 
to  be  made  annually,  but  no  dates  are  specified,  the  first  yearly  payment  will  fall 
due  on  1st  January,  1904,  the  second  on  1st  January,  1905,  and  thenceforward  on 
the  corresponding  date  year  after  year  (w).  Hence  the  period  of  twelve  years 
prescribed  by  this  section  will  run,  as  regards  the  application  to  enforce  the  firsb 


(o)    Jadu  Nath  v.  Jagmohan  Das,  25  All.  541. 

(p)    Chandi  Charan  v.  Arnbiia,  31  Cal.  792. 

(q)  Afrannessav.  Sharafutullah,  9 C  L.B  321; 
Nilmony  v.  Biressur,  16  Cal.  744. 

(r)  Chengaya  v.  Appaaami,  6  Mad.  172; 
Paraga  v.  Bhagwan,  8  All.  301 ;  Bania^ 
dhar  v.  Ram  Dayal,  8  All.  536. 

(«)    Rahim  AH  v.  Phul  Chand,   18  All.  482; 

15 


Panaul  v.  Kishen  Mun,  9  C  L.R.  297. 
it)    Chowdhry  Paroosh  Ram  v.  Kali,  17  Cal. 

53. 
(u)    Jit  Mai  V.  Jwala  Prasad,  21  All.  155. 
(v)    Kristnama  v.  Mangammal,  26  Mad.  91. 
(w)    Lakshmibai  v.  Madhavrav,  12  Bom.  65 ; 

Kaveri  v.  Venkamma,  14  Mad.  396. 
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yearly  payment,  from  1st  January,  1904,  as  regards  the  application  to  enforce  the 
second  yearly  payment,  from  Ist  Januarys  1905,  and  so  forth. 

Fraud.—"  Fraud"  or  *♦  force"  on  the  part  of  a  judgment-debtor  gives  a  new 
starting  point  for  the  period  of  limitation  (x).  The  word  ** fraud"  in  this  section 
is  to  be  interpreted  in  a  wider  sense  than  that  in  which  it  is  generally  used  in 
English  law  (y).  Locking  up  the  house  so  as  to  prevent  attachment  of  moveable 
property  («),  or  evading  arrest  by  any  contrivance,  or  dishonestly  evading  payment 
by  eluding  service  of  warrant  (a),  is  **  fraud"  within  the  meaning  of  this  section. 
Similarly  a  fictitious  transfer  of  his  property  made  by  a  judgment-debtor  to  defeat 
or  delay  the  execution  of  decpees  that  may  be  passed  against  him,  amounts  to 
** fraud"  within  the  meaning  of  this  section  (6). 

Section  647,  Explanation-— The  provisions  of  the  Code  relating  to  suits 
do  not  apply  to  applications  for  the  execution  of  decrees.  It  has  been  so  declared 
by  the  Civil  Procedure  Code  Amendment  Act,  VI  of  1892,  s.  4,  which  stands 
as  Explanation  to  section  647.  The  current  of  decisions  was  the  same  way  before 
the  said  Act  was  passed,  until  it  was  disturbed  by  certain  Allahabad  rulings  (c), 
which  rendered  it  necessary  to  pass  that  Act.  We  proceed  to  note  those  decisions 
without  taking  notice  of  the  Allahabad  rulings. 

1.  The  provisions  of  s  13  of  the  Code  relating  to  res  judicata  do  not 
apply  to  applications  for  the  execution  of  decrees.  But  though  the  provisions  of 
s.  13  do  not  in  terms  apply  to  applications  for  execution,  they  are  governed  by 
principles  analogous  to  those  of  res  judicata.     See  notes  to  s.  13,  p.  44  ante. 

2.  The  provisions  of  s.  43  do  not  apply  to  applications  for  execution. 
Hence  where  a  decree  awards  two  distinct  reliefs,  an  application  to  enforce  one 
relief  is  no  bar  to  a  subsequent  application  to  enforce  the  other  relief,  though 
both  the  reliefs  are  awarded  by  the  same  decree  (d). 

3.  The  provisions  of  Chapter  VII  of  the  Code  ^ss.  96  to  109)  do  not  apply 
to  applications  for  execution.  Hence  if  the  applicant  fails  to  appear  at  the  hear- 
ing of  the  application,  the  Court  cannot  dismiss  the  application  under  s.  102, 
though  it  may  do  so  under  its  inherent  power  (e).  And  where  in  the  exercise  of 
this  power  an  application  for  execution  is  dismissed,  the  Court  has  no  power  t« 
restore  it  to  the  file  under  s.  103  (/),  for  that  section  does  not  apply.  But  though 
the  Court  has  no  power  to  restore  to  the  file  an  application  which  has  once  been 
dismissed  for  default,  such  dismissal  is  no  bar  to  a  fresh  application  for 
execution  (g,y 

4.  The  provisions  of  Chapter  XUI  of  the  lode  (ss.  157  to  158)  do  not 
apply  to  applications  for  execution.  Hence  an  order  dismissing  an  application 
for  default  is  no  bar  to  a  fresh  application  for  execution  (/i). 

5.  The  provisions  of  s.  373  do  not  apply  to  applications  for  execution. 
Hence  the  withdrawal  of  an  application,  though  it  be  without  the  leave  of  the 
Court,  is  no  bar  to  a  fresh  application  for  execution  (/;. 


(j-)      VenTcayi/a  v.  liafjhara,  22  Mad,  320. 

(//)    Pattakara  v.  lianodsavti,  6  Mad  365,  367. 

(z)     lihagu   v.     BatramJuh,  9  Bom.  318;  leii- 

kdi/i/a  V.  lUKjhtna,  22  Miul.  320. 
(rt)    Pattakara  v.  liangasimi,  6  Mad.  365 
{b)     Visalatchi  Y   Sirasankara,  A  Mad.  2^. 
[c)    The  first  of  these  was  ASarJu  Pramd  v. 

Sita  Ham.  10  All,  71 
id)    liadha  v    Iiadhn,U  Cal.  515;   Sadho  v 


(r) 
(/) 

0) 


Haual,  19  All.  98. 
Dhcnkal  v.  Phakkar,  15  All.  84. 
Hajrat  v    Valiulnissa,  18  Bom.  429. 
Thakur  Prasad  v  FakiruUah^  17  All.  106 

112,  22  I  A.  44. 
Tirthasami  v.   Annappayya,  18  Mad,  131. 
Thakur  Prasad  y.  FakiruUa,  17   All.    06 

22  I.  A.  44  ;  ffunle  Kehan  v   Nil  Mad 

/*«5,  18Cal  615. 
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231«     If  a  decree  has  been  passed  jointly  in  favour  of 
Application  by  joint     ^orc    persons    than    one,   any    one   or 
decreehoider.  more   of   such    persoiis,  or  his  or  their 

representatives,  may  apply  for  the  execution  of  th(»  whole 
decree  for  the  benefit  of  them  al',  or,  where  nny  of  them 
has  died,  for  the  benefit  of  the  survivors  and  the  representa- 
tive in  interest  of  the  deceased. 

If  the  Court  sees  sufficieni  cause  for  nllowing  the 
decree  to  be  executed  on  an  application  so  made,  it  shall 
pass  such  order  as  it  deems  necessary  for  protecting  the 
interests  of  the  persons  who  have  not  joined  in  the 
application 

What  in  a  joint  decree? — A  decree  jointly  passed  in  favour  of  more 
persons  than  one  is  a  joint  decree.  A  and  B  obtain  a  decree  against  C  for  Rs. 
5,000:  this  is  a  joint  decree.  /\nd  it  is  yet  a  joint  decree,  though  the  shares  of  A 
and  B  in  the  decretal  amount  m^y  be  determined  by  the  decree.  Thus  if 
it  is  determined  by  the  decree  that  the  share  of  A  is  Rs.  2,000,  and  the  share  of 
B  is  Rs.  3,000,  the  decree  is  still  a  joint  decree,  unless  the  decree  directs  C  to  pay 
Rs.  2,000  to  A,  and  Rs.  3,000  to  /?,  in  which  case  it  is  not  a  joint  decree. 

Application  by  one  of  several  decree-holders  for  execution  of  the 

whole  decree* — Ordinarily  all  the  decree-holders  in  a  joint  decree  must  join  in  an 
application  for  execution  of  the  decree.  The  present  section  provides  for  the  case 
in  which  all  the  decree-holders  are  unable  or  are  unwilling  to  join  in  the  appli- 
cation, and  in  such  case  enables  one  or  more  of  such  decree-holders  to  apply  for 
execution  of  the  whole  decree  "for  the  benefit  of  them  all."  Where  an  appli- 
cation is  made  under  this  section  by  some  only  of  several  joint  decree-holders,  the 
Court  may,  in  its  discretion,  grant  or  refuse  the  application  (J).  Similarly,  it  is 
within  the  discretion  of  the  Court  to  give  notice  to  the  other  decree-holders  or  to  the 
judgment-debtor  before  making  an  order  for  execution  under  this  section  ;  it  is  not 
obligator^'  upon  the  Court  to  do  so  (k).  If  the  application  is  allowed,  the  Court 
will  under  the  last  clause  of  the  section  pass  such  order  as  it  deems  necessary  for 
protecting  the  interests  of  the  other  decree-holders  and  of  the  judgment-debtor  (/). 
The  provisions  of  this  section  do  not  apply  where  by  the  terms  of  the  decree 
execution  has  been  made  dependent  on  all  the  decree-holders  joining  in  the  appli- 
cation (m). 

Application  by   one  of    several  decree-holders    for  execution  in 

respect  of  his  share  of  the  decree  • — The  application  under  this  section  by  one 
of  several  holders  of  a  joint  decree  must  be  for  the  execution  of  the  whole  decree, 
and,  further,  it  must  be  for  the  benefit  of  himself  and  the  other  decree-holders. 
A  joint  decree  cannot  be  executed  by  one  of  several  joint  holders  in  respect  only 
of  his  share  of  the  decree  («).  Thus  if  a  decree  is  passed  for  A  and  B  for  Rs.  5,000, 
the  decree  is  joint,  and  neither  A  nor  //  can  apply  for  execution  of  his  proportionate 
share  of  the  decree,      hut  one  of  several  holders  of  a  joint  decree  may  apply  for 


1  J)    Ahnied  v.  Shahzada.  7  C.  L.  R.  537. 

\k)    Durga  Das  v.  J)ewraj,  33  Cal.  306. 

(/      Tarasumlari  v.  Beharilal,  1  B.L.R.  A.C. 

28. 
(m)    Farzandx.  Abdullah,  %\\\    69.  i  Ma<l.  464. 


(«)  Collector  of  Shahjahanpur  v.  SurjaH,A 
All.  72 ; B'nnar»i  Das  v.  Maharani,  5 
All.  27,  i5;Dalichand  v.  Bai  Shirker, 
15  Bom.  242;  Afut/i««ami   v.  Natesa,  18 
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S«  231  execution  of  the  decree  to  the  extent  of  his  interest  therein,  if  the  extent  of  such 

interest  is  determined  by  the  decree.  Thus  if  in  a  suit  for  possession  of  land  by 
A  and  B  against  C  the  Court  has  declared  each  of  the  plaintiffs  to  be  entitled  to  a 
moiety  of  the  land,  the  Court  may  allow  either  plaintiff  to  execute  the  decree 
to  the  extent  of  his  one  half  share,  though  the  decree  is  a  joint  decree  (o).  See 
notes,  "What  is  a  joint  decree?"  p.  227  ante. 

The  rule  set  forth  above  that  one  of  several  holders  of  a  joint  decree  is 
not  entitled  to  execution  in  respect  of  his  share  of  the  decree,  but  that  he  must 
apply  for  execution  of  the  whole  decree,  applies  only  in  those  cases  where  the 
whole  decree  has  remained  unsatisfied.  That  rule  does  not  apply  where  a  joint 
decree  has  been  satisfied  in  part  before  the  date  of  the  application  for  execution 
under  this  section.  In  such  a  case,  execution  cannot  issue  for  the  whole  decree, 
but  only  for  so  much  thereof  as  has  remained  unsatisfied.  This  subject  is  consi- 
dered in  the  next  following  paragraph. 

Payment  by  judgment-debtor  out  of  Oourt  to    one    of   several 

holders  of  a  joint  decree. — A  obtains  a  decree  against  C  for  Rs.  5,000.  In  such 
a  case  the  safest  course  for  C  is  to  pay  the  amount  of  the  decree  m^o  Court  (p.  257). 
The  Court  will  then  pay  the  amount  to  A  on  his  application.  If  C  does  not  adopt 
that  course,  and  pays  the  amount  to  A  out  of  Court  (s.  257),  C  must  see  that/^,  the 
decree-holder,  certifies  the  payment  to  the  Court.  If  A  fails  to  certify  the  payment, 
C  must  apply  to  the  Court  to  record  the  payment  as  certified.  If  C  also  fails  to  do 
so,  the  Court  executing  the  decree  will  not  recognise  the  payment.  Hence  if  Ay 
notwithstanding  the  payment  to  him  of  the  amount  of  the  decree,  applies  for 
execution  of  the  decree  against  C,  the  Court  will  direct  execution  to  issue  (s.  258). 
Suppose  now  that  there  are  two  or  more  decree-holders,  and  the  payment  is 
made  by  the  judgment-debtor  to  one  of  them.  What  are  the  rights  of  the  other 
decree-holders  to  execute  the  decree  ?    We  proceed  to  answer  this  question. 

I.  (1)  A  and  B  obtain  a  decree  against  C  for  Rs.  5,000.     C*pay8  B  h\s  share 

of  the  decretal  amount  out  of  Court,  and  the  payment  is  certified  to 
the  Court.  A  then  applies  under  this  section  for  execution  of  the 
whole  decree.  A  cannot  execute  for  more  than  his  own  share,  as  the 
decree  has  been  satisfied  as  to  ^'s  share  *p). 
(2)  Suppose  that  in  the  above  case,  the  payment  is  not  certified  to  the 
Court,  but  B  admits  the  payment.  The  result  will  be  the  same  as  in 
ill.  (1)  iq).  But  if  B  does  not  admit  the  payment,  the  Court  may 
allow  execution  to  issue  for  the  whole  decree. 

II.  A  and  Z?  obtain  a  decree  against  C  for  Rs.  5,000.  C  pays  the  whole 
amount  of  the  decree  to  B  out  of  Court,  and  the  payment  is  certified  to  the  Court. 
A  then  applies  for  execution  of  the  decree  to  the  extent  of  his  own  share.  Is  A 
entitled  to  execute  the  decree  to  the  extent  of  his  own  share,  regard  being 
had  to  the  fact  that  B  has  certified  satisfaction  of  the  whole  decree  ?  Yes,  for  one 
of  two  joint  decree-holders  cannot  alone  certify  satisfaction  of  the  whole  decree  so 
as  to  bind  the  other  decree-holder,  though  he  may  certify  satisfaction  in  respect  of 
his  own  share  therein  (r).  In  the  case  put  above,  A  has  another  remedy  besides 
proceeding  in  execution  against  C.  That  remedy  is  by  way  of  suit  against  B  to 
recover  his  share  from  him,  as  he  (B)  has  certified  to  the  Court  that  he  has  re- 
ceived payment  from  C  of  the  whole  amount  of  the  decree  (s). 


(0)    Hurrish  Chumler  v.  KalisundeH,  9  Cal. 

482,  10  I.  A.  4. 
(p)    Tnrruck  v.  Divendro,  9  Cal.  831. 
(q,    Sultan  v.  Savalayammal,  15  Mad.  543. 
in     Tannnan  Singh  y.  L achh miu,  2S  Al\.  318; 


Moti  Ramy.  HamtUy  26  All.  334;  Lack- 
man  v.  Chaturbhxij,  28  AJl.  252. 
(*)    Smnaaundaram  s.  Erishvaaamy,  29  Mad. 
183. 
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**  Representative.*'— The  term  •*  representative  "  in  line  3  of  the  section         o'll^Jftft 
includes  the  transferee  of  a  decree  within  the  meaning  of  s.  233  (t). 

Al>peal- — An  order  determining  any  question  mentioned  or  referred  to  in 
s.  244  is  a**  decree"  (s.  2),  and  is  therefore  appealable  under  s.  540.  The 
questions  referred  to  in  s.  244  are  questions  arising  between  a  decree-holder  on  the 
one  hand  and  the  judgment 'debtor  on  the  other,  and  relating  to  the  execution, 
discharge  or  satisfaction  of  the  decree.  Hence  orders  determining  such  questions 
are  appealable  as  decrees  under  s.  540.  Bearing  this  is  mind,  we  proceed  to  note 
the  following  cases : — 

(1)  A  and  ^  obtain  a  decree  againgt  CI  A  alone  applies  for  execution  of 
the  whole  decree.  C  (the  judgment-debtor)  contends  that  A  alone  should  not  l)C  al- 
lowed to  execute  the  whole  decree  Here  the  question  being  one  between  a  decree- 
holder  and  the  judgntent -debtor ySiny  order  made  upon  the  application  is  appeal- 
able. Hence  if  the  application  is  allowed,  C  may  appeal  from  the  order,  and  if  the 
application  is  disallowed,  A  may  appeal  from  the  order  (u). 

(2)  Suppose  that  in  the  above  case,  the  objection  to  execution  was  raised 
not  by  C,  the  judgment-debtor,  but  by  i?,  the  other  decree-holder.  In  such  a  case, 
the  question  being  betideen  the  decree-holders  inter  sc,  no  appeal  will  lie  from  any 
order  made  upon  the  api^lication,  whether  the  application  is  allowed  or  refused  (v)* 

Limitation'— See  Limitation  Act,  1877,  art.  179,  Explanation  1. 

232,  If  a  decree  be  transferred  by  assignment  in  writ- 
Appiication  by  trans-  ing,  OF  by  Operation  of  law,  from  the  de- 
feree  of  decree.  cree-holder  to  any  other  person,  the  trans- 

feree may  apply  for  its  execution  to  the  Court  which  passed 
it ;  and,  if  that  Court  thinks  fit,  the  decree  may  be  executed 
in  the  same  manner  and  subject  to  the  same  conditions  as  if 
the  application  were  made  by  such  decree-holder. 

Provided  as  follows  : — 

(a)  where  the  decree  has  been  transferred  by  assign- 
ment, notice  in  writing  of  such  application 
shall  be  given  to  the  transferor  and  the  judg- 
ment-debtor, and  the  decree  shall  not  be  exe- 
cuted until  the  Court  has  heard  their  objec- 
tions (if  any)  to  such  execution  : 

{b)  where  a  decree  for  money  against  several  persons 
has  been  transferred  to  one  of  them,  it  shall 
not  be  executed  against  the  others. 

Application  for  execation  by  transferee  of  decree.— No  order  should 

be  made  under  this  section  for  the  execution  of  a  decree  on  the  application  of  a 
transferee  of  the  decree  unless  — 

I.     the  decree   has  been    transferred   by    assignment  in    writing  or  by 
operation  of  law ; 


(t)    Dwar  Hukah  v.  Fatik,  26  Cal.  250.  I    (v)    RaUinlal  v.  Bai  Gulab,  23  Bom.  623. 

(u)    Lakshmi  r.  Fonnassa,  17  Mad.  394.  | 
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S«  282  II.     the  application  for  execution  is  made  to  the  Court  which  passed  the 

decree ;   and 
III.     notice  of  the  application   has   been  given    to  the  transferor  and  the 
j  udgment-debtor . 
We  proceed  to  consider  the  above  conditions  in  turn. 

I.    Who  may  apply  for  execation  under  this  section.— The  following 

persons,  and  no  others,  may  apply  for  execution  under  this  section  — 

(a)  The  transferee  of  a  decree  under  an  assignment  m  wr/Ving.  [A  trans- 
feree under  an  oral  assignment  has  no  locus  standi  to  apply  for 
execution  under  this  section  (w).  ] 

(b)  The  transferee  of  a  decree  by  operation  of  law,  e.^.,  the  legal  repre- 
sentive  of  a  deceased  decree-holder,  or  the  OfBcial  Assignee  in  the 
case  of  an  insolvent  decree-holder,  or  the  purchaser  of  a  decree  at  a 
Court-sale  in  execution  of  a  decree  against  the  decree-holder  (x).  See 
s.   273. 

(c)  A  transferee  under  an  assignment  in  writing  or  by  operation  of  law 
from  the  transferee  mentioned  in  els.  (a)  and  (b),  by  immediate  or 
mesne  assignment  {y). 

Explanation. — The  expression  '*  transferee  "  in  els.  (a),  (b)  and  (c),  is  not 
confined  to  a  transferee  of  the  whole  decree,  but  includes  a  transferee  of  ^portion 
of  the  decree  («),  or,  where  the  decree  is  a  joint  one,  the  transferee  of  the  interest 
of  any  decree-holder  in  the  decree  (a). 

Illustrations  of  the  Explanation. 

1.  A,  who  holds  a  decree  against  8  for  Rs.  5,000,  transfers  his  interest  in 
the  decree  to  the  extent  of  Rs.  2,000  to  X.  The  application  for  execution  may 
be  made  [and  this  is  what  concerns  us  at  present]  by  X  as  assignee  of  a  portion 
of  the  decree,  or  it  may  be  made  by  A,  the  decree-holder,  or  by  A  and  X  both  together. 
In  any  case  the  application  must  be  for  execution  of  the  whole  decree  :  Kishore 
V.  Gisborne  &  Coy.,    17  Cal.  341  ;  Gyamonee  v.  Radha,  5  Cal.  592. 

2.  A  and  B  obtain  a  decree  against  C  for  Rs.  5,000.  A  assigns  his  interest 
in  the  decree  to  X.  Here  X  occupies  the  double  character  of  a  transferee  within 
the  meaning  of  this  section,  and  of  a  transferee  of  an  interest  in  a  joint  decree 
within  the  meaning  of  s.  231.  Hence  any  application  that  X  may  make  for 
execution  will  be  governed  by  the  provisions  both  of  this  and  the  preceding 
section  :     Dwar  Buksh  v.  Fatik,  26  Cal.  250. 

Benaniidar*-^'^^  obtains  a  decree  against  B.  C  purchases  the  decree  from 
A  in  the  name  of  D.  Here  C  is  the  real  transferee,  and  D  is  benamidar  or  ostensible 
transferee.  If  D  applies  for  execution,  and  it  is  brought  to  the  notice  of  the  Court 
that  he  is  a  mere  benamidar,  no  order  should  be  made  for  execution  (b).  But 
if  the  Court,  without  knowing  that  Z?  is  a  benamidar,  makes  an  order  for 
execution  after  issuing  notices  to  the  transferor  and  the  judgment-debtor  as 
required  by  this  section,  and  steps  have  been  taken  by  D  towards  execution,  the 
proceedings  in  execution  are  binding  upon  the  judgment-debtor  to  the  same 
extent  as  if  the  application  was  made  by  the  real  transferee.  That  is  to  say, 
if  the  judgment-debtor  found  out  at  a  later  stage  of  the  execution-proceedings 
that    D   was   merely   a   benamidar,  and    brought   that  fact   to    the    notice    of 


(m?)    Parvata  v.  Digambar,  15  Bom.  307, 

(X)    See  Oour  Sundar  v.  Hem  Chunder,  16 

Cal.  355. 
{y)    See  Amar  Chundra  v.  Oiiru  Proaumw,  27 

Cal.  488 :  Ganga  v.  Yalruh,  27  Cal.  670. 


(«)    Kishore  v.  Ginhome  and  Coy.  17  Cal.  341.    '  Cal.  388,  392,  393. 


(a)  Muthuvarayana  v.  Balakrishna,  19  Mad. 

306. 

(b)  Abdul  V.  Chukhun,  5  C.  L.  K.  253;  Goiir 
Sunder  v.  Hem  Ch under,  16  Cal.  355, 
explain «^d  in  Balkishen  v.   Bedmati.  20 
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the  Court,  the  proceedings  would  not  be  set  aside  as  invalid,  though  further 
execution  would  be  stopped  (c). 

The  mere  fact  that  an  order  for  execution  has  been  made  on  the  applica- 
tion of  a  henamidar  does  not  preclude  the  real  transferee  from  applying  under 
this  section  to  conduct  the  further  execution  of  the  decree  himself.  But  the 
proceedings  in  execution  up  to  that  date  are  binding  upon  the  real  transferee  (d), 

II.    Application  for  execution  by  a  transferee  should  be  made  to  the 

Court  which  passed  the  decree—^  transferee  of  a  decree  must  apply  for 
execution  to  the  Court  which  passed  the  decree,  though  the  decree  has  been  sent 
for  execution  to  another  Court  (e).  The  Court  to  which  a  decree  has  been  trans- 
mitted for  execution  has  no  jurisdiction  to  make  an  order  for  execution  on  the 
application  of  a  transferee  of  the  decree.  If  such  an  order  is  made,  it  is  illegal, 
and  will  be  set  aside  in  appeal  (/). 

IIL   Notice  shall  be  given  to  the  transferor  and  the  judgment-debtor. 

--If  no  notice  is  given,  the  Court  has  no  power  to  execute  (g).  Where  the 
judgment-debtor  is  dead,  the  notice  required  by  this  section  may  be  given  to 
his  legal  representative  (h). 

There  is  nothing  to  preclude  a  transferee  of  a  decree  from  applying  under 
8.  223  to  the  Court  which  passed  the  decree  to  send  the  decree  for  execution  to 
another  Court  (/).  But  the  notice  required  by  tWs  section  must  be  issued  by 
the  ourt  which  passed  the  decree,  and  not  by  the  Court  to  which  the  decree  is 
sent  for  execution -(/). 

The  mere  issue  of  a  notice  under  this  section  does  not  operate  as  a  revivor 
within  the  meaning  of  art.  180  of  the  Limitation  Act  (k), 

**If  the  Oourt  thinks  fit.** — The  Court  may,  in  its  discretion,  grant  or 
refuse  an  application  for  execution  made  by  a  transferee.  The  transferee  is  not 
entitled  to  execution  as  of  right,  like  the  original  decree-holder  (/). 

Transfer  of  money-decree  to  one  of  the  several  judgment-debtors.— 

This  subject  may  be  considered  under  the  following  two  heads  : — 

1.  Where  the  whole  decree  has  been  transferred. 

2.  Where  the  decree  is  a  joint  one,  and  an  interest  only  in  such  a  decree 
has  been  transferred. 

First,  as  regards  transfer  of  the  whole  decree,— Where  a  decree  for 
money  has  been  transferred  by  assignment  or  by  operation  of  law  to  one  of  several 
judgment-debtors,  the  decree  is  wholly  extinguished.  Hence  the  transferee  cannot 
execute  the  decree  against  the  other  judgment-debtors,  but  his  remedy  against 
them  is  by  a  regular  suit  for  contribution,  as  if  the  decree  had  been  satisfied  by 
him.  This  may  be  explained  by  the  following  illustrations,  of  which  only  the 
second  and  third  bear  on  the  point  now  under  consideration  : 

Illustrations. 

(a)  A  obtains  a  decree  against  B  and  Cfor  Rs.  5,000.  B  satisfies  the  de- 
cree by  paying  Rs.  5,000  to  ^.  In  such  a  case  C  is  bound  to  pay  to  B  his  (Cs) 
share  of  the  judgment-debt.  If  C  fails  to  contribute  his  share,  B's  remedy  is  to 
sue  him  to  recover  the  amount.     [This  illustration  is  merely  introductory'.] 

(b)  A  obtams  a  decree  against  B  and  C  for  Rs.  5,000.     B  purchases  the  de- 

(c) 
id) 
(e) 

if) 

(g) 


S.  932 


BalkUhen  v.  Bedmati,  20  Cal.  388, 395. 
Manikkam  v.  Tatayya,  21  Mad.  SSi. 
FramAi  v.  Ratanaha,  9  B.  H.  C.  49;  Kadir 

V.  Ilahi  Bakhsh,  2  All.  283. 
Amar  Chwndra  v.  Chiru   Proaunno,    27 

Cal.  488. 
Gulzari  v.  Daya  Bam,  9  All.  46. 


(/I)    Khuahrobhai  v.  Hormazsha,  11  Bom.  727. 
(t)    Chathoth  v.  Saidindavide,  26  Mad.  259. 
U )    Nando  Lai  v.  Chutterput,  29  Cal.  235. 
(k)    Mouohar  Das  v.  Futteh  Chand.  30  Cal. 

979. 
(I)    Megii  Narayan  v.  Badha,  4  B.  L.  R.  A.  C. 

200;  Parua fa  v.  Digambar,  15  Boni.  307. 


Digitized  by 


Google 


232  CIVIL   CODE    PROCEDURE 

*Qm  Qfift  ^"^^  ^'^'"  ^'  ^*'^*  ^  ®  position  is  exactly  the  same  as  in  ill.  (a)  ;  that  is  to  say, 
the  decree  must  be  taken  as  having  been  satisfled  by  B.  B  cannot  therefore  exe- 
cute the  decree  against  C,  and  his  only  remedy  is  to  bring  a  suit  against  C  for 
contribution  :     Sreenath  Doss  v.  Juggadanund,  9  W.  R.  230. 

(c)  A  obtains  a  decree  against  B  and  C  for  Rs.  5,000.  A  dies,  and  on  his 
death  the  decree  passes  to  B  as  his  heir.  The  position  is  the  same  as  in  ill.  Qi)  : 
Banarsi  v.  Maharani^  5  All.  27. 

Nexty  as  regards  transfer  of  an  interest  in  a  decree. — Where  a  decree 
has  been  passed  jointly  in  favour  of  two  or  more  persons,  and  the  interest  of  any 
decree-holder  in  such  decree  has  been  transferred  by  assignment  or  by  operation 
of  law  to  one  of  several  judgment-debtors,  the  decree  is  so  far  extinguished,  and 
execution  can  only  issue  for  the  remainder  of  the  decree. 

Illustration. 

A  and  B  obtain  a  decree  against  C  and  D  for  Rs.  5,000.  A's  share  of  the 
decree  is  Rs.  2,000.  A  dies,  and  on  his  death  his  interest  in  the  decree  passes  to 
C  as  his  heir.  Neither  B  as  decree-holder  nor  C  as  transferee  can  execute  the 
decree  against  D  for  more  than  Rs.  3,000:  Pogose  v.  Fukurooddeen,  25  W.  R* 
343 ;  Banarsi  v.  Maharaniy  5  All.  27.  The  same  rule  has  been  held  to  apply  to 
mortgage-decrees:    Kudhai  v.  Sheo  Dayal,  10  All.  570. 

Appeal* — An  order  determining  any  question  between  the  judgment-debtor 
and  the  representative  of  the  decree-holder  (s.  244)  is  a  decree  (s.  2),  and  there- 
fore appealable  as  such  (s.  540).  A  transferee  of  a  decree  is  a  '*  representative" 
of  the  decree-holder  within  the  meaning  of  s.  244.  Therefore  an  order  refusing  to 
recognize  the  transferee  of  a  decree  or  dismissing  his  application  for  execution  on 
the  objection  of  the  judgment-debtor  is  a  decree,  and  appealable  as  such  (m). 

Suit  by  transferee* — A  transferee  of  a  decree,  whose  application  is  re- 
jected under  this  section  on  the  ground  that  the  transfer  is  not  a  valid  one,  is  not 
precluded  from  instituting  a  regular  suit  for  a  declaration  as  to  the  validity  of  the 
transfer.     Such  a  suit  is  not  barred  under  s.  244  (n). 

233*     Every  transferee  of   a    decree   shall   hold    the 
^      ,  .  _     same  subject  to  the  equities  (if  any)  which 

Transferee    to    hold       .,  .,''  xJUx  '   Vj,      if  ^^ 

subject  to  equities  en-     the    judgment- debtor    might    have    en- 
^^n^hoidci^**"^^  ^"      forced     against     the     original     decree- 
holder. 

Equity  of  Judgment-debtor.— if  the  judgment-debtor  has  the  right  or 
equity  to  set-off  his  cross-decree  against  the  transferor  under  s.  246,  the  transferee 
will  hold  the  decree  subject  to  that  right  or  equity. 

Illustrations, 

1.  A  holds  a  decree  against  B  for  Rs.  5,000.  B  holds  a  decree  against  A 
for  Rs.  3,000.  A  transfers  his  decree  to  C.  C  cannot  execute  the  decree  against  B 
for  more  than  Rs.  2,000:  Kaim  Ali  v.   Lakhikant,  1  B.L.R.F.B.  23. 

2.  A  obtains  a  decree  against  B  for  Rs.  5,000.  B  then  sues  A  for  Rs. 
2,000.  Pending  B's  suit,  C  obtains  a  transfer  of  A 's  decree  with  notice  of  the 
suit.  A  decree  is  then  passed  for  B  in  his  suit  against  A.  C  applies  for  execution 
against  B  of  the  whole  decree  for  Rs.  5,000.  He  is  not  entitled  to  execute  for  more 
than  Rs.  3,000,  as  the  transfer  was  taken  with  notice  of  B's  suit:  Kristo  Ramani 
V.  Kedarnath,  16  Cal.  619.    See  also  Sinnu  v.  Santhoji,  26  Mad.  428,  and  s.  246. 

(m)    Badri  Narain  v.  Jai  Kishen,  16  All.  483 ;    I  ammal  v.  Chidambaram,  25  Mad.  383. 

TametharY.  Tha^r,  25  All.  443 ;  Gart^a       (n)    Bomm/mapaH-v.  Chintakunta,  26    Mad 
Da$  V.  Yakut,  27  Cal.  670;  Subbuthay-   I  264. 
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234*     If  a  judgment- debtor  dies  before  the  cUcree  has 
been  fully  executed,    the   holder   of   the 
diis  ^^^J:V:.ec:^Z     decree  may  apply   to   the   Court  which 
application    may    be     passed  it   to   execute   the   same   against 
prescntfdvT.*    **  ^      ^^^    legal    representative     of     the     de- 
ceased. 

Such  representative  shall  be  liable  only  to  the  extent  of 
the  property  o£  the  deceased  which  has  come  to  his  hands 
and  has  not  been  duly  disposed  of ;  and  for  the  purpose  of 
ascertaining  such  liability  the  Court  executing  the  decree 
may,  of  its  own  motion  or  on  the  application  of  the  decree- 
holder,  compel  the  said  representative  to  produce  such 
accounts  as  it  thinks  fit 

Execntion  against  legal  representative.— This  section  enables  a  decree- 
holder  to  execute  his  decree  against  the  legal  representative  of  a  deceased 
judgment-debtor.  The  liability  of  a  legal  representative  in  execution  proceedings 
is  confined  to  the  property  of  the  deceased  which  has  actually  come  to  his  hands. 
If  the  decree-holder  seeks  to  make  the  legal  representative  also  answerable  for 
the  property  of  the  deceased  which  with  due  diligence  on  his  part  would  have 
come  to  his  hands,  his  proper  remedy  is  by  way  of  suit  against  the  legal  repre- 
sentative, and  not  by  execution  proceedings  under  this  section  (o). 

A  decree-holder  is  entitled  under  this  section  to  have  the  amount  of  the 
decree  paid  out  of  the  assets  of  the  deceased  in  the  hands  of  the  legal  representative 
which  have  not  yet  been  duly  disposed  of.  Hence  the  legal  representative  is 
bound  to  pay  to  the  decree- holder  the /m//  amount  of  the  decree,  though  there  may 
be  other  creditors  of  the  deceased,  and  the  assets  may  not  be  sufficient  to  pay 
them  all  in  full  (/»). 

Execution  against  person  (other  than  legal  representative)   in 

possession  of  the  estate  of  the  deceased-— When  a  judgment-debtor  dies, 
and  a  stranger  takes  possession  of  his  property,  the  decree  could  not  be  executed 
against  the  stranger,  for  he  is  not  a  "legal  representative"  within  the  meaning  of 
this  section  (q).  But  if,  upon  the  death  of  a  judgment-debtor,  possession  of  his 
property  is  taken  by  a  residuary  legatee  under  his  will,  and  such  legatee  applies 
for  letters  of  administration  with  the  will  annexed  under  the  Probate  and 
Administration  Act,  the  decree  may  be  executed  against  him,  though  letters 
of  administration  may  not  have  been  issued  to  him  on  the  date  of  the  order  for 
execution.  The  reason  is  that  a  residuary  legatee  in  possession  of  the  estate  of  the 
deceased,  who  has  applied  for  letters  of  administration  with  the  will  annexed, 
is  a  "legal  representative"  within  the  meaning  of  this  section  (r). 

Execution  against  surviving  co-parceners.-  A  and  his  sons  b  and  c 

are  members  of  a  joint  Hindu  family.  X  obtains  a  decree  against  A  for  Rs. 
5,000.  [Be  it  observed  that  this  is  a  mowcj-decree.]  A  dies,  and  X  applies  for 
execution  under  this  section  against  B  and  C.  Can  the  decree  be  executed  under 
this  section  against  ancestral  property  in   the  hands  of  B  and  C?     According 

(o)    Khuahrobhai  v.  Hormazaha,  11  Bom.  727.    I   (q)    Chathaielan  v.  Oovinda,  17  Mad.  186. 
(p)    Venkatarangayanv.  Ki9hna8amU22HvA.   I   (r)    C/tunil^al  v.  Osmond,  30  Cal  1044. 
194. 
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S»  284  to  the  Bombay  decisions,  it  can  be  so  executed,  for  the  sons  are  bound  to  pay 

their  father's  debts  to  the  extent  of  the  entire  family  estate  uniesft  the  debts 
have  been  contracted  for  immoral  purposes,  and  if  the  obligation  can  be  enforced 
in  a  regular  suit  against  the  sons,  it  can  equally  be  enforced  in  execution  pro- 
ceedings. If  the  sons  object  that  the  debts  arc  tainted  with  immorality,  the 
question  may  be  determined  by  the  Court  executing  the  decree  under  s.  244  (s). 
But  according  to  the  Madras  {t),  Allahabad  (m),  and  Calcutta  (v)  decisions,  a 
decree  against  the  father  cannot  be  executed  against  ancestral  property  in  the 
hands  of  the  sons,  not  even  to  the  extent  of  the  father's  interest  in  the  property, 
for  the  sons  succeed  to  the  interest,  not  as  "legal  representatives"  of  the  father, 
but  by  survivorship.  The  proper  remedy  for  the  decree-holder,  according  to 
those  decisions,  is  to  bring  a  regular  suit  against  the  sons ;  for  it  has  been  held 
by  those  Courts,  that  the  question  whether  the  debts  are  tainted  with  immorality' 
cannot  be  gone  into  in  execution  proceedings  under  s.  244.  But  it  has  been  held  by 
the  same  Courts,  that  if  the  property  has  been  attached  in  the  lifetime  of  the 
father,  the  proceedings  in  execution  might  be  continued  against  the  sons  under 
this  section  (w). 

The  foregoing  remarks  apply  to  money-decrees  only,  and  not  to  mortgage- 
decrees.  If  in  the  case  put  above,  the  father  had  mortgaged  the  ancestral 
property,  and  a  decree  had  been  made  against  him  for  sale  of  the  mortgaged 
property,  in  other  words,  if  the  decree  was  a  mortgage-decree,  all  the  Courts  arc 
agreed  that  the  decree  could  be  executed  against  the  sons  after  the  father's  death 
under  this  section  (x).  Where  the  decree  is  for  the  sale  of  the  whole  of  the 
mortgaged  property,  the  sons  cannot  object  in  execution  proceedings  that  their 
share  in  the  property  should  not  be  sold,  on  the  ground  that  they  were  not  parties 
to  the  suit.  Such  an  objection  cannot  be  entertained  in  execution  proceedings, 
for  a  Court  executing  a  decree  must  execute  the  decree  as  it  stands  {y). 

When  is  a  decree  said  to  be  "fully  executed "  7— H a  judgment-debtor 

dies  before  the  decree  has  been  "  fully  executed, "  his  legal  representative  ought 
to  be  brought  on  the  record  before  the  proceedings  in  execution  are  carried  any 
further.  This  raises  the  question — when  is  a  decree  said  to  be  **  fully  exe- 
cuted" ?  It  has  been  held  by  the  High  Court  of  Madras  that  a  decree  cannot  be 
said  to  be  "fully  executed"  until  the  property  attached  has  l)cen  sold^  and  that 
if  the  judgment-debtor  dies  before  sale^  his  legal  representative  ought  to  be  brought 
on  the  record.  If  the  property  is  sold  without  the  legal  representative  being 
brought  on  the  record,  the  sale  will  be  set  aside  (z).  On  the  other  hand,  it  has 
been  held  by  the  High  Court  of  Allahabad  that  once  the  property  is  attached,  the 
decree  is  said  to  be  "fully  executed"  within  the  meaning  of  this  section,  and  the 
property  may  be  sold  without  the  legal  representative  being  brought  on  the  record. 
This  decision  is  based  on  the  ground  that  once  a  property  is  attached,  it  is  in  the 
hands  of  the  law,  and  the  attachment  does  not  abate  on  the  death  of  the  judgment- 
debtor  (a). 

The  application  for  execution  against  a  legal  representative  must  be 
made  to  the  Oourt  which  passed  the  decree. -H  a  judgment-debtor  dies  after 

the  decree  is  sent  for  execution  by  the  Court  which  passed  it  to  another  Court, 


(«)    Uined  V.  Ooinan  Bhaiji,  20  Bom.  385.  t  (x)    Chander  Pershad  v.  Sham  Koer,  33  Cal. 

it)    Venlatarama  v.  Seiithivelu,  13  Mad.  265  ;             676;  Kuriyali  v.  Narayan,  7  Mad.  255. 

(u)    Lachmi  Narain  V.  Knn a  Lai,  16  AW.  ^9.  (y)    Hira  Lai  v.  Parmeahar,  21  All.  266. 

(I?)    Juga  Lai  y.  Audh  Behari,  6  C.W.N.  223;  ;  <x)    RamaHami  v  Bagirathi,    6    Mad.     180; 

Kali  Krishna  V  Raghunath,  $lCa,\.  224.  \             Groves    v.    Administrator-Oeneral,    22 

7v)    Lachmi  Narain  v.  Kunji  Lai,  16  All.  449 ;  I              Mad.  119, 125. 

SinagiH  Zamiddar  v.   Tiruvengada,  7  '  {a)    Sheo  Prasad  v.  Hira  Lai,  12  All.   440 

Mad.  339.  I              Abdur  Rehman  v.  Shankar,  17  AH.   162 
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should  the  application  for  execution  against  the  legal  representative  be  made  to 
the  Court  which  passed  the  decree^  or  couid  ttbcmade  to  the  ^'ourt  to  which  the 
decree  is  sent  for  execution  ?  It  has  been  held  by  the  High  ''ourts  of 
Bombay  (6),  Allahabad  (c),  and  Madras  (d)^  that  the  application  for  execution  in  such 
a  case  must  be  made  to  the  Court  which  passed  the  decree,  and  that  the  Court 
to  which  the  decree  is  sent  for  execution  is  not  competent  to  entertain  the  appli- 
cation and  make  an  order  for  execution  against  the  legal  representative.  If  any 
such  order  is  made  by  that  Court,  the  same  will  be  set  aside.  On  the  other  hand, 
it  has  been  held  by  the  Hi^h  Court  of  Calcutta,  that  an  application  for  execution 
may  be  made  in  such  a  case  to  the  Court  to  which  the  decree  is  sent  for  exe- 
cution (e). 

Successiye  deatlis  of  judgment-debtor  and  his  legal  representative.— 

If  the  legal  representative  of  a  judgment-debtor,  against  whom  execution  has 
been  taken  out  under  this  section,  dies  before  the  decree  has  been  fully  ex  cuted, 
the  decree-holder  may  execute  the  decree  against  his  legal  representative  to  the 
extent  of  any  assets  of  the  original  judgment-debtor  that  may  have  come  into 
the  hands  of  such  legal  representative  (/). 

The  legal  representative  of  a  deceased  judgment-debtor  cannot 
impeach  the  validity  of  any  proceeding  lawfully  taken  during  the  lifetime 

of  the  deceased* — ^4  obtains  a  decree  against  B.  A  then  transfers  the  decree 
to  C.  C  applies  for  execution  against  Z?,  and  an  order  is  made  for  execution 
after  notice  to  A  and  B  as  provided  by  s.  232.  A  then  dies,  and  his  legal  repre- 
sentative D  is  brought  on  the  record  under  this  section.  D  cannot  object  to  the 
execution  of  the  decree  on  the  ground  that  the  transfer  was  fraudulent  {g). 

Decree  for  injunction-— An  injunction  obtained  against  a  defendant  re- 
straining the  latter  from  obstructing  the  access  of  light  and  air  to  certain  windows 
may  on  the  death  of  the  defendant  be  enforced  under  this  section  against  his  son 
as  his  legal  representative  by  procedure  under  s.  260  (A).  But  such  an  injunction 
cannot  be  enforced  against  a  purchaser  from  the  defendant,  for  an  injunction 
does  not  run  with  the  land.  The  remedy  of  the  decree-holder  is  to  bring  a  fresh 
suit  for  injunction  against  the  purchaser  (i). 

235      The  application  for  the  txecutiou  of   a   decree 

Contents  of  appii-     "^hall    be    in    writing    verified     by    the 

cation  for  execution  of     applicant     Of     bv    some    Other    person 

proved  to   the   satisfaction  of  the  Tourt 

to  be  acquainted  with  the  facts  of  the  case,  and  shall  contain 

in  a  tabular  form,  the  following  particulars  (namely) : — 

(a)  the  number  of  the  suit ; 
(6)  the  names  of  the  parties  ; 

(c)  thu  date  of  the  decree  ; 

(d)  whether  any  appeal  has   been  preferred  from  the 

decree  ; 
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(b)  Hirachand  v.  Kasturchavd,  18  Bom.  224. 

(c)  Seth  8h<\purji  v.  Shantar,  17  All.  431. 

id)  Swaminatha  v.  Vaidynnatha,  28  Mad.  466. 

(c)  Sham  Ldl  v.  Modhu  Sudan,  22  Cal.  558. 

(/)  Ja/H  Begam  v.  Saira  Bibi,  22  All.  367. 


(O)    Mulc)iani  v  Chhagan,  10  Bom.  74  ;  LUa^ 

dhar  v.  Chaturbhu),  21  All.  277. 
(h)    Saiarlal  v.  Parvatibai,  26  Bom.  283. 
(i)     Dahyabhai  v.  Bapalal,  25  Bom.  140. 
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(e)  whether  any  and  what  adjustment  of  the  matter  in 
dispute  has  been  made  between  the  parties  sub- 
sequently to  the  decree  ; 

(r)  whether  any  and  what  previous  applications  have 
been  made  for  execution  of  the  decree  and  with 
what  result ; 

(g)  the  amount  of  the  debt  or  compensation,  with  the 
interest,  if  any,  due  upon  the  decree,  or  other 
relief  granted  thereby  ; 

(A)  the  amount  of  costs,  if  any,  awarded  ; 

(i)  the  name  of  the  person  against  whom  the  enforce- 
ment of  the  decree  is  sought ;  and 

(j)  the  mode  in  which  the  assistance  of  the  Court  is 
required,  whether  by  the  delivery  of  property 
specifically  decreed,  by  the  arrest  and  imprison- 
ment of  the  person  named  in  the  application,  or 
by  the  attachment  of  his  property  or  otherwise 
as  the  nature  of  the  relief  sought  may  require. 

The  application  f^liall  be  verified*'  An  application  for  execution  may 
be  verified  by  any  person  acquainted  with  the  facts  of  the  case.  It  may  therefore 
be  verified  by  a  person  who  holds  a  general  power  of  attorney  from  the  decree- 
holder,  though  the  decree-holder  may  be  residing  within  the  jurisdiction  of  the 
Court  {j). 

The  application  shall  etate  the  date  of  the  decree  —The  date  of  the 

decree  means  the  date  which  the  decree  is  directed  to  bear  under  s.  205,   and  that 
is  the  date  on  which  the  judgment  was  pronounced   k). 

The  application  shall  specify  the  mode  in  which  the  assistance  of 

the  Court  is  rectuired-— When  an  application  did  not  specify  the  mode  in  which 
the  assistance  of  the  Court  was  required,  it  was  rejected  (/). 

Application  for  order  absolute  for  sale  under  s.  89  of  the  Transfer 

of   Property   Act. — Such  an   applicatiou   is   not   an   application  for  execution; 
it  is  not  therefore  required  to  be  in  the  form  prescribed  by  the  present  section  (m). 


236*  Whenever  an  application  is  made  for  the  attach- 
Appiication  for  at-  ment  of  any  moveable  property  belonging 
?ro'p^rry\o^"rconv  to  the  judgment-debtor,  but  not  in  his 
panied  with  inventor> .  possession,  the  decrec-holder  shall  annex 
to  the  application  an  inventory  of  the  property  to  be  attached, 
containing  a  reasonably  accurate  description  of  the  same. 


( j )     Bakar  v.  Udit  Na rain,  26  All.  154. 
{k)    Golam  r.  Ooljan,  25  Cal.  1C9. 
{I)    Sha  Karamchand  v.  OhelabhaU  19  Bom. 
34. 


(m)  Ajudhiav.  fialdeo,  21  Cal*  818;  Tiluck 
Singh  v.  Paraoteint  22  Ca),  924 ;  Banbir 
V.  DrigpaU  16  All.  23. 
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237.  Whenever  an  application  is  made  for  the  attach-  osfSld 
Further  particulars  mcnt  of  any  immoveable  property  belong- 
rttacVJ?rnr'o7"im:  iog  to  the  judgment-debtor,  it  shall  con- 
moveable  property.  tain  at  the  foot  a  description  of  the  pro- 
perty sufficient  to  identify  it,  and  also  a  specification  of  the 
judgoient-debtor's  share  or  interest  therein  to  the  best  of  the 
belief  of  the  applicant,  and  so  far  as  he  has  been  able  to  as- 
certain the  same. 

Every  such  description  and  specification  shall  be  verified 
in  manner  hereinbefore  provided  for  the  verification  of  plaints. 

238*     If  the  property  be  land  reojistered  in  the  Collec- 
when   application     tor  s  officc,  the  application  for  attachment 
^y"^e^tract^To3coi?     ^hall  bc  accompauicd  by  an  authenticated 
lector's  register.  cxtract  from  the  register  of  such  office, 

specifying  the  persons  registered  as  proprietors  of,  or  as 
possessing  any  transferable  interest  in,  the  land  or  its  re- 
venue, or  as  liable  to  pay  revenue  for  such  land,  and  the 
shares  of  the  registered  proprietors. 

C. — Of  Staying  Eocecution. 

239«     The  Court  to  which  a  decree  has  been  sent  for 
When    Court    may     exccutiou  uudcr  this  chapter  shall,   upon 
stay  execution.  sufficient  causc  being  shown,  stay  the  exe- 

cution of  such  decree  for  a  reasonable  time  to  enable  the 
judgment -debtor  to  apply  to  the  Court  by  which  the  decree 
was  made,  or  to  any  Court  having  appellate  jurisdiction  in 
respect  of  the  decree  or  the  execution  thereof,  for  an  order 
to  stay  the  execution,  or  for  any  other  order  relating  to  the 
decree  or  execution  which  might  have  been  made  by  such 
Court  of  first  instance  or  Appellate  Court  if  execution  had 
been  issued  thereby,  or  if  application  for  execution  had  been 
made  thereto  ; 

and,  in  case  the  property  or  person  of  the  judgment- 
debtor*  has  been  seized  under  an  execution,  the  Court  which 
issued  the  execution  may  order  the  restitution  or  discharge 
of  such  property  or  person  pending  the  result  of  the  appli- 
cation for  Buch  order. 

240*     Before  passing  an  order  under  section  239   to 

Power  to  require  se-     Stay  cxecution    or   for  the   restitution   of 

"::^t'::T[.^n^^^^     property  or  the  discharge  of  the  judgment- 

ment-debtor  debtor,     the    Court    may    require    such 
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2M^244       security  from,  or  impose  such  conditions   upon,  the  judg- 
ment debtor  as  it  thinks  fit. 

241.     No  discharge  under  section  239  of  the  property' 

Liability    of    judg.     ^^  V^]^^^  of  a  judgment-debtor  shall  pre- 

ment-debtor  discharg-     vcut  it  or  him  from  being  r  etaken  in  exe- 

ed  to  be  retaken.  ^^^j^,^  ^f  ^j^^  j^^^^^  ^^^^  £^^  CXCCUtion. 

242«     Any  order  of  the  Court  bv   which  the  decree 

was  passed,  or  of  such   (^ourt  of  Appeal 

parsed 'Sec?ero"''o5    -^5  aforcsaid,   in  relation  to   the    execu- 

Appeiiatc  Court  to  be     tiou    of  811  ch    dccrcc,    shall    bc    binding 

^;;t"UP^"    ^^"^'     upon  the  Court  to  which  the  decree  was 

sent  for  execution. 

243.     If  a  suit  be  pending   in  any  Court  against  the 
holder   of   a  decree   of   such   Court    on 

Stay     of    execution       ,,  j.       r     xi_  •      j.        u 

pending  suit  between  the  part  of  the  pcrsou  agaiust  whom 
decree-holder  and  the  dccrcc  was  passcd,  the  Court  may 
ju  gmen    e   or.  ^.^  .^  think   fit)   Stay  exccutiou  of    the 

decree,  either  absolutely  or  on  such  terms  as  it  thinks  fit, 
until  the  pending  suit  has  been  decided. 

Appeal* — An  appeal  lies  from  an  order  refusing  stay  of  execution  under  this 
section  (w). 

D.  Questions  for  Court  executing  Decree. 

Questions  to  be  de-  244.     The  foUowiug  qucstioMs  shall  be 

cided  by  Court  exe-  determined  by  order  of  the  Court  execut- 

cuting  decree.  j^^  ^  dccrcc  and  uot  by  separate  suit 
(namely)  : — 

(a)  questions   regardinjr    the   amount   of  any    mesne- 

profits  as  to  which  the  decree  has  directed 
inquiry; 

(b)  questions   regarding  the    amount    of   any    mesne - 

prc.fits  or  interest  which  the  decree  has  made 
payable  in  respect  of  the  subject-matter  of  a 
suit,  between  the  date  of  its  institution  and  the 
execution  of  decree,  or  the  expiration  of  three 
years  from  the  date  of  the  decree  ; 

((•)  ^ny  other  questions  arising  between  the  parties  to 
the  suit  in  which  the  decree  was  passed,  or  their 


{        Lingitm  v.  Kandula,  20  Mad.  366. 
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representatives,  and  relatinjr  to  the  execution, 
discharge,  or  satisfaction  of  the  decree,  or  to  the 
stay  of  execution  thereof. 

Nothing  in  this  section  shall  be  deemed  to  bar  a  separ- 
ate suit  for  mesne-profits  accruing  between  the  institution  of 
the  first  suit  and  the  execution  of  the  decree  therein,  where 
such  profits  are  not  dealt  with  by  such  decree. 

If  a  question  arises  as  to  who  is  the  representative  of  a 
party  for  the  purposes  of  this  se  tion,  the  Court  may  either 
stay  execution  of  decree  until  the  question  has  been  deter- 
mined by  a  separate  suit,  or  itself  determine  the  question  by 
an  order  under  this  section. 

Scope  of  the  section-- This  section  provides  inter  alia  that  all  questions 
relating  to  the  execution,  discharge  or  satisfaction  of  a  decree,  or  to  the  stay  of 
execution  thereof,  and  arising  between  the  parties  to  the  suit  in  which  the  decree 
was  passed,  or  their  representatives,  shall  be  determined  by  order  of  the  Court 
executing  the  decree  and  not  by  separate  suit.  This  section  has  been  enacted  for 
the  beneficial  purpose  of  checking  needless  litigation  (o).  It  provides  a  cheap  and 
expeditious  remedy  by  empowering  the  Court  executing  a  decree  to  determine 
questions  that  may  arise  in  execution  proceedings  without  requiring  the  parties  to 
bring  a  separate  suit  in  respect  of  every  question  that  may  arise  between  them  in 
such  proceedings.  Hence  this  section  should  not  be  construed  narrowly  {p  .  At 
the  same  time  the  conditions  which  bar  a  separate  suit  should  not  be  lost  sight  of. 
Those  conditions  are  two  in  number,  the  one  relating  to  the  character  of  the 
questions  in  respect  of  which  separate  suits  are  prohibited,  and  the  other  to  the 
character  of  the  parties  between  whom  the  questions  arise.  The  questions  in 
respect  of  which  a  separate  suit  is  barred  must  be  questions  "relating  to  the  exe- 
cution, discharge  or  satisfaction  of  the  decree,  or  to  the  stay  of  execution  thereof." 
The  parties  between  whom  the  questions  arise  must  be  "the  parties  to  the  suit  in 
which  the  decree  was  passed,  or  their  representatives."  If  a  question  is  of  the 
character  mentioned  above,  and  if  it  arises  between  the  parties  aforesaid,  it 
cannot  form  the  subject  of  a  separate  suit :  it  is  to  be  determined  by  order  of  the 
Court  executing  the  decree.  But  if  the  question  is  not  of  the  above  character,  or 
if  it  does  not  arise  between  the  parties  aforesaid,  it  may  be  determined  by  sepa- 
rate suit. 

Separate  suit  will  not  lie.— When  it  is  said  with  reference  to  this  section 
that  a  separate  suit  will  not  lie,  it  is  understood  that  the  question  relates  to  the 
execution,  discharge  or  satisfaction  of  the  decree,  and,  further,  that  it  arises  be- 
tween the  parties  to  the  suit  or  their  representatives.  We  proceed  to  state  the 
leading  cases  on  the  subject : — 

1.  (  laitn  for  excess  of  property  taken  in  execution  of  decree.-  If  a  de- 
cree-holder takes  in  execution  land  which  is  not  at  all  covered  by  the  decree,  or 
land  which  is  in  excess  of  the  decree,  the  proper  course  for  the  judgment-debtor 
is  to  proceed  by  an  application  under  this  section  for  the  recovery  of  the  land  in 
the  one  case,  and  the   excess  in  the  other,   and  not    by  separate  suit  (qj.     The 


(o     Choudry  Wahed  v.  ML  Jumaee,  11 B  L.R. 

149,  155. 
ip)    Prosunno  Kumar  v  Kali  Das,  19  Cal.  683, 

689  1    I.  A.  166 


iq)  Dulject  v.  Be  will,  22  W.  H.  435: /^»>M 
Mahatav.  Shyanui  C]nini,22  Cal.  483; 
Partab  Singh  v.  Beni  Bam,  2  All.  61. 
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S«  244    question  relates  to  the  execution  of  the  decree,  and,  further,  it  is  one  between  th 
parties  to  the  suit. 

2.  Restitution  of  property  taken  in  execution  of  a  decree^  when  the 
decree  is  reversed  or  varied  in  appeal.  -  A  obtains  a  decree  against  £>'  for 
Rs.  5,000.  B  appeals  from  the  decree.  Pending  the  appeal  A  realises  from  B 
Rs.  5,000  in  execution  of  the  decree.  The  decree  is  then  reversed  in  appeal.  B 
may  claim  a  refund  of  Rs.  5,000  by  an  application  under  this  section,  but  not  by 
separate  suit  (r). 

A  obtains  a  decree  against  B  for  Rs.  5,000.  B  appeals  from  the  decree. 
Pending  the  appeal,  certain  lands  belonging  to  B  are  sold  in  execution  of  the 
decree,  and  purchased  by  A  (s.  294).  The  decree  is  then  reversed  in  appeal, 
and  B  gets  back  his  land.  B  then  sues  A  for  the  value  of  crops  wrongfully 
appropriated  by  A  during  the  period  he  was  in  possession.  It  has  been  held  by 
the  High  Court  of  Calcutta  that  such  a  suit  is  not  barred  under  this  section  is). 

3.  Restitution  of  property  taken  in  execution  of  a  decree^  when  the 
decree  is  amended.  —  A  obtains  against  B  a  conditional  decree  for  sale  on  a 
mortgage.  On  taking  accounts  it  is  found  that  a  sum  of  Rs.  7,000  is  due  by  li 
to  A  on  the  mortgage,  and  a  decree  is  passed  for  A  for  that  amount.  After  the 
decree  is  fully  executed,  B  discovers  an  error  in  calculation,  and  the  decree  is 
amended  by  substituting  Rs.  6,000  for  Rs.  7,000.  B  may  claim  a  refund  of 
Rs.  1,000  by  an  application  under  this  section,  but  not  by  separate  suit  (0- . 
Similarly,  if  A  discovers  an  error  in  calculation  after  the  decree  was  executed, 
and  the  decree  is  amended  by  substituting,  say,  Rs.  7,500  for  Rs.  7,000,  A  may 
claim  the  excess  of  Rs.  500  by  an  application  under  this  section,  but  not  by 
separate. suit  (u). 

4.  Restitution  of  property  sold  in  execution^  when  the  sale  is  set  aside. — 
A  obtains  a  decree  against  B  for  Rs.  5,000.  B  fails  to  pay  the  amount  of  the 
decree,  and  his  property  is  thereupon  sold  in  execution,  and  purchased  by  A^ 
the  decree-holder.  The  sale  is  set  aside  on  B^s  application  on  the  ground  that 
the  property  was  purchased  by  A  without  leave  of  the  Court  as  required  by 
s.  294.  Jt  may  claim  restitution  of  the  property  by  an  application  under  this 
section,   but  not  by  separate  suit  (y), 

5.  Claim  by  legal  representative  of  a  deceased  judgment -debtor  for 
restitution  of  property  taken  in  execution ^  on  the  ground  that  the  decree  is 
a  nullity  so  far  as  regards  the  deceased  Judgment-debtor, —  if  the  hearing  of 
a  suit  is  concluded  and  judgment  reserved,  and  the  defendant  then  dies,  the 
decree  is  binding  upon  his  estate,  though  the  judgment  is  delivered  after  his 
death  (w).  The  reason  is  that  in  such  a  cast  nothing  is  left  to  be  done  by  the 
parties  from  the  moment  the  judgment  is  reserved,  and  any  delay  that  takes 
place  is  the  delay  of  the  Court  (x^.  But  if  a  defendant  dies  before  the  hearing 
is  concluded,  and  a  decree  is  passed  against  him  without  his  legal  representative 
being  brought  on  the  record,  the  decree  is  a  nullity,  and  it  cannot  be 
executed  against  his  legal  representative  (y).  Suppose  now  that  a  defendant 
dies  before  the  hearing  is  concluded,  that  a  decree  is  passed  against  him 
without     his     legal    representative    being    brought    on     the    record,    that     the 


(r)    Saran  V.  Bhagwan,2S  All.    AAl:  Collector  Daulat  Singh  v.  Jugal  Kiahore,  22  All. 

ofJaunpurv.  Bithal  Daa,  24  All    291;  108.                       .        .     v             «i  o 

claim   for  restitution  (by  legal  repre-  (w)    Bamcharya  v.  Anantacharya,  21  Bom. 

tentative)  314;  Surendro  v    Doorga  Soondery,  19 

(«)     Coi^7i  V.  Art*W,rtW.  22  Cal.  501.  ^     ^?*!- 513.  538, 19  I.  A.  108. 

it)     Hariiam  v.AlHhamTnad,  27  All  485;  D/iUM  \x)    Ohetan  y.  Balbhadra,  21  All.  Zl^. 

Kunuar  v  Mahtab  SivgK  22  All.  79.  {y)    Radha  Prasad  v.  Lai  Sahab  li  All.  53, 17 

(M)    miratan\.  Bam  Button,  5  C.  W.  N.  627.  I.  A.  150;  Janardhan  v.  Ramchandra^ 

(r)    Viraraghava    v.    Venkata,  16  Mad.  287;  26  Bom.  317. 
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decree-holder  applies  for  execution  of  the  decree  against  the  legal  repre-  »•  Zii 
sentative  under  s.  234,  that  the  latter  does  not  object  to  execution  on  the 
ground  that  the  decree  is  a  nullity,  and  that  the  property  of  the  deceased  is  sold 
in  execution.  Is  the  legal  representative  entitled  to  have  the  sale  set  aside,  and  to 
recover  back  the  property  on  the  ground  that  the  decree  being  a  nullity,  the  exe- 
cution proceedings  are  void,  or  is  he  estopped  from  doing  so  on  the  ground  that  he 
ought  to  have  objected  to  the  execution  proceedings  before  the  sale  of  the  pro- 
perty ?  It  has  been  held  that  the  decree  being  a  nullity,  he  is  entitled  to  recover 
back  the  property,  and  that  he  is  not  estopped  from  claiming  back  the  property, 
for  it  was  no  duty  of  his  to  inform  the  decree-holder  that  the  proceedings  adopted 
by  him  were  illegal  (z).  Taking  it  then  that  the  property  sold  can  be  claimed  back, 
the  question  to  be  considered  is  by  what  procedure  the  property  is  to  be  recovered, 
whether  it  is  to  be  recovered  by  an  application  under  this  section  or  by  separate 
suit.  According  to  an  earlier  decision  of  the  Allahabad  High  Court,  the  legal  re- 
presentative is  entitled  to  an  order  for  restitution  by  an  application  under  this 
section  (a).  According  to  a  later  decision  of  the  same  Court,  he  may  bring  a 
regular  suit  for  the  purpose  (6).  The  earlier  decision  was  not  referred  to  in  the 
later  decision.  Having  regard  to  the  decisions  that  questions  relating  to  the 
validity  of  a  decree  could  not  be  tried  in  execution  proceedings,  but  must  be  deci- 
ded in  a  regular  suit,  the  procedure  by  suit  would  appear  to  be  the  proper  one. 
See  ill.  (1)  under  the  head  •♦  Separate  suit  will  lie,**  p.  242  infra. 

Note. — In  some  of  the  cases  cited  above,  it  was  contended  that  the  provi- 
sions of  this  section  did  not  apply  to  questions  arising  subsequent  to  the  execution 
of  a  decree,  and  since  a  claim  for  restitution  could  only  arise  after  the  decree  is 
completely  executed,  such  claims  should  be  made  by  a  regular  suit,  and  not  by  an 
application  under  this  section.  But  this  contention  was  overruled,  and  it  was  held 
that  this  section  applies  to  questions  arising  between  the  parties  after  the  decree 
has  been  executed  as  much  as  to  questions  arising  between  them  prevfous  to  exe- 
cution (c). 

6.  Proceedings  for  delivery  of  possession  of  property  sold  in  exe- 
cution,— Proceedings  taken  by  an  auction-purchaser  to  obtain  possession  of  the 
property  purchnsed  by  him  relate  to  the  **  execution,  discharge,  or  satisfaction  **  of 
tbe  decree  within  the  meaning  of  this  section.  Hence  a  separate  suit  will  not  lie  for 
possession,  whether  the  purchaser  be  the  decree-holder  or  a  third  party  (J).  See 
notes,  *<  Questions  between  a  party  or  his  representative  and  execution-pur- 
ch^iser,**  p.  246  post. 

7.  A  sate  ,held  in  contravention  of  the  provisions  of  s.  99  of  the  Transfer 
of  Property  Act  may  be  set  aside  by  an  application  under  this  section,  but  not 
by  separate  suit  (e). 

Separate  suit  will  lie- — When  it  is  said  with  reference  to  this  section  that 
a  separate  suit  will  lie,  it  is  understood  that  either  the  question  does  not  relate 
to  the  ^*  execution,  discharge  or  satisfaction  **  of  the  decree,  or  that  it  does  not 
arise  between  the  parties  to  the  suit  or  their  representatives. 

First,  where  the  question  does  not  relate  to  the  execution ^  discharge 
or  satisfaction  of  the  decree,—  In  such  a  case,  a  separate  suit  will  lie,  for  the 
question  not  being  one  relating  to  the  execution,    satisfaction   or   discharge    of 

(«)    Belli  Prasad  v.  Mukhtesar,  21  All.  316,  p.  i   (d)    Katayat  v.  Baman,  26  Mad;  740 ;  Kaai- 

323.  I             natha   v.    Uthunumaa,    25    Mad.   529; 

(a)    Imdad  AH  y.  Jagan  Lai,  17  All.  478.  Sandhu  v.  Hussain,  28  Mad.  87. 

{b)    BeniPraaadr.  Mukhtemr,  i\  All.  316.  (e)    Mayan  y.  Pakuran,  22  Mad.  347;£lo?m 

(r)   See  OoUeetcr  of  Jaunpur  v  BHhal  Daa,  24  r.  Beliari,  33  Cal.  283. 
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*•  "*  the  decree,   it  cannot  be  determined    in    execution  proceedings  by  the   Court 

executing  the  decree.    The  following  arc  the  leading  cases  on  the  subject : — 

(1)  Questions  as  to  validity  of  decree,— U  a  judgment-debtor  or  his 
legal  representative  objects  to  the  execution  of  a  decree  on  the  ground  that  the 
decree  is  not  valid,  the  question  as  to  the  validity  of  the  decree,  not  being  one 
relating  to  the  "  execution,  discharge  or  satisfaction  "  of  the  decree*  cannot  be 
tried  in  execution  proceedings  under  this  section.  Such  a  question  can  only  be 
tried  in  a  regular  suit  brought  for  the  purpose  (/).  Thus  if  a  judgment-debtor 
objects  to  the  execution  of  a  decree  on  the  ground  that  the  decree  was  obtained 
by  fraud,  the  question  of  the  validity  of  the  decree  must  be  determined  in  a 
separate  suit  (g).     See  notes,  "Powers  of  Court  executing  decree,**  p.  217  ante. 

(2)  Agreement  not  to  'execute  decree.^^A  applies  for  ebceCution  of  a 
decree  obtained  by  him  against  B.  B  objects  to  execution  oh  the  ground 
that  A  had  agreed  prior  to  the  decree  not  to  execute  the  decree  against  him. 
A  denies  the  agreement.  It  has  been  held  hy  the  Calcutta  High  Court  that  the 
question  whether  or  not  there  wad  any  such  agreement  between  A  and  B  is  not 
a  question  relating  to  the  execution,  discharge  or  satisfaction  of  a  decree  within 
the  meaning  of  this  section,  and  that  ^*s  only  remedy  is  to  bring  a  regular  suit 
against  A  to  restrain  him  by  an  injunction  from  executing  the  decree.  The  term 
** decree,**  according  to  that  Court,  means  a  decree  which  is  susceptible  and 
capable  of  execution,  and  not  a  decree  which  is  alleged  by  the  judgment-debtor 
to  be  a  mere  paper  decree  not  to  be  executed  {h).  On  the  other  hand,  it  has 
been  held  by  a  full  Bench  of  the  Bombay  High  Court,  that  the  question  as  to 
the  existence  of  such  an  agreement  ought  to  be  determined  in  execution  under 
this  section,  and  not  by  separate  suit  (i). 

(3)  Uncertified  payment  or  adjustment, — A  obtains  a  decree  against  B 
tor  Rs.  2,000.  It  is  subsequently  agreed  between  A  and  B  that  A  should  accept 
Rs.  1,000  in  full  satisfaction  of  the  decree.  B  accordingly  pays  A  Rs.  1,000,  but 
the  adjustment  is  not  certified  to  the  Court  as  required  by  s.  258.  A  then 
applies  for- execution  of  the  decree.  B  objects  to  execution  on  the  ground 
that  the  decree  has  already  been  satisfied.  This  objection  cannot  be  entertained 
by  the  Court  executing  the  decree,  though  it  is  a  question  relating  to  the 
**  satisfaction  **  of  the  decree,  for  an  uncertified  adjustment  cannot  be  recognized 
by  a  Court  in  execution  proceedings  (s.'  258).  Nor  can  B  institute  a  regular  suit 
against^  to  restrain  him  by  an  injunction  from  executing  the>  decree  (/),  or 
for  a  declaration  that  the  decree  has  been  satisfied  (k).  Such  a^uit  is  barred 
under  the  present  section,  for  the  principal  question  in  either  of  those  two  suits 
will  be  whether  the  decree  has  been, satisfied^  and  such  a  question  being  one 
relating  to  the  '*  satisfaction**  of  the  decree  falls  within  the  scope  of  this  section. 
For  the  same  reason,  if  ^*s  property  is  sold  in  execution  of  the  decree,  he 
cannot  bring  a  suit  to  set  aside  the  sale  on  the  ground  that  the  decree  has  been 
adjusted  and  satisfied  (/).  But  if  the  decree  is  executed,  B  may  sue  A  for 
damages  for  breach  of  the  contract.  The  question  in  such  a  suit  is  not  a 
question  relating  to  the  *' execution,  satisfaction  or  discharge**  of  the  de- 
cree, but  whether  A  agreed  to  accept  Rs.  1,000  in  full  satisfaction  of  the  judg- 
ment-debt, and  if  so,  what  are  the  damages  sustained  by  B  by  reason  of  the 


(/)  Chiniaman  t.  Chintaman,  22  Bom.  475 ; 
Qcmatham  y.  Komandur,  27  Mad.  118 ; 
Bangiuamy  ▼.  Thirupatit  28  Mad.  26; 
KhtvrapaX  ▼.  Shyama,  32  Cal.  265 ;  Lila- 
dha/r  y.  Ohaturohuj,  21,  All.  277 ;  Hira 
LaX  y.  Tarme9har,  21  All.  356. 


Bam  T.  Lv/ohme9%oar^  23  Oal.  639. 
{h)    HoMon  AU  y.  OauH    ^U.  31  CaL  179: 

Benode  t.  Bn^^mdm,  29  Cal.  810. 
(i)  I^aldot  y.  JITtefcordm,  22  Bom.  463. 
(/)  ^iiitan  T.  Ma«Mfc2kU,  21  OaL  437 
(k)    Bairoffulu  ▼.  Btmaima,  15  Mad.  302. 


(g)    Sudindra  y.  Budan,  9  Mad.  60;  Dhani      {I)   Jaikaran^,  Baghunath,  20  All.  254. 
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breach  of  the  agreement.    These  questions  arc  not  within  the  scope  of  s.  244, 
and  hence  a  suit  involving  these  questions  is  not  bsu*red  under  this  section  (m). 

(4)  Questions  arising  as  t6  order  absolute  for  sale  or  foreclosure,— 
When  an  order  absolute  for  the  ssrte' o¥la  mortgaged  property  or  for  foreclosure  of 
a  mortgage  is  made  under  the  Transfer  of  Property  Act  (ss.  87-89),  no  question 
arising  as  to  that  order  is  a  question  relating  to  the  **  execution,  discharge  or 
satisfaction  '*  of  a  decree  within  the  meaning  of  this  section.  Such  questions  can 
only  be  tried  by  separate  suit  («). 

(5)  Declaratory  decrees.— A  decree  which  merely  declares  the  rights  of 
parties,  and  does  not  direct  any  act  to  be  done,  is  incapable  of  execution.  Hence 
a  separate  suit  will  lie  to  enforce  the  rights  declared  by  such  decree.  In  fact,  the 
only  mode  of  enforcing  such  rights  is  by  a  regular  suit.  Thus  if  a  decree  declares 
that  the  plaintifiP  is  entitled  to  a  monthly  allowance,  the  decree  is  merely  decla- 
ratory. Hence  if  the  defendant  fails  to  pay  the  allowance  for  any  one  month,  the 
plaintiff *s  remedy  is  by  suit,  and  not  in  execution  under  this  section  (o).  But  if 
the  decree,  besides  declaring  the  plaintiff  ^s  right  to  a  monthly  allowance,  directs 
the  defendant  to  pay  the  same  from  month  to  month  to  the  plaintiff,  the  payment 
can  only  be  enforced  by  proceedings  in  execution  as  often  as  default  is  made  by 
the  defendant  (p).     But  a  separate  suit  will  not  lie. 

(6)  Claim  for  contribution  by  one  judgment-debtor  against  another. — 
A  obtains  a  decree  against  B  and  C  for  Rs.  1,000.  A  executes  the  decree  against 
B  alone,  and  B  pays  the  whole  amotffttr  B  then  sues  C  for  contribution.  The  suit 
is  not  barred  under  this  section,  forttfe^laim  for  contribution  cannot  be  said  to 
relate  to  the  **  execution^  discharge '^r^tisf  act  ion  ^*  of  the  decree  within  the  mean- 
ing of  this  section  {qy.  Mn  fact  the  i^ihedy  by  suit  is  the  only  proper  remedy. 

Secondly,  where  the  question,  though  relating  to  the  execution,  dis- 
charge or  satisfaction  of  the  decree,  does  not  arise  between  th4  parties  to 
the  suit  or  their  representatives. --in  such  a  case,  the  question,  cannot  be  dc- 
tern>ined  in  execution  proceedings  under  this  section,  and  a  regular  suit  may  be 
brought.  A  question  is  said  to  arise  between  **  the  parties  to  a  suit  or  their  re- 
presentatives,'* when  it  arises  between  the  decree-holder  or  his  representative  on 
the  one  hand  and  the  judgment-debtor  or  his  representative  on  the  other. 
Questions  between  decree-holders  inter  se  (r),  or  between  judgment-debtors  inter  se 
(s),  or  between  a  party  and  his  own  representative  (^),  or  between  two  or  more  per- 
sons each  claiming  to  be  the  representative  of  a  party  to  the  suit  (u),  are  not 
questions  arising  between  **  the  parties  to  the  suit  or  their  representatives  "  with- 
in the  meaning  of  this  section. 

Effect  of  decree  in  suits  barred  under  this  section.— if  a  regular  suit 

is  brought  for  the  determination  of  a  question  which  ought  to  be  determine  under 
this  section  by  order  of  the  Court  executing  the  decree,  the  Court  in  which  the  suit 
is  brought  may  either  dismiss  the  suit  on  the  ground  that  it  is  barred  under  this 
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(m)    HmtmantT.  8ubbdbhat,2i  Bom.  394  ;I8- 

toar  Chandra  ▼.  Haria  Chandra,  25  CaJ. 

718;  Bamayyar  ▼.  lUtmayyar,  21  Mad. 
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in)    Akikwfmitta  v.  Boop  Lai,  25  Cal.  133; 

ToraPodOT.  Kanwid^TQ  Cal.  G44;  Ban- 

biry.  Driffpal.  16  AU.  23. 
(0)    ISfanoagiah  v.  TUaytee  Elumum,  2  Agra  23 ; 

Madhavraoy.  JZamnao,  22Boin.  267. 


(p)    A8huto9hi.  Lukhimoni,l9GBX.  139;  JHn- 
tinguiah  Matangini  v.  Chooneymonay 

Bam  Saran  v.  Janki,  18  All.  106. 

Ba/njivi  ▼.  BamatanU,  8  Mad.  495. 

Pt««tiv.  lfafcad«o,6All.  12. 

Ma^anlal  ▼.  Dos/ii,  25  Bom.  631. 

(u)    Qour  Mohun  v.  Dinanath,  25  Cal.  49. 
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3.  244  section,  or  it  may  in  its  discretion  regard  the  plaint  in  the  suit  as  an  application 

under  this  section,  and  dispose  of  it  accordingly,  provided  the  Court  in  which  the 
suit  is  brought  has  jurisdiction  to  execute  the  decree  (v).  Suppose  now  that 
a  suit  barred  under  this  section  is  heard  and  disposed  of  as  a  suit :  is  the  decree 
liable  to  be  set  aside  in  appeal,  on  the  ground  that  the  court  had  no  jurisdiction 
to  entertain  the  suit  ?  No,  for  the  case  is  not  one  of  absence  of  jurisdiction, 
but  of  error  of  procedure.  Hence  if  the  decree  be  otherwise  good  in  law,  the 
appellate  Court  may  regard  the  plaint  in  the  suit  as  an  application  m  execution, 
and  the  decree  in  ^he  suit  as  an  order  under  this  section,  provided  the  Court 
which  passed  the  decree  had  jurisdiction  to  execute  the  original  decree  (tr).  But 
the  suit  in  such  a  case  must  have  been  brought  within  the^  period  of  limitation 
appropriate  to  applications  under  this  sectioo,  namely,  the  period  prescribed  by 
art.  178  of  the  Limitation  Act  ix). 

''Parties  to  the  suit." -it  has  been  held  by  the  High  Courts  of 
Allahabad  {y)  and  Calcutta  (z)^  that  a  plaintiff  whose  suit  has  been  dismissed, 
and  a  defendant  against  whom  a  suit  has  been  dismissed,  are  not  "parties  to  the 
suit**  within  the  meaning  of  this  section.  On  the  other  hand,  it  has  been  held  by 
the  High  Court  of  Madras,  that  such  a  plaintiff  and  such  a  defendant  are  *' parties 
to  the  suit''  within  the  meaning  of  this  section  (a).         < 

Illustrations. 

(1).  A  sues  B  and  C.  A  decree  is  passed  against  By  but  as  against  i  the 
suit  is  dismissed.  In  execution  of  the  decree  against  By  certain  .propcrt>  is 
attached  as  belonging  to  ^.  C  contends  that  the  property  belongs  to  him,  and 
institutes  a  suit  to  have  the  property  released  from  attachment.  Accordmg  to 
the  Madras  decision,  C  is  a  party  to  the  suit,  and  the  question  being  one  relating 
to  the  execution  of  the  decree,  C  is  precluded  under  this  section  from  maintaining 
a  separate  suit  for  possession  of  the  property,  but  must  proceed  by  an  application 
under  this  section.  According  to  the  Allahabad  and  Calcutta  decisions,  the  suit 
is  not  barred  under  this  section,  for  r  is  not  a'*  party  to  the  suit'*  within  the 
meaning  of  this  section. 

(2).  A  and  B  institute  a  suit  against  C\  praying  that  the  relief  claimed  in  the 
suit  may  be  granted  to  ^,  or  in  the  alternative  to  B,  A  decree  is  passed  in  the 
suit  awarding  the  relief  claimed  to  A,  and  dismissing  ^*s  claim.  According  to 
the  Madras  decision,  /?  is  a  "party  to  the  suit,"  though  no  relief  is  granted  to  him, 
but  not  according  to  the  Allahabad  and  Calcutta  decisions. 

A  "surety"  referred  to  in  s.  253  is  a  "party  to  the  suit,"  within  the  meaning 
of  this  section  \b). 

A  decree-holder  does  not  cease  to  be  a  ''party  to  the  suit  "by  becoming 
a  purchaser  of  the  property  of  the  judgment-debtor  at  a  sale  held  in  execution  of 
his  decree  (c). 

'' Kepresentative.  " — The  term  "  representative  "  in  this  section  includes 
not  merely  "  legal  representative  '*  in  the  sense  of  heirs,  executors  or  administra- 
tors, but  ♦' representative  in  interest'*  that  is,  any  transferee  of  the  decree- 
holder's  interest,  or  any  transferee  of  the  judgment-debtor's  interest,  who,  so  far 

(V)    Jhamman  Lai  \.  Kewal  Bam,7!l  All.  12L  {z)    Bahimuddi  v.  LoU  Meal^   29.  Cal.  693; 

(w)    Azizuddin  v.  Baina7ngra,  14  Cal.  606;  Bi-  Bam  Pirrahad  v.  Jagannath ,  30  Cal.  134. 

ru  Mahata  v.  Shyama  Churn,  22  Cal.  (o)    Bamafsuamiv.  Kame8u?a'ramma,2iMad. 

483;  Bampathy  v.  Kotha^ida,  28  Mad.  361.  See  also  Gkm^rt  v.  Vigneshvar,  17 

64;  Jotindra  v.  Mahomed,  32  Cal.  332.        I  Bom.  49. 

(X)    Lalman  Das  v.  Jagav  Nath,  22  All.  376.  {h)    Liimti  v.  Husmin,  28  Mad.J.17. 

iy)    Kalka  v.  Bamiit,  23  All.  346.  (c)     MaHhiisudan  v.  Gobinda,  27  Cal. 94. 36. 
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as  such  interest  is  concerned,  is  bound  by  the  decree  (^).    We  proceed  to  give  S.  ••^'i 

illustrations  :«- 

(1)  A  transferee  of  a  decree,  or  of  the  interest  of  any  decree-holder  in  a 
joint  decree,  within  the  meaning  of  section  232,  is  a  ** representative*'  of  the 
decree-holder  (c).  A  transferee  from  such  transferee  is  also  a  **  representative  *' 
of  the  decree-holder  (/). 

(2)  i4  obtains  a  decree  against^  for  Rs.  5,000.  i?  then  sells  certain  property 
belonging  to  him  to  C,  Tis  not  a  ** representative"  of  iff,  for  the  decree  is  a 
simple  money-decree,  and  does  not  relate  to  the  specific  property  sold  to  C  (g). 

(3)  A  purchaser,  lessee,  or  mortgagee,  from  a  judgment-debtor  of  property 
t)elonging  to  the  judgment-debtort  and  attached  in  execution  of  a  decree  against 
him.  is  a  •*  representative *' of  the  ju^Igpient -debtor  within  the  meaning  of  this 
section,  for  the  property  being  unOer  attachment  at  the  date  of  the  purchase, 
lease  or  mortgage,  the  purchaser,  lessee  or  mortgagee,  is  bound  by  the  decree,  so 
far  as  the  interest  transferred  to  him  is  concerned  (h).  See  section  276  below 
and  note  the  last  eight  words  of  that  section. 

(4)  Purchaser  of  judgment -debtor's  equity  of  redemption  under  a  private 
sale. — A  obtains  a  decree  against  B  for  sale  of  certain  property  mortgaged  to  him 
by  B.  After  the  date  of  the  decree,  B  sells  the  mortgaged  property  to  C.  C  is  a 
'*  representative  "  of  H,  the  judgment-debtor,  for  the  property  having  been  pur- 
chased after  it  was  affected  by  A's  mortgage-decree,  C  is  to  that  extent  bound  by 
i4's  decree.  Hence  any  question  relating  to  the  execution  of  ^'s  decree,  and  aris- 
ing between  A  and  C,  must  be  determined  by  the  Court  executing  A's  decree, 
and  not  by  separate  suit  (/). 

(5)  Purchaser  of  Judgment-debtor's  equity  of  redemption  at  a  judicial 
sale. — A  obtains  a  decree  against  B  for  the  sale  of  certain  property  mortgaged  to 
him  by  B.  Before  the  property  could  be  sold  in  execution  of  A's  decree.  .V,  who 
holds  a  money-decree  against  B.  brings  the  mortgaged  property  to  sale  in  execu- 
tion of  his  decree,  and  the  property  is  purchased  by  C.  C  is  a  *•  representative  " 
of  B,  the  judgment-debtor,  for  the  property  having  been  purchased  after  it  was 
affected  by  i4*s  mortgage  decree,  C  is  to  that  extent  bound  by  A's  decree.  Hence 
any  question  relating  to  the  execution  of  A's  decree,  and  arising  between  A  apdC. 
must  be  determined  by  the  Court  executing  ^*s  decree  and  not  by  separate 
suit  (7). 

Note. — The  only  point  of  difference  between  this  and  ill.  (4)  is  that  in  ill.  (4) 
we  have  the  case  of  a  purchaser  of  the  judgment-debtor's  interest  in  the  mort- 
gaged property  under  a  private  sale  from  the  judgment-debtor,  while  in  the  pre- 
sent illustration  we  have  thecase  of  a  purchaser  of  the  judgment-debtor*  s  interest 
in  the  mortgaged  property  at  a  sale  held  in  execution  of  a  money-decree  against 
the  judgment-debtor.  It  was  at  one  time  thought  that  a  purchaser  under  a^rivaft- 
sale  from  a  judgment-debtor  was  a  '*  representative  "  of  the  judgment-debtor,  but 
that  a  purchaser  at  sl  Judicial  sale  was  not  his  "  representative  "  within  the  mean- 
ing of  this  section  (k).     But  this  view  is  no  longer  tenable. 


id)    lahan  Chundra  v.  beni  Madhub^  14  Cal.  Mad.  378  (mortgage). 

62;  OulzaHv.  Madho  Ham,  2S  All.  AAl.  ,   (i)    Gour   Sutidar  v.  Hem  Chunder,  16  Cal. 

(e)    Dwar  Bukahv.  Fatik,  26  Cai.  250  \Badri  355  \  Janki  v.    UlfaU  16  All.  284;    Shec 

Narain  v.  Jai  Kishen,  16  All.  483.  Narain  v.  Chunni  Lai,  22  All.  243. 

(/)    Ganga  Das  v.  Yakub  AH.  27  Cal.  670.  0)    Gulzari  Lai  v.  Madho  Bam,  26  All.  4^7  ; 


(g)  Shivram  v.  Jivu  13  Bom.  34;  Mashbehary 
V.  Surnomoyee,  7  Cal.  403. 

ih)  Gur  Prasad  v.  Bam  Lai,  21  All.  20  (sale); 
Mathewaon  v.  Oobardhan,  28  Cal.  492 
(lease);  FarwAnanda  v.  Mahabeer,  20 


lahan  Chunder  v.  Beni  Meudhub,      Cal. 
62. 
(k)    See  Gour  Sundar  v.  Hem  Chunder,  16  CaL 
355,  and  8abh<^jit  v.  8ri  GopaX,  17  All. 
222. 
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S.  2M  (6)     It  has  been  held  by  the  Higl^ii^^ourt  of  Allahabad  that  the  Official 

Assignee  is  not  a  **  representative  "  of  an.jipsolvent  judgment -debtor  within  the 
meaning  of  this  section  (/).  On  the  other  band,  it  has  been  recently  held  by  the 
High  Court  of  Calcutta  without  referring  to  the  Allahabad  case,  that  the  Official 
Assignee  is  a  "  representative  "  of  an  insolvent  judgment-debtor  (m).  The  view 
taken  by  the  Allahabad  High  Court  seems  to  be  the  correct  one. 

(7)  A  purchaser  at  a  sale  held  in  execution  of  a  decree  is  not  a  "  represen- 
tative "  of  a  judgment-debtor  within  the  meaning  of  this  section  (n),  but  a  pur- 
chaser from  a  judgment-debtor  under  s.  305  is  a  **  representative  "  of  the  judgment- 
debtor  (o).  A  obtains  a  decree  against  B*  In  execution  of  the  decree  certain  pro- 
perty belonging  to  B  is  sold  and  purchased  by  C.  C  is  not  a  *'  representative  "  of  B. 
But  if  after  attachment  of  B^s  property  and  the  order  for  the  sale  thereof,  B 
obtains  a  certificate  from  the  Court  under  s.  305  to  sell  the  property  by  private 
sale,  and  the  property  is  sold  to  C  in  pursuance  of  the  certificate,  C  is  "  represen- 
tative "  of  B  within  the  meaning  of  this  section. 

Qaestions  as  to  who  is  the  "  representative  '*  of  a  party.— ^^l  obtains  a 
decree  against  B.  B  dies  before  the  decree  is  fully  executed,  and  C  is  brought  on 
the  record  as  ^'s  legal  representative  under  s.  234.  D  claims  to  be  the  legal  re- 
presentative of  B,  Here  there  are  two  courses  open  to  D,  namely,  (1)  to  apply 
under  this  section  to  the  Court  executing  the  decree  to  determine  the  question  as 
to  whether  he  or  C  is  the  legal  representative  of  B,  in  which  case  the  Court  exe- 
cuting the  decree  may  itself  determine  the  question  by  an  order  under  this  section 
(J>),  or  (2)  to  bring  a  regular  suit  against  C  for  a  declaration  that  he,  and  not  C, 
is  the  legal  representative  of  B.  Such  a  suit  is  not  barred  under  this  section, 
first,  because  the  question  as  to  whether  C  or  D  is  the  legal  representative  of  B  is 
not  a  question  between  the  parties  to  the  suit  in  which  the  decree  was  passed  or 
their  representative,  but  a  question  between  two  persons  each  of  whom  claims 
to  be  the  legal  representative  of  one  of  the  parties  to  the  suit  (g),  and,  secondly, 
because  it  would  be  unreasonable  to  construe  the  phrase  **  and  not  by  separate 
suit  '^  in  the  first  sentence  of  this  section  as  applicable  to  the  questions  referred  to 
in  the  last  paragraph  (r).  If  the  executing  Court  itself  decides  the  question  by 
an  order  under  this  section,  the  order  is  appealable,  for  such  an  order  is  a 
'*  decree  "  within  the  meaning  of  s.  2,  and  every  decree  is  appealable  under  s.  540  (s). 
The  same  remarks  apply  if  the  question  arises  as  to  who  is  the  transferee 
of  a  decree,  for  whoever^is-the  transferee  of  a  decree  is  a  '*  representative  **  of  the 
decree-holder  within  the  meaning  of  this  section  (0- 

Questions  between  a  party  to  a  suit  or  his  representative  and  exe- 
cution-purchaser.—It  has  been  held  that  though  a  purchaser  at  a  sale  held  in 
execution  of  a  decree  is  not  the  *'  representati^je  "  of  the  judgment-debtor,  yet 
questions  arising  between  him  on  the  one  haod./fM^d  a  party  to  the  suit  or  his  re- 
presentative on  the  other,  come  within  the.,sfjpj?je  of  this  section  provided  such 
questions  relate  to  the  execution,  discharg^j^^  satisfaction  of  the  decree  («). 
These  decisions  are  based  upon  certain  observations  of  their  Lordships  of  the 

(/)    Ka8hi  Prasad  v.  MilUr,  7  All.  752.  Ga7iga  Das  v.  Yakub  Ali,2^  Cal.  670. 

(wi)    Miller  y.  Lukhimani,  28  Cal.  419.  |   (u)    Dhani  Bam  v.  Chaturbhvj,  22  All.    86 ; 

(ti)    Vishvanathy.  Subraya,  15  Bom.  290;  Ma-  <             Daulat  Singhv.  Jugal  Kiahore,  22  All, 

ganlal  v.  Doahi,  25  Bom.  631,  635.  108;  Rahiin^ud^in  v.  Bam  Lai,  27  All. 

(o)    Oobardhanv.  BUlMii,  25  AU.  116.  155;  Baati  Bam  v.  Fattu,  8  All.    146; 

ip)    Sivarama  v.  Somaavndara,  28  Mad.  119.  !             Kattayaty.  JRaman,  26  Mad.  740;  Sandhu 

iq)    Gour  Mohun  y.  Dimionath,  25  Ca\.A9.  ~                         .-._--- 


(r)    Bommanapati   v.   Chintakunta,  26  Mad. 

264. 
(s)    Kriahnama  v.  Appasami,  25  Mad.  545. 


Huaaain,  28  Mad.  &!;  Madhuaudan  y. 
Oobinda,  27  Cal.  34.  Contra  (amougat 
recent  cases)  Mammod  y.  Locke,  20  Mad. 
487;  Bam  Adhar  v.*  Narain,  24  All.  519; 


(t)    BadH  Narain  v.  Jai  KUhen,  16  All.  483;   i  Maganlal  v.  Doahi  Muloi,  25  Bora.  63L 
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Privy  Council  in  Prosunno  Kumar  v.  Kali  Das  (v),  to  the  effect  that  the  object  of 
this  section  being  to  prevent  multiplicity  of  suits,  it  should  receive  a  liberal  inter- 
pretation. As  regards  questions  relating  to  the  execution,  discharge  or  satisfac- 
tion of  a  decree,  and  arising  between  the  representative  of  an  execution-purchaser 
on  the  one  hand  and  a  party  to  the  suit  or  his  representative  on  the  other,  it  has 
been  held  that  those  do  not  come  within  the  scope  of  this  section  (tr). 

Illustrations. 

(1 )  In  execution  of  a  decree  obtained  by  A  against  £?,  certain  property  belong- 
ing to  B  is  sold.  B  sues  A  and  the  auction-purchaser  to  set  aside  the  sale  on  the 
ground  that  the  property  was  by  its  nature  not  *•  saleable"  within  the  meaning  of 
s.  266,  and  it  ought  not  to  have  been  attached  and  sold.  The  suit  is  barred  under 
this  section,  though  one  of  the  parties  is  an  auction-purchaser,  the  question  being 
one  relating  to  the  execution  of  the  decree  within  the  meaning  of  this  section  (x). 

Note. — If  B  had,  in  the  above  case,  instead  of  bringing  a  regular  suit, 
applied  under  this  section  to  set  aside  the  sale  on  the  ground  aforesaid,  the  appli- 
cation would  not  have  been  entertained,  as  it  ought  to  have  been  made  ^rior  to  the 
auction-sale.  B  would  thus  be  without  a  remedy,  but  that  would  be  owing  to  his 
own  fault  (y). 

(2)  A  obtains  a  decree  against  B^  In  execution  of  the  decree,  certain  pro- 
perty belonging  to  B  is  sold,  and  purchased  by  C.  B  refuses  to  deliver  possession 
of  the  property  to  C.  C  cannot  maintain  a  separate  suit  against  B  for  delivery  of 
possession,  but  must  proceed  by  an  application  under  this  section  (s).  Proceed- 
ings for  the  deliver^'  of  possession  to  the  auction-purchaser  after  sale  in  execution 
of  a  decree  are  proceedings  in  execution  of  the  decree  within  the  meaning  of  this 
section  (a). 

Objection  by  party  or  bis  reiuresentative  tbat  property  attacbed  is 
not  liable  to  attacbmcnt- — All  objections  to  attachment  raised  by  a  party  to 
the  suit  in  which  the  decree  was  passed  or  his  representative  come  under  this 
section.  But  objections  to  attachment  raised  by  a  third  party  come  under  s.  278. 
This  distinction  is  important,  for  an  order  under  this  section,  being  a  ** decree** 
(s.  2)  is  appealable,  but  an  order  under  s.  278  is  not  appealable. 

If  the  property  in  the  hands  of  a  judgment-debtor  is  attached,  and  the  judg' 
ment-debtor  objects  to  the  attachment  on  the  ground  that  the  property  is  not 
**  saleable**  within  the  meaning  of  8.  266,  and  should  not  therefore  be  attached* 
as  where  it  is  service  vatan,  or  an  occupancy  holding,  the  objection  is  one  under 
s.  244,  for  it  is  made  by  &  party  to  the  suit  (6).  But  if  the  judgment-debtor  ob- 
jects to  the  attachment  on  the  ground  that  he  holds  it  on  behalf  of  a  third  party ^ 
e.g. J  as  a  trustee  or  guardian,  the  objection  comes  under  s.  278  (c). 

As  regards  objections  to  attachment  by  the  legal  representative  of  a  de- 
ceased judgment-debtor,  it  has  been  held  that  if  property  in  the  hands  of  a  legal 
representative  is  attached,  and  the  legal  representative  objects  to  the  attachment 
on  the  ground  that  the  property  attached  is  his  own  property,  and  does  not  form 
part  of  the  estate  of  the  deceased  judgment-debtor,  the  objection  is  one  under 
.  s.  244,  for  it  is  made  by  a  representative  of  a  party  to  the  suit  (d).     But  if  the 


S.£14 


(X) 

(y) 


19  Cal.  683, 19 1.  A.  166. 
Sreenath  ▼.  Boma  Nath,  3  C.  W.  N.  276. 
Daulat  Singh  ▼.  Jugal  KUhore,  22  All. 

106 ;  BatH  Bam  ▼.  Fattu,  8  All.  146. 
BmH  Bam  ▼.  Fathi^  8  All.  146 ;  Durga 

Charon  y.  Kali  Praaanna,  26  Cal.  727. 

732. 
Kettayat  v.  Baman,  26  Mad.  740 ;  Sandhu 

V.  Hu8ain,  28  Ifad.  87. 
Madhuaudan  v.  Qobinda^  27  Cal.  34. 


(b)  Trinibak  y.  Oovinda,  19  Bom.  328;  Majed 
V.  Baghubar,  27  Cal.  187;  Oahar  v. 
Kasi,  27  Cal.  415. 
Ramanathan  ▼.  Lewai,  23  Mad.  195. 
,)  Seth  Chand  v.  Durga,  12  All.  313;  Punch- 
anun  v.  Babia  BiM,  17  Cal.  711 ;  JKaW 
Charan  v.  Jewat,  28  All.  51 ;  Vengamay- 
yan  v.  Karimpanakal,  26  Mad.  501; 
Madhuaudan  t.  Qobinda,  27  Cal.  34. 
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Sa  24i         legal  representative  objects  to  the  attachment  on  the  ground  that  he  holds  the 
property  on  behalf  of  a  third  barty,  the  objection  is  one  under  s.  278  («). 

Where  sale  is  impeached  on  the  ground  of  frand.— An  objection  to  a 
sale  of  property  in  execution  of  a  decree  on  the  ground  of  fraud  is  a  question  to 
be  determined  exclusively  under  this  section,  and  not  by  separate  suit,  even 
though  the  purchaser  was  no  party  to  the  decree.  It  was  so  held  by  their  Lord- 
ships of  the  Privy  Council  in  Prosunno  Kumar  v.  Kali  Das  (/).  A  obtains  a  de- 
cree against  B  for  Rs.  5,000.  In  execution  of  the  decree  certain  property  belong- 
ing to  B  is  sold,  and  purchased  by  C.  B  seeks  to  set  aside  the  sale  on  the  ground 
of  fraud  on  the  part  of  A  and  C\  B  should  proceed  not  by  separate  suit,  but  by 
an  application  under  this  section  (g).  The  same  procedure  is  to  be  adopted  even 
if  the  sale  is  sought  to  be  set  aside  after  it  has  been  confirmed  under  8.  312  (/i). 

Suppose  that  in  the  case  put  above,  B  had  proceeded  b^  an  application 
under  this  section  to  set  aside  the  sale,  and  that  the  sale  was  set  aside  by  the 
CoLtrt  executing  the  decree  on  the  ground  of  fraud.  Has  C,  the  auction-purchaser, 
the  right  to  appeal  from  the  order  setting  aside  the  sale,  regard  being  had  to  the 
fact  that  he  was  no  party  to  the  decree  ?  Yes ;  for  the  order  being  one  under 
s.  244,  it  is  appealable  at  the  instance  of  ssiy  party  to  the  order.  The  question  of 
a  right  to  appeal  does  not  turn  upon  who  may  happen  to  be  the  appellant,  but  up- 
on whether  or  not  the  case  is  one  within  s.  244  (i). 

Where  a  sale  is  sought  to  be  set  aside  on  the  ground  that  the 

"decree'*  W.<R  obtained  by  fhLUd* — Note  that  in  the  preceding  paragraph,  the 
case  considered  was  that  of  a  sale  impeached  on  the  ground  of  fraud.  In  such  a 
case  we  have  seen  that  a  separate  suit  will  not  lie.  We  now  proceed  to  note  the 
following  cases : — 

1 .  A  suit  will  lie  to  set  aside  a  decree  and  a  sale  held  in  execution  of  the 
decree,  where  both  the  decree  and  sale  are  impeached  on  the  ground  of  fraud  (/)• 
The  reason  is  that  the  question  of  the  validity  of  a  decree  can  only  be  determined 
by  a  regular  suit.  See  ill.  (  1  )  under  the  head  *' Separate  suit  will  lie,**  p.  242. 
ante.  "■ 

2.  A  obtains  an  ex  parte  decree  against  B,  In  execution  of  the  decree, 
certain  property  belonging  to  B  is  sold  and  purchased  by  C,  The  ex  parte  decree 
is  then  set  aside  under  s.  108.  B  thereafter  sues  A  and  C  to  set  aside  the  sale, 
challenging  not  only  the  sale,  but  also  the  decree,  on  the  ground  of  fraud.  Is  the 
suit  barred  under  this  section  ?  No,  for  B  is  entitled  to  show  that  the  decree  was 
obtained  by  fraud,  and  this  can  only  be  done  in  a  regular  suit  {k). 

Appeal*  —  On  referring  to  the  definition  of  *'  decree  **  given  in  s.  2  above,  it 
will  be  seen  that  an  order  dietermining  any  question  mentioned  or  referred  to  in  s. 
244  is  a  "  decree.  "  Hence  an  appeal  lies  from  all  orders  under  s.  244,  and  also  a 
second  appeal  (s.  584).  It  is  important  to  note  that  all  orders  in  execution  pro- 
ceedings are  not  appealable.  As  regards  appeal,  orders  in  execution  proceedings 
may  be  divided  into  two  classes  :— 

(1)  Orders  under  s.  244.  [  An  appeal  lies  from  these  orders  and  also  a 
second  appeal.  ] 


(e)    Ramanathan  v.  Lewai,  23  Mad.  195,  199.  mi-^Usa  v.  Girdhari,  27  All.  702 :  Duru<t 

disapproving  Upendra  v.  Ranganatha,   '  Charanv  Kali  Pramnna,  2S  Ceil.  TTfJ. 


17  Mad.  399  (t)    HiraLal  v.  Chuiulra,  26  Cal.  539;  Kokil 

(f)     19  Cal.  683,  19  I.  A.  166.  I              Singh  v.  Edal  Singh,  31  Cal.  385. 

(g     Bhuhonv.  Nunda,   26   Col.  52A;Mathura  (j)    Abdul  v.  Mahomed,  21  Cal.  605;  Pratt 

Dasv.  Laehman,     24     All.  22Q ;  Adhar  Nath  v.  Mohesh  Chandra,  2^  Cal.  546; 

Singh  v.  Sheo  Prasad,  24  All.  209  :  Sa^-  MoH  Lai  v.  Ruturick  Chandra^  26  Cal.  326. 

ho  V.  Abhenandan.  26  All.  101;  Durga  ik)    Ram  ffarain   v.   Sheiv  Bhunjan,  27  C«l. 

Kunwar  v.  Pahvant,  23  All.  478.  i              197                         ,               ' 
(h)    Golam  v.  Judhister,  30  Cal.  142     Wnhul- 
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(2)  Other  orders  in  execution  proceedings.  These  may  again  be  sub-  oa?%aic 
divided  into  two  classes:  (a)  those  which  are  declared  appealable  •««•»»<> 
under  s.  588 ;  and  (6)  those  which  are  non-appealable. 

When  an  order  is  made  in  execution  proceedings,  and  the  order  is  non- 
appealable, attempts  are  frequently  made  by  the  parties  against  whom  the  order 
is  made  to  show  that  the  order  comes  under  s.  244,  and  is  therefore  appealable 
(/).  Similarly,  when  an  order  is  made  in  execution  proceedings,  and  the  order  is 
appealable  under  s.  588,  attempts  are  frequently  made  by  the  parties  against  whom 
the  order  I  is  made  to  shpw  that  the  order  comes  under  s.  244  to  enable  the  party 
to  prefer  a  second  appeal  (m).  It  will  thus  be  seen  that  this  section  is  important 
not  only  as  regards  the  question  whether  a  separate  suit  will  lie,  but  also  as  re- 
gards the  question  of  appeal. 

Limitation.— See  Limitation  Act,  art.  s.  165,  16Q,  167,  172,  17da,  174 
and  178. 

E. — Of  the  mode  of  executing  Deci^eea. 

245*     The  Court,  on  receiving  an  application  for  the 

Procedure  on  receiv-     ^xecution   of    a   decree,    shall    ascertain 

ing    application     for     whether  such  o£  the  requirements  of  sec- 

execution  of  decree.         ^^^^^  335^  386,  'iZl  and  238,  as  may   be 

applicable  to  the  case,  have  been  complied  with  ;  and,  if  they 
have  not  been  complied  with,  the  Court  may  reject  the 
application  or  may  allow  it  to  be  amended  then  and  ihere, 
or  within  a  time  fixed  by  the  Court.  If  the  application  be 
not  so  amended,  it  shall  be  rejected. 

Every  amendment  uiade  under  this  section  shall  be 
attested  by  the  signature  of  the  Judge. 

When  the  application  is  admitted  the  Court  shall  enter 

Procedure  on  admit-     in  the  register  ol  the  suit  a  note  of  the 

ting  application.  application  and  the  date  on  which  it  was 

made,  and  8hall  order  execution  of  the  decree  according   to 

the  nature  of  the  application  : 

Provided  that,  in  the  case  of  a  decree  for  money,  the 
value  of  the  property  attached  shall,  us  nearly  as  may  be, 
correspond  with  the  amount  For  which  the  decree  has  been 
made.  * 

8cop6  of  tbe  section- — This  section  lays  down  the  procedure  to  be  adopted 
by  the  Courts  on  receiving  an  application  for  execution  of  a  decree. 

Iiiinitation* —Article  179  of  the  Limitation  Act  provides  inter  alia  that  the 
first  application  for  execution  must  be  made  within  three  years  from  the  date  of 
the  decree.  If  the  decree  is  not  fully  executed,  and  it  is  necessary  to  make  further 
applications,  each  successive  application  must  be  made  within  three  years  from 
the  date  of  the  **  last  application."     But  the  "  last  application  "  in  each  case  must 

(I)    'iiammoA.  ▼.  Locke,    20  Mod.  487;  Bam   {   (ni)    B/m6o»t  Mohwti  v.  Nutuia  ial,  26  Cal.  324: 
Adhar  v.  Nikrain  Das^  24  All.  519.  \  Utnakanta  v.  Dino  Nath,  28  Cal.  4. 
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SS*  have  been  one  *'  in  accordance  with  law  "  ;  otherwise  it  cannot  give  a  fresh  start- 

245-245A     ing  point  for  limitation.     An  application  which  does  not  comply  with  the  require- 
ments of  ss.  235-238  is  not  one  "  in  accordance  with  law  "  (n). 

We  proceed  to  consider  the  bearing  of  the  present  section  on  the  provisions 
of  the  Limitation  Act.  If  an  application  is  made  for  execution,  and  it  does  not 
comply  with  the  requirements  of  ss.  235-238,  the  Court  may  under  this  section 
return  it  for  amendment  within  a  time  to  be  fixed  by  the  Court.  If  it  is  amended 
within  the  time  fixed,  it  will  be  deemed  to-be  an  application  '*  in  accordance  ^vith 
law,"  so  as  to  give  a  fresh  starting  point  for  limitation.  If  it  is  not  amended 
within  the  time  fixed  by  the  Court,  it  cannot  give  a  fresh  start,  for  it  is  only  an 
application  that  is  '*  in  accordance  with  law  **  that  can  give  a  fresh  starting  point 
for  limitation  (o). 

Illustration, 

A  obtains  a  decree  against  B  on  1st  January,  1902.  On  20th  December,  1904, 
A  applies  for  execution  of  the  decree.  The  application  docs  not  comply  with  the 
requirements  of  s.  235,  and  it  is  returned  for  amendment,  and  a  week*s  time  is 
allowed  for  the  purpose.  Nq  amended  application  is  put  in,  but  on  1st  January, 
1906,  that  is,  more  than  three  years  after  the  date  of  the  decree,  A  presents  a 
fresh  application  for  execution.  The  application  is  time-barred,  for  though  it  is 
made  within  three  years  from  the  date  of  the  last  application,  the  last  application 
not  having  been  amended  is  not  one  "in  accordance  with  law.*'  If  the  appli- 
cation had  been  amended  within  the  time  allowed  by  the  Court,  it  would  have  kept 
the  decree  alive  for  a  further  period  of  three  years,  in  which  case  the  application 
of  1st  January,  1906,  would  have  been  within  time :  Gopal  Sah  v.  Janki  Koer,  23 
Cal.  217. 

In  the  last-mentioned  case,  the  High  Court  of  Calcutta  expressed  the  view 
that  where  an  order  is  made  under  this  section  for  amending  an  application  for 
execution,  and  the  amendment  is  made,  the  application  should  be  deemed  to  have 
been  presented,  not  on  the  date  when  it  was  first  presented ^  but  on  the  date  when 
it  was  amended.  The  result  would  therefore  be  that  if  the  amendment  was  not 
made  until  after  the  period  of  limitation,  the  application  would  be  time-barred  (^). 
See  notes  to  s.  48. 

Unsuccessful  application- — If  am  application  for  execution  is  admitted 
under  this  section,  it  will  be  deemed  to  be  **  in  accordance  with  law"  within  the 
meaning  of  art.  179  of  the  Limitation  Act,  though  it  is  eventually  dismissed  by  the 
Cpurt  after  hearing  the  parties.  The  words  **  in  accordance  with  law  "  do  not 
mean  that  the  application  must  of  necessity  be  a  successful  one.  ' '  That  is  too 
narrow  a  construction  to  put  on  the  article  **  (jq), 

245  A.     Notwithstanding  anything  in  the  last  foregoing 

Pr  hibiti      f        t     ^^^^on,  OF  in  any  other  section  of  this 

or    imprisonment    of     Code,  the  Court  shall  not  order  the  arrest 

women  in  execution  of     q^  imprisonment  of  a  woman  in  execution 

decree  for  money.  «»        -T  <» 

or  a  decree  tor  money. 

This  section  was  added  into  the  Code  by  Act  VI.  of  1888,  s.  2. 

(?i)    Aagarv.  Troilokya,  17  Cal.  631 ;  Gopal  v.       (p)    See  also   Baghunatha  v.  VenJeatesa,  26 

Gosain,  25  Cal.  594.  Mad.  101. 

(o)    Gopal  8ah   v.  Janki  Koer,  23  Cal.  217,       (q)    Adhwr  Chandra  v.  Lai  Mohun    24  CaL 

disBenting  from  Bamanadan  v.  Periat-  i  778,  780,  783 

ambi,  6  Mad.  250.  I 
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245B»     (/)  Notwithstandinfi:  anything  in  section  245    a±^*2M 
Discretionary  power     OF  in  any  Other  section  of  this  Code,  when 
meaT-Tl^'to  &    «»  application  is  for  the  execution  of  a 
cause  against   impri-     decree    for    monej   by    the  arrest    and 
^"'^^"''  imprisonment  of  a  judgment-debtor  who 

is  liable  to  be  arrested  in  pursuance  of  the  application,  the 
Court  may,  instead  of  issuing  a  warrant  for  his  arrest,  issue 
a  notice  calling  upon  him  to  appear  before  the  Court  on  a  day 
to  be  specified  in  the  notice  and  show  cause  why  he  should 
not  be  committed  to  jail  in  execution  of  the  decree. 

(2)  If  appearance  is  not  made  in  obedience  to  the 
notice,  the  Court  shall,  if  the  decree-holder  so  requires,  issue 
a  warrant  for  the  arrest  of  the  judgment-debtor. 

Discretionary  power  to  issue  notice-— When  a  decree  is  for  the  payment 
of  money  i  and  execution  is  applied  for  against  the  person  of  the  judgment-debtor, 
the  Court  may  issue  a  notice  to  the  judgment-debtor  calling  upon  him  to  show  cause 
why  he  should  not  be  committed  to  the  civil  prison  in  execution  of  the  decree.  As 
to  the  procedure  after  notice,  see  notes  **  Execution  against  person  of  judgment- 
debtor,  ''  p.  210  ante.     See  also  s.  337 A. 

246.  If  cross-decrees  between  the  same  parties  for  the 
payment  of  money  be  produced  to  the 
Court,  execution  shall  be  taken  out  only 
by  the  party  who  holds  a  decree  for  the  larger  sum,  and  for  so 
much  only  as  remains  after  deducting  the  smaller  sum,  and 
satisfaction  for  the  smaUer  sura  shall  be  entered  on  the 
decree  for  the  larger  sum  as  well  as  satisfaction  on  the 
decree  for  the  smaller  sum. 

If  tht^  two  sums  be  equal,  satisfaction  shall  be  entered 
u[X)n  both  decrees. 

Explanation  I. — The  decrees  contemplated  by  this 
section  are  decrees  capable  of  execution  at  the  same  time  and 
by  the  same  Court. 

Explanation  11. — This  section  applies  where  either 
party  is  an  assignee  of  one  of  the  decrees,  and  as  well  in 
respect  of  judgment-debts  due  by  the  orii^inal  assignor  as  in 
respect  of  judj^ment-debts  due  by  the  assignee  himself. 

Explanation  II L — This    section  dees  not  apply  unless  — 

the  decree-holder  in  one  of  the  suits  in  which  the  de- 
crees have  been  made  is  the  judgment-debtor  in  the  other, 
and  each  party  fills  the  same  character  in  both  suits  ;  and 
the  sums  due  under  the  decrees  are  definite. 
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S.  246  Illustrations. 

(a)  A  holds  a  decree  agfainst  B  for  Rs.  1,000.  B  holds  a  decree  aerainst  A  for  the  payment 
of  Rs.  1,000  in  case  A  fails  to  ddiver  certain  sroods  at  a  future  day.  B  cannot  treat  his  decree  as  a 
cross-decree  under  this  section. 

(b)  A  and  B,  co-plaintifib,  obtain  a  decree  for  Rs,  i  ,000  against  C,  and  C  obtains  a  Uecr*^ 
for  Rs.  1,000  ag^ainst  B,    C cannot  treat  his  decree  as  a  cross-decree  under  this  section. 

(r)  A  obtains  a  decree  against  B  for  Rs.  1,000.  C,  who  is  a  trustee  for  B,  obtains  a  decree 
on  behalf  of  B  against  A  for  Rs.  1,000.    B  cannot  treat  Cs  decree  as  a  croa»-decree  under  this  section . 

Applica||ion  ef  tbe  section* — ^The  meaning  of  the  first  part  t)f  the  section 
maybe  explained  by  the  following  illustration:  A  holds  a  decree  against  S  for 
Rs  5,000.  B  holds  a  decree  against  A  for  Rs.  3,000.  A  and  B  each  applies 
forexecution  of  his  decree  to  Court  X  which  has  jurisdiction  to  execute  both  the 
decrees.  The  decrees  being  cross-decrees,  they  will  be  set-off  against  each  other. 
Hence  B,  who  is  the  holder  of  the  decree  for  the  smaller  amount,  will  not  be 
allowed  to  take  out  executio/i  of  his  decree.  And  execution'  will  be  allowed  only 
of  ^'s  decree  to  the  extent  of  Rs.  2,000,  being  the  difference  between  the  amount 
of  his  and  B^s  decree.    The  provisions  of  this  section  do  not  apply  unless  - 

1.  both  the  decrees  are  for  the  payment  of  definite  sums  of  mofwy  ; 

2.  both;the  decrees  are  capable  of  execution  at  the  same  time  'ill.  (a)  j 
and  by  the  sam.e  Court f  and 

3.  the  decree-holder  in  one  of  the  suits  in  which  the  decrees  have  been 
made  is  the  judgment-debtor  in  the  other,  and  each  party  fills  the  same  character 
in  both  the  suits  [ills,  (b)  and  (c)]. 

If  the  cross-decrees  be  of  the  character  specified  above,  it  is  further  neces- 
sary before  the  provisions  of  this  section  can  apply  that  both  the  decrees  must  be 
before  the  executing  Court  for  execution,  and  applications  should  have  been  made 
for  execution  of  both  the  decrees.  If  either  decree- holder  omits  to  apply  for 
execution  of  his  decree,  the  other  decree-holder  may  take  out  execution  of  his 
decree  for  its  full  amount  (>•). 

Where  execution  is  taken  out  for  the  smaller  sum— This  section  pro- 
vides that  when  there  are  cross-decrees,  one  for  the  larger  amount,  and  the  otiacr 
for  the  smaller  amount,  execution  shall  be  taken  out  only  for  the  difference.  This 
means  that  the  decree  for  the  smaller  amount  cannot  be  executed  at  all,  and  no 
separate  execution  should  issue  of  that  decree  (5).  It  is  to  be  noted,  however, 
that  if  the  Court,  in  contravention  of  the  provisions  of  this  section,  allows  execu- 
tion to  issue  of  the  decree  for  the  smaller  sum,  and  a  sale  is  made  in  such  execu- 
tion, the  sale  is  not  invalid,  the  reason  being  that  **  a  purchaser  under  a  sale  in 
execution  is  not  bound  to  inquire  whether  the  judgment-debtor  had  a  cross-judg- 
ment of  a  higher  amount ''  (t). 

Assignment  of  decree.—  it  has  been  held  by  the  High  Court  of  Calcutta, 
that  a  decree  obtained  against  the  assignor  in  a  suit  pending  at  the  date  of  the 
assignment  may  be  set  off  against  the  decree  assigned  if  the  assignee  had  notice 
of  such  suit  (u).  A  obtains  a  decree  against  B  for  Rs  5,W)-  /A  then  sues  A  for 
Rs  2,000  Pending  B's  suit  C  obtains  a  transfer  of  A 's  decree  with  notice  of  the 
suit.  A  decree  is  then  passed  for  B  in  his  suit  against  A .  C  applies  for  execution 
against  B  of  the  whole  decree  for  Rs  5,000.  He  is  not  entitled  to  execute  for  more 
than  Rs  3,000,  as  the  transfer  was  taken  with  notice  of  B's  suit. 

See  notes  to  s.  233. 


<r)  Chajmal  y.  Lai  Dharam,  24  All.  481 ;  Rowa 
Mahaton  \.  Bam  Kiahen,  14  Cal.  18,  24, 
13  I  A.  106.  110. 

<8)    Si^nu  V.  Mnthqji,  ^6  Mad.  428. 


(t)    Bewa  Mahaton  v.  Bam  Ki8hor€,U  Cal. 

18, 13  I.  A.  106. 
(m)    Eristo  liamaiii  t.  Kedar  Nath,  16  CaJ. 

61U. 
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247.  When  two  parties  are  entitled  under  the  same  247^248 
Cross-ciaims  under  decree  to  recover  for  each  other  gums  of 
same  decree, .  ,  ,  different  amoants,. the  party  «mtitled  to 
the  smaller  sum  shall  not  take  out  execution  against  the 
other  party  ;  but  satisfaction  for  the  suialler  sum  shall  be 
entered  on  the  decree. 

When  the  amounts  are  equal,  neither  party  shall  take 
out  execution,  but  satisfaction  for  each  sum  shall  be  entered 
on  the  decree. 

Object  of  the  section. — Tlie  object  of  this  section  is  to  prevent  each  side 
executing  a  decree  in  respect  of  sums  due,  whether  for  costs  or  otherwise,  under 
the  same  decree  (v), 

Application ' of  the  section.— This  section  is  not  limited  in  its  application 
to  cases  in  which  the  remedy  of  each  party  against  the  other  is  of  precisely  the 
same  nature.  A,  a  mortgagor,  sues  Bt  the  mortgagee,  for  redemption.  A  decree 
is  passed  in  the  suit  ordering  that  upon  i4  paying  to  H  Rs.  1,000  (mortgage -debt) 
on  a  day  fixed  by  the  Court,  /.'  should  reconvey  the  mortgaged  property  to  A,  and 
that  if  such  payment  was  not  made  within  the  time  fixed  by  the  Court,  the  property 
should  be  sold.  At  the  same  time  A  is  awarded  costs,  Rs.  100,  to  be  paid  by  H, 
Here  both  the  sunis^bcinjj^ payable  under  the  same  decree,  the  provisions  of  the 
present  sc^ctH)p  ipppljf,  ^pMgh  ^'s  remedy,  if   .1  failed  to.  pay  the  mortgage -debt,     ?  , 

would  be  by  sale  of  the  mortgaged  property,  and  A 's  remedy,  if  B  failed  to  pay  the 
costs,  would  be  against  B  personally.  Hence  A ,  being  entitled  to  the  smaller 
amount  (Rs.  100)  cannot  take  out  execution  at  all  against  B  (w).  And  B,  being 
entitled  to  the /ar^er  amount  (Rs.  1,000)  is  alone  entitled  to  take  out  execution. 
But  he  cannot  take  out  Execution  for  more  than  Rs.  900,  which  is  the  same  thing 
as  saying  that  he  must  reconvey  the  property  to  .4,  if  A  paid  Rs.  900,  and  he 
cannot  insist  on  payment  of  the  full  sum  of  Rs.  1,000  as  a  condition  of 
reconveyance  (x). 

248*     The  Court  shall   issue  a  notice   to    the    party 
Notice  to  show  cause     «g^»i8t  whom  execution  is  applied  for,  re- 
why  decree  should  not     quiring  him    to    show    cause,    within    a 
e  execute  .  period  to  be  fixed  by  the  Court,  why  the 

decree  should  not  be  executed  against  him-- 

(a)  if  more  than  one  year  has  elapsed  between  ihe  date 
of  the  decree  and  the  application  for  its  execu- 
tion, or 

(/>)  if  the  enforcement  of  the  decree  be  applied  for 
against  the  legal  representative  of  a  pnrty  to 
the  suit  in  which  the  decree  was  made : 

p^^^i^  Provided  that  no  such  notice  shall   be 

necessary — 


)    Bhaouari  y.  Bat(n,A6  Ml.  m.  at  p.  397.    I    (x)    BMgwai,  v.  BaUm,  16  All.   395:  Itihri  v 
/•)    Sunkarrty,  GopnUi.  25  Mad.  121.  \  Oojm I,  6  Ml.  551.  '^.J^ftln^ 
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^'  ^*  in  consequence  of  more  than  one  year   having  elapsed 

between  the. date  of  the  decree  and  the  application  for  exe- 
cution, if  the  application  be  made  within  one  year  from 
the  date  of  any  decree  passed  on  appeal  from  the  decree 
sought  to  be  executed,  or  of  the  last  order  against  the  party 
against  whom  execution  is  applied  for,  passed  on  any  previ- 
ous application  for  execution,  or 

in  consequence  of  the  application  being  against  the 
legal  representative  of  the  judgment-debtor,  if  upon  a  pre- 
vious application  for  execution  against  the  same  person  the 
Court  has  ordered  execution  to  issue  against  him. 

Explanation. — In  this  section  the  phrase,  **  the  Court," 
means  the  Court  by  which  the  decree  was  passed  unless 
the  decree  has  been  sent  to  another  Court  for  execution,  in 
which  case  it  means  such  other  Court. 

Eifect  of  omission  to  give  notice.— This  section  provides  that  the 
Court  shall  issue  a  notice  where  the  application  for  execution  is  made  more  than 
one  year  after  the  date  of  the  decree,  or  where  execution  is  ^plied  for  against  the 
legal  representatives  of  a  deceased  judgment-debtor.  S 

The  omission  to  give  notice  as  required  by  this  section  is  not  an  illegality^ 
but  an  irregularity  though  a  material  one.  Hence  a  Sale  made  in  execution  of  the 
decree  is  not  void,  but  voidable  only.  That  is  to  say,  the  sale  is  valid  until  it  is 
set  aside,  either  by  proceedings  under  s.  31 1  or  by  a  regular  suit  brought  within 
one  year  from  the  date  on  which  the  sale  is  confirmed  {y).  But  the  property 
must  have  been  sold  by  order  of  a  Court  having  jurisdiction  to  execute  the 
decree  (s).  If  the  sale  is  held  by  a  Court  having  no  jurisdiction  to  execute  the 
decree,  the  sale  is  totally  void. 

Death  of  judgment-debtor  pending  execution  by  Court  to  which 
decree  is  transmitted  for  execution.-  See  notes  *'The  application  for  execu- 
tion against  a  legal  representative,  etc.*^,  p.  234  ante. 

Limitation. — Art.  179  of  the  Limitation  Act,  which  applies  to  decrees  of 
Courts  other  than  Chartered  High  Courts,  provides  inter  alia  that  the  decree 
must  be  enforced  within  three  years  from  the  date  thereof,  unless  a  notice  has 
been  issued  under  s.  248  of  the  Code  of  Civil  Procedure,  in  which  case  the  applica- 
tion may  be  made  within  three  years  from  the  **  date  of  issuing  a  notice  **  under 
that  section.  It  has  been  held  by  the  High  Court  of  Calcutta  that  **the  date 
of  issuing  a  notice**  referred  to  in  art.  179  means  the  date  when  the  notice  is 
actually  issued,  not  the  date  when  the  Court  passes  the  order  for  issuing  the 
notice  (a).  On  the  other  hand,  it  has  been  held  by  the  Bombay  High  Court,  that 
**  the  date  of  issuing  a  notice**  means  the  date  when  the  Court  passes  the  order 
for  issuing  the  notice,  and  not  the  date  on  which  it  is  actually  issued  (6).  But  it  has 
been  held  by  the  same  Court  that  if  no  notice  is  issued  at  all,  the  mere  order  for 


Limitation  Act.  1877,  Sch.  II,  art.  12. 

Ma\kariun-9,  Narhari,  25   Bom.  337,27 

216,  in  appeal  from  21  Bom.  424. 

e  decision  in  Sahdeo  v.  Ghasiram,  21 

19,   must  be  taken  to  have  been 


gnperseded  by  the  decision  in  Mftlkar- 

ion's  case, 
(a)    KadarcBsur  ▼.  Mohim  Chandra,  6  CW.N. 

656. 
(2>)    Govind  ▼.  Dado,  28  Bom.  416. 
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ssuing  notice  will  not  give  a  fresh  starting  point  for  limitation  (c).     It  is  not, 
however,  necessary  that  the  notice  must  have  been  actually  served  (d). 

Art.  180  of  the  Limitation  Act,  which  applies  to  decrees  of  Chartered  High 
Courts,  provides  inter  alia  that  the  decree  must  be  enforced  within  twelve  years 
from  the  date  thereof,  unless  the  decrlee  has  been  revived.  It  has  been  held  by 
the  High  Court  of  Calcutta,  that  an  order  for  execution  operates  as  a  revivor 
within  the  meaning  of  this  article  (e),  but  the  mere  issue  of  a  notice  under  the 
present  section  does  not  (/).  . 

249*     If  the  person  to  whom  notice  is  issued  under 

Procedure  after  issue     the  last  preceding  sBction  does  not  appear, 

of  notice.  q|.  (Joes  not  show  cause  to  the  satisfaction 

of  the  Court  why  the  decree  should  not  be  executed,  the 

Court  shall  order  the  decree  to  be  executed 

if  he  offers  any  objection  to  the  enforcement  of  the  de- 
cree, the  Court  shall  consider  such  objection,  and  pass  such 
order  as  it  thiliks  fit. 


S8. 
848-261 


Warrant 
issue. 


260*  When  the  preliminary  measures  (if  any)  required, 
when  to  by  the  foregoing  provisions  have  been 
taken,  the  Court,  unless  it  sees  cause  to 
the  contrary,  shall,  ''subject  to  the  provisions  of  sections 
245 A  and  5i^5B/*  issue  its  warrant  for  the  execution  of  the 
decree. 


261*     Such  warrant  shall  be  dated  the  day  on  whi(;h 

Date,  signature*  seal    ic  is  issucd,  signed  by  the  Judge  or  such 

and  delivery.  officer  as  the  Court  appoints  in  this  behalf, 

sealed  with  the  seal  of  the  Court,  and  delivered  to  the  proper 

officer  to  be  executed. 

And  a  day  shall  be  specified  in  such  warrant  on  or  before 
which  it  must  be  executed  and  the  proper  officer  shall  en- 
dorse thereon  the  day  and  manner  in  which  it  was  executed, 
or,  if  it  was  not  executed,  the  reason  why  it  was  not  execut- 
ed, and  shall  return  it  with  such  endorsement  to  the  Court 
from  which  it  issued. 

Delegationofanthority  to  exeente.— The  officer  to  whom  a  warrant  is 
delivered  for  execution  under  this  section  may  deliver  it  to  his  subordinate  for 
eaceciition.  It  is  not  necessary  that  the  **  proper  officer  **  should  binxself  execute  all 
warrants  sent  to  him  (jg). 


(«) 


HaH  V.  Y€ummabai^  23  Bom.  36.  Note  the 
words  **ha8  been  issued "  in  art.  179  of 
the  Ijlmitation  Act. 

Damodar  v.  Sonaji,  27  Bom.  622. 

8uia  T.  Monohur  Dm,  24  CaL  244. 


Monohar  Das  v.  Futteh  Ohand,  30  Oal.  979. 
AhdulKarim  v,  Bullen^  6  All.  385 ;  Dharam 

Ohand  t.  Queen  Empress,  22  Cal.  596; 

8heo  ProgMh  y.  :mu)&p  Narain,  22  CaJ. 

759. 
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25^252  Arrest  without  a  warrant.— Where  an  officer  of  the  Court  arrests  a 

judgment-ciebtor  without  having  in  his  possession  the  warrant  of  arrest  at  the 
time  of  arresting,  the  arrest  is  illegal  (A). 

Specification  ^f  day  on  or  before  whicb  warrant  shbnld  be  execnted  — 
A  warrant  could  not  be  executed  after  the  expiration  of  the  period  specified  in  the 
warrant  for  its  execution  (»). 

252«     If  the  decree  be  against  a  party  ae  the  legal  re- 
Decree  against  re-     presentative  of  a  deceased   person,   and 
SSSoneJtot     the  decree  be  for  money  to  be  paid  out 
paid  out  of  deceased's     of  the  property  of  the  deceased,  it  may 
property.  I^^  executed  by  the  attachment  and  sale 

of  any  sucli  property. 

If  no  such  property  remains  in  the  possession  of  the 
judgment-debtor,  and  he  feils  to  satisfy  the  Court  that  he 
has  duly  applied  such  property  of  the  deceased  as  il^  proved 
to  have  come  into  his  possession,  the  decree  may  be  executed 
against  the  judgment  debtor  to  the  extent  of  the  property 
not  duly  applied  by  him,  in  the  same  manner  as  if  the  decree 
had  been  against  him  personally. 

Scope  of  the  fieetiota. -^Section '234  refers  to  cases  where  a  decree 
is  made  against  a  party  and  the  party  dies  before  the  decree  is  fully  executed,  and 
the  decree  is  sought  to  be  executed  against  his  legal  representative.  The  present 
section  refers  to  cases  where  a  decree  is  passed  against  a  legal  representative  of 
a  deceased  person.  In  such  a  case  the  section  provides  that  if  the  decree  is  for 
payment  of  money  out  of  the  property  of  the  deceased,  the  decree  may  be  exe- 
cuted against  the  property  of  the  deceased  in  the  hands  of  his  legal  representative 
But  in  so  far  as  the  property  of  the  deceased  come  into  the  hands  of  the  legal  re- 
presentative has  not  been  duly  applied  by  him,  the  decree  may  be  executed 
against  the  legal  representative  as  if  the  decree  was  to  that  extent  passed  against 
him  personally.  In  other  words,  the  legal  representative  can  be  proceeded  against 
personally  to  the  extent  only  to  which  he  has  failed  to  apply  the  assets  duly.  An 
executor  or  administrator  under  the  Ipdian  Succession  Act  (s.  282)  and  Probate 
and  Administration  Act  (s.  104),  is  bound  to  pay  the  creditors  of  the  deceased 
"  equally  and  ratably."  If  an  executor  or  administrator  under  those  Acts  fails  to 
pay  the  debts  ratably,  a  creditor  of  a  deceased  person  who  has  obtained  a  decree 
against  his  executor  or  administrator  may  be  entitled  to  proceed  against  him 
personally  on  the  ground  that  the  property  of  the  deceased  has  not  been  **duly  ** 
applied  within  the  meaning  of  this  section.  But  the  case  is  different  when  a  decree 
has  been  obtained  against  an  heir  oi  a  deceased  Hindu  or  Mahoniedan  as  his  legal 
representative.  In  such  a  case,  every  payment  by  the  heir  on  account  of  debts 
due  by  the  deceased  would  be  a  due  application  of  the  assets,  whether  the  debts 
were  paid  ratably  or  not.  There  is  no  analogy  between  the  case  of  an  executor 
or  administrator  governed  by  the  provisions  of  the  above-mentioned  Acts  and 
that  of  an  heir  as  a  legal  representative  under  the  Hindu  or  Mahomedan  law  (/). 

(/*'     Empr€98V.AmarNath,SPil\.llZ.  I  v.  ^mititia.  31  Cal.  244. 

(/)    Anand  Lai  v.  Kmpres*s,  lOCal.  18 :  Abinafth    j    ij  )     Vferasokkaritju  v.  Papiah,  26  Mad.  792. 
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As  to  how  far  a  decree  passed  against  one  Mahomedan  heir  binds  the  other 
hears*  see  Sir  Roland  Wilson's  Digest  of  Anglo-Mahammadan  Law,  p.  241,  and 
Alulla's  Prioeiples  of  Mahomedan  Law,  p.  27. 

As  to  how  far  a  decree  against  one  Hindu  heir  binds  the  other  heirs,  see 
Davalava  v.  Bhimaji,  20  Bom.  338,  344-45. 

253.     Whenever  a  person  has,  before  the  passing,  of  a 
Decree  against  decree  in  an  original  suit,    become  liable 

®'"'®^-  as   surety   for   the   performance  of  the 

same  or  of  any  part  thereof,  the  decree  may  be  executed 
against  him  to  the  extent  to  which  he  has  rendered  himself 
liable  in  the  same  manner  as  a  decree  may  be  executed 
against  a  defendant : 

Provided  that  such  notice  in  writing  as   the   Court   in 
case  thinks  sufficient  has  been  given  to  the  surety 

^J^^Qt  of  the  Section'—This  section  provides  that  where  a  person  has 
'^come  ^ial^te  as  surety  for  the  performance  of  a  decree,  the  party  to  the  suit  for 
whose  benefit  seciurity  is  given  may  enforce  the  security  by  executing  the  decree 
against  the  surety  in  the  same  manner  as  if  the  surety  was  a  party  to  the  decree, 
and  was  directed  by  the  decree  to  perform  the  obligation  undertalcen  by  him.  But 
for  the  provisions  of  this  section,  the  person  for  whose  benefit  the  security  was 
given  would  have  had  to  bring  a  regular  suit  against  the  surety  to  enforce  the 
security.  The  present  section  provides  a  summary  remedy  in  execution  proceed, 
ings,  and  dispenses  with  the  necessity  of  a  regular  suit. 

Security  given  under  Sections  106,  380,  479  and  486 —Security  given 

under  the  above-mentioned  sections  may  be  enforced  by  summary  process  in  execu- 
tion under  this  section,  A  obtains  an  ex  parte  decree  against  B.  The  ex  parte  decree 
is  set  aside  under  s.  108  on  C  standing  surety  for  the  performance  of  any  decree  that 
may  be  passed  against  B  on  a  re-hearing.  The  suit  is  reheard,  and  a  decree  is 
passed  against  B,  A  may  enforce  the  security  by  executing  the  decree  against  C. 
It  is  not  necessary  for  A  to  enforce  the  security  by  instituting  a  regular  suit 
against  C  {k).  The  same  procedure  is  to  be  adopted  when  security  is  given  for 
the  costs  of  a  suit  under  s.  380  and  for  the  performance  of  a  decree  in  cases  of 
arrest  and  attachment  before  jndgment  (ss.  479,  485). 

Secnrity  given  under  gections  545  and  546  for  perfo^jlnance  of  appel- 
late decree.— This  section  refers  in  terms  to  security  given  fqr  the  performance 
of  **a  decree  in  an  original  suit,"  Hence  it  has  been  held  by  the  ^igh  Court  of 
Calcutta  (/),  that  the  previsions  of  this  section  do  not  apply  to  security  given 
lAider  sections  545  and  546  for  the  performance  of  an  appellate  decree,  and  that 
the  remedy  of  the  decree-holder  is  by  way  of  suit  against  the  surety,  and  not  by 
summary  process  in  execution  under  this  section.  On  the  other  hand,  it  has 
been  held  by  the  other  High  Courts,  that  though  the  provisions  of  this  section  apply 
in  terms  to  original  decrees  only,  the  procedure  prescribed  by  this  section 
applies  also  to  appellate  decrees  by  virtue  of  the  provisions  of  s.  583  which  extend 
to  appellate  decrees  the  procedure  for  the  execution  of  original  decrees  (m).  The 
distinction  may  be  illustrated  by  the  following  case :  A  obtains  a  decree  against 
B.    A  applies  for  execution  of  the  decree.     B  appeals  from  the  decree,  and  applies 


ik)    SomiUM,  V.  Dino  NeUh,  26  Cal.  222.  I  (m)    Venkapa  v.  Btulmgapa,  12  Bom.  411 ; 

(I)    Tokhan  v.  UdtoanU  22  Cal.  25 ;  Suljoo  Das  Janki  v.  Samp,  17  All.  99 ;  Thirumalai 


y.  Balmakundt  23  Gal.  212  (s.  546).  |  v.  Ramayyar,  13  Mad.  1. 
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for  stay  of  execution  under  s.  545.  Execution  is  stayed  on  C  standing  security 
for  the  due  performance  of  any  decree  that  may  be  passed  against  B  in  appeal, 
A  decree  is  eventually  passed  by  the  appellate  Court  against  B,  According  to 
the  Calcutta  decisions,  A  cannot  enforce  the  security  by  proceedings  in  execution 
under  this  section,  but  must  bring  a  regular  suit  against  the  surety.  According 
to  the  decisions  of  the  other  High  Courts,  A  may  enforce  the  security  by  execut- 
ing the  appellate  decree  in  the  same  manner  as  if  the  surety  was  a  party  to 
the  decree.  In  any  case  the  security  must  have  been  given  before  the  passing  of 
the  decree  (mm). 

Security  given  utider  s-  546  for  restitution  of  property  taken  in 
execution  of  a  decree- — A  obtains  a  decree  against  R  for  possession  of  certain 
lands.  //  appeals  from  the  decree.  Pending  the  appeal,  A  applies  for  execution 
of  the  decree.  The  Court  allows  execution  on  C  standing  surety  for  the  restitu- 
tion of  the  lands  to  B  in  the  event  of  the  decree  being  reversed  in  appeal^  or  for 
payment  to  B  of  the  value  of  the  property  (s.  546).  The  decree  is  eventually 
reversed  in  appeal.  It  has  been  held  by  the  High  Court  of  Calcutta  that  B  cannot 
in  such  a  case  enforce  the  security  by  executing  the  appellate  decree  against  C\ 
but  must  proceed  by  a  regular  suit  (n).  The  other  High  Courts  would  allow  B 
to  realize  the  security  by  procedure  under  thjs  section. 

The  security  under  this  section  must  be  /or  the  performance  of  a 
decree.— Thus  where  a  defendant  produced  certain  promissory  notes  in  Court, 
and  the  plaintiff  objected  to  their  return  to  the  defendant,  but  they  were  returned 
to  him  on  T  standing  surety /or  their  production  when^equired,  it  was  held  that 
the  plaintiff  could  not,  on  non-production  of  the  notes,  proceed  against  C  by 
execution  under  this  section,  for  C'did  not  stand  surety  for  the  performance  of  a 
decree,  and  that  his  remedy  was  by  way  of  suit  against  C  (o). 

Notice  to  surety. — When  a  decree  is  sent  by  the  Court  which  passed  the 
decree  to  another  Court  for  execution,  the  notice  required  by  this  section  may  be 
given  by  the  latter  Court  (p). 

Whether  this  section  bars  a  regular  suit  against  the  surety.— it  has 

been  held  by  the  Allahabad  Court  that  this  section  gives  an  additional,  not  an 
exclusive,  remedy  against  a  surety,  and  does  not  prevent  the  decree-holder  from 
bringing  a  regular  suit  on  the  surety-bond  to  enforce  the  security  (q).  The  High 
Court  of  Bombay,  on  the  other  hand,  has  expressed  the  opinion  that  the  proper  mode 
of  enforcing  a  decree  against  a  surety  is  by  summary  process  under  this  section, 
and  not  by  separate  suit  (r). 

Appeal. ^An  order  enforcing  a  claim  against  a  surety  under  this  section 
comes  under  s.  244,  and  is  therefore  appealable  (s). 

Cross-references.— See  sections  336,  549  and  610.^ 


254. 

Decree  for  money. 


Every  decree  or  order  directing  a  party  to 
pay  raoiiey,  as  compensation  or  costs,  or 
as  the  alternative  to  some  other  relief 
granted  by  the  decree  or  order,  or  otherwise,  may  be 
enforced  by  the  iit^prisonment  of  the  judgment- debtor,  or 
by  the  attachment  and  sale  of  hife  property  in  manner 
hereinafter  provided,  or  by  both. 


mm)  Lakahman  v.  Oapal.  30  Bom.  506. 
n)    Subjooy.Balmahund»2SCa:L.2l2. 
o)    Nttrayanamtna  v.  Bamayya^  22  Mad.  268- 
))    LakahmUhcmkar  ▼.  Bajnumal^  29  Bom. 


\q)    Ahdul  Kadir  v.  Hurree,  6  All.  H.C.  261. 
r)    Kusaji  v.  Vinayak,  23  Bom  478.  4824». 
,«)    8hek  Suleman  v.  Shivram,  12  Bom.  7L 
Akhoot  V.  Ahmed,  15  W.R.538. 
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Alternative  to  some  other  relief.— Sec  s.  208.  «k5Siit 

*.* Otherwise***- This  would  include  interest  on  the  amount  of  the  decree        M^i'MT 
(s.  209)  or  on  costs  (s.  222). 

256.  If  the  decree  be  for  mesne-profits  or  any  other 
matter  the  amount  of  which  in  money 
pr^s'"or'"therrat:  '^  ^o  bc  Subsequently  determined,  the 
ter,  amount  of  which  property  of  the  judgment- debtor  may,  be- 
asccrt^ined"^^^"^"*'^  ^^^^  ^^^  amouut  due  from  him  under  the 
decree  has  been  ascertained,  be  attached 
as  in  the  case  of  an  ordinary  decree  for  money. 

Death  of  defendant  before  determination  of  amount  of  mesne^ 
profits  -'  A  sues  B  for  possession  of  certain  immoveable  property  and  for  mesne* 
profits  (s.  211).  The  decree  awards  possession  of  the  property  to  A,  and  declares 
i4  to  be  entitled  to  mesne-profits,  but  the  inquiry  into  the  amount  of  mesne-profits 
is  reserved.  B  dies  pending  the  inquiry,  hut  his  legal  representative  is  not 
brought  on  the  record.  The  amount  of  mesne-profits  is  subsequently  determined 
and  a  decree  is  passed  for  that  amount.  In  execution  of  the  decree  for  mesne- 
profits,  certain  property  forming  part  of  the  estate  of  B  is  attached  in  the  hands 
of  his  legal  representative.  The  legal  representative  contends  that  the  attach- 
ment ought  to  be  set  aside,  on  the  ground  that  the  decree  for  mesne-profits  was 
made  after  the  death  of  B,  and  it  could  not  therefore  bind  the  estate  of  B^  as  the 
estate  was  not  represented  during  the  inquiry'  into  the  amount  of  mesne-proBts. 
This  contention  is  valid,  and  the  attachment  must  be  set  aside  (0*  See  notes 
under  ill.  (5),  p.  240  an^e. 

256*      When  a  decree  is  passed   for  a   sum  of   money 
only,  and  the  amount  decreed  does  not 

Power  to  direct  im-  ''     i   ,  i  /*  ^  i 

mediate  execution  of  excccd  the  sum  of  One  thousaud  rupees, 
cxc^din%T''r(wo"*'*  ^^^  Court  may,  when  passing  the  decree, 
on  the  oral  application  of  the  decree- 
holder,  order  immediate  execution  thereof  by  the  issue  of  a 
warrant  directed  either  against  the  person  of  the  judgment- 
debtor  if  he  is  within  the  local  limits  of  the  jurisdiction  of 
the  Court  or  against  his  moveable  property  within  the 
same  limits. 

Privilege  flrom  arrest.-  See  s.  642. 

257.     All  money  payable  under  a  decree  shall  be   paid 
Modes     of    paying     as  followB  (namely) : — 

money  under  decree. 

(a)  into  the  Court  whose  duty  it  is  to  execute 

the  decree  ;  or 
(6)  out  of  Court  to  the  decree-holder  ;  or 
(c)  otherwise  as  the  Court    which    made    the 

decree  directs. 

{t)  Badha  Pramd  v.  Lai  Sahab,  13  AU.    53.  17  Ui.  150. 
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^8a»  Mowy  payable  under  the  decree —it  is  money  payable  under  a  decree 

Vn'WnA,  that  may  be  paid  into  Court  under  this  section.    Costs  of  an  application  award- 

ed  by  an  order  under    s.  218  could  not  be  said  to  be  money  payable  under  a 

4Mf¥#.    H^noe  such  oosts  ought  to  be  paid  to  the  party  direct,  and  not  into 

Court  (m). 

When  an  order  has  been  made  for  the  payment  of  money  into  Court  on  a 
certain  date,  and  the  Court  is  closed  on  that  date,  a  payment  made  on  the  follow- 
mg  date  would  be  good  payment  for  the  purposes  of  the  order  (v). 

267 A.     Ev€ry    agreement    to    give    time    for    the 
Agreement  to  give     satisf action  of  a  judffment-debt  shall  be 

time      to     judgment-  .j         «  -^   •  j      /•  'j       a- 

debtor.  void  unless  it  18  m^de  for  consideration 

and  with  the  sanction  of  the  Court  which  passed  the  decree, 
and  such  Court  deems  the  consideration  to  be  under  the 
circumstances  reasonable. 

Every  agreement  for  the   satisfaction   of  a  judgment- 
Agreement  for  sa-    debt,  which  provides   for  the  payment. 

tisfaction  of  judgment-       j.       '  i  •     j«        ^i  i?  • 

debt.  directly  or  indirectly,  of  any  sum  m  ex- 

cess of  the  sum  doe  or  to  accrue  due  under  the  decree,  shall 
be  void  unless  it  is  made  with  the  like  sanction. 

Any  sum  paid  m  contravention  of  the  provisions  of 
this  section  shall  be  applied  to  the  satisfaction  of  the  jud^* 
ment-debt ;  and  the  surplus,  if  any,  shall  be  recoverawe 
by  the  judgment-debtor. 

Scope  of  the  Section.— This  section  refers  to  two  kinds  of  agreements, 
namely,  (1)  agreements  to  give  time  to  the  judgment-debtor  for  the  satisfaction 
of  the  judgment-debt,  and  (2)  agreements  for  the  satisfaction  of  judgment-debt 
which  provide /or  ^aj^m^n^  of  any  sum  in  excess  of  the  sum  cox^red  by  the  decree* 
If  an  agreement  belonging  to  either  of  these  classes  is  made  with  the  sanction  of 
the  Court  which  passed  the  decree  and  for  a  consideration  which  such  Court 
deems  to  be,  in  the  circumstances,  reasonable,  it  may  be  enforced  in  executioa, 
and  it  is  not  necessary  to  enforce  it  by  separate  suit  (w).  But  if  the  agreement  is 
not  made  with  the  sanction  of  the  Court  and  for  such  consideration  as  aforesaid, 
the  section  declares  that  it  is  void.  That  it  is  to  say — and  this  much  is  certain — that 
it  cannot  be  enforced  by  summary  remedy  in  execution  under  this  section ;  but  it  is 
doubtful  whether  it  cannot  also  be  enforced  by  a  regular  suit. 

Illustration. 

In  a  suit  by  A  against  B  a  decree  is  passed  for  Rs.  1,000,  but  without  inter- 
est. A  agrees  not  to  execute  the  decree  for  six  months,  and  B  agrees  in  turn  to 
pay  the  decretal  amount  with  interest.  Here  A  agrees  to  give  time  to  By  and  B 
agrees  to  pay  to  A  a.  sum  in  excess  of  the  judgment-debt  in  the  shape  of  interest. 
After  the  expiration  of  six  months,  A  applies  for  execution  of  the  decree  with 
interest  thereon  at  the  agreed  rate.  If  the  agreement  is  made  with  the  sanction 
of  the  Court,  A  is  entitled  to  recover  the  amount  of  the  decree  together  with 
interest  in  execution  proceedings.  If  the  agreement  is  not  made  with  the 
sanction  of  the  Court,  it  is  void,  and  the  Court  executing  the  decree  will  not  give 
effect  to  it.  Is  it  open  to  A  in  such  a  case  to  enforce  the  agreement  by  separate 
suit}    This  question  is  considered  in  the  next  following  paragraph. 

(u)    ShankMT,Seer9ittryijf8t€U0,mUA,im.    I     {w)   Dur^a ProMUl ▼. Xroiie. 25  CaL  86. 
(v)   AranamudM  y.  Bamiyappa,  21  Mad  385.      | 
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Itsaililllt  <>f  '^iniid.**-*This  section  proirtdM  that  ati  ngreeneiit  to  give 
Hkat  to  the  Judgment-debtor,  or  an  agreement  f6r  the  satisftietftfta  of  a  jiidgflielit- 
diefbt  which  protidee  for  the  payment,  directly  or  indirectly,  of  any  sum  inexceerdf 
the  amount  covered  by  the  decree,  shall  iMi  v^d,  unless  it  is  made  with  the  sanction 
of  the  Court  tdiich  passed  the  decree.  It  has  been  held  by  the  High  Courts  of 
Bombay  (sr^  Allahabad  (y)  and  Madras  (a),  that  an  agreement  of  the  kind  referred 
«o  -in  the  section,  if  not  made  with  the  sanction  of  the  Courts  is  Void  m  toto,  that 
Is,  it  cannot  be  enforced  either  in  execution  or  by  separate  suit.  These  decisions 
SAIB  put  on  the  ground  that  the  object  of  the  section  in  providing  for  the  sanction 
4f  the  Court  is  to  protect  judgment-debtors  against  unfair  arrangements,  and  the 
^lt»tection  would  be  illusory  if  the  decree-holder  were  allowed  to  enforce  by  suit 
an  agreement  which  cannot  be  enforced  in  execution.  On  the  other  hand,  it  has 
been  held  by  the  High  Court  of  Calcutta  (a),  that  an  agreement  of  the  kind  re- 
ferred to  in  the  section,  if  not  made  with  the  sanction  of  the  Court,  is  not  void  in 
I0#o,  but  void  only  partially ;  that  is  to  say,  the  agreement  cannot  be  enforced  in 
execution,  but  it  may  be  enforced  by  separate  suit.  The  line  of  reasoning  adoptsed 
by  the  Calcutta  Court  may  be  stated  thus:  before  the  enactment  of  the  law 
eentained  in  the  present  section,  an  agreement  to  give  time  to  the  judgment- 
debtor,  or  an  agreement  providing  for  payment  of  a  sum  in  excess  of  the  judg- 
ment-debt, could  only  be  enforced  by  a  regular  suit ;  that  the  object  of  the  Legis- 
lature in  enacting  the  present  section  is  to  provide  a  summary  remedy  in  «ae- 
^ion  for  giving  effect  to  these  kinds  of  agreements,  but  that  remedy  could  only 
be  availed  of,  if  the  agreement  is  made  with  the  sanction  of  the  Court;  if  the 
agreement  is  not  made  with  the  sanction  of  the  Court,  it  cannot  be  enforced  by 
summary  remedy  under  this  section,  but  the  parties  may  yet  fall  back  upon  the 
remedy  by  way  of  suit  which  was  open  to  them  before  the  enactment  of  the  law 
contained  in  this  section.  The  view  taken  by  the  Calcutta  Court  appears  to  be  the 
eolrect  one,  for  as  observed  by  that  Court,  the  present  section  finds  its  plsure  in 
the  chapter  of  **  Execution  of  decrees  "  under  division  £P  •*  Of  the  mode  of  execut- 
#ig  decrees,  *'  and,  further,  if  the  object  of  the  Legislature  was  to  declare  such 
agreements  void  in  toto,  the  proper  Act  for  declaring  it  was  the  Contract  Act,  and 
not  the  Code  of  Civil  Procedure.  There  is,  however,  a  recent  decision  of  the  Cal- 
cutta High  Court  in  which  it  has  been  held,  but  without  reference  to  the  earliW 
decisions  of  that  Court,  that  agreements  of  the  kind  referred  to  in  the  section,  ahd 
not  made  with  the  sanction  of  the  Court,  cannot  be  enforced  even  by  a  regular 
suit  (6). 

Turning  now  to  the  case  put  in  the  above  illustration,  we  may  say  that  if 
the  agreement  was  made  without  the  sanction  of  the  Court,  A  could  not,  according 
to  the  Bombay,  Allahabad  and  Madras  decisions,  enforce  it  either  by  proceedings 
in  execution  or  by  separate  suit ;  and  his  only  remedy  is  to  apply  for  execution  of 
the  decree  without  claiming  the  interest  payable  under  the  agreement.  Accord- 
ing to  the  earlier  Calcutta  decisions,  however,  the  agreement,  though  it  could  not  be 
enforced  by  proceedings  in  execution,  may  be  enforced  by  a  regular  suit ;  that  is 
to  say,  A  may  claim  the  amount  of  the  decree  plus  the  interest  by  a  regular  suit. 
But  according  to  the  latest  Calcutta  decision,  the  agreement  cannot  be  enforced 
even  by  a  regular  suit  (c). 


<«|  Bank  (tf  Bmgaly.  VytO^hoy,  16  Horn.  618; 
DavlatHng  v.  PandiL,  9  Bom.  176 ;  Heera 
T.  Pe$U>nnt  S  Horn.  603;  Dhanram  ▼. 
Oanpatt  37  Bom.  96;  VUhtm  r.  Hur 
Pata,  IS  Bom.  499;  Krishna  y.  Vatu- 
dev,  21  Bom.  MS,  819  ;  awanUrao  v. 
Kmkmath,  15  Bom.  419. 


iv) 


Dan  Bahadwr  v.  Anandi  Prasad,  18  AIL 
4J6 ;  Dalu  t.  Palakdhari,  18  All.  479i  261. 

Venkata  y.  JToran.  26  Mad.  19. 

Jhahar  y.  Modan,  U  CaL  671;  Hnkvm 

Chand  ▼.  Taharunnsssa,  16  Cal.  504. 
Oopal  y.  Brif  Kishore,  32  CsL  917. 
a^fol'Y.  Brij  KMwrs,  38  Oal.  ^7. 
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S.  257A  Agreements  for  the  satisfacticn  of  a  jndgment-debt  -  The  first  paragraph 

of  the  section  refers  to  agreements  to  give  time  to  the  judgment-debtor  for.^the 
satisfaction  of  a  judgment-debt.  The  second  paragraph  refers  to  otte  of  the  two 
.kinds  of  agreements  for  the  satis/action  of  a  judgment-debt,  namely,  that  which 
provides  for  the  payment  of  a  sum  in  excess  of  the  decretal  amount. 

Agreements  to  give  time  to  a  judgment-debtor  must  be  distinguished  from 
agreements  for  the  satisfaction  of  a  judgment-debt.  In  the  former  case,  the  effect 
of  the  agreement  is  merely  to  suspend  the  right  of  the  decree-holder  to  execute 
the  decree :  the  judgment-debt  is  not  extinguished,  and  the  relation  of  decree- 
holder  and  judgment-debtor  still  subsists.  Such  an  agreement,  in  fact,  is  no 
more  than  a  stipulation  for  future  satisfaction  of  the  judgn-cnt-debt.  In  the 
latter  case,  the  effect  of  the  agreement  is  to  extinguish  the  right  of  the  decree- 
holder  to  execute  the  decree,  and  to  substitute  therefor  the  rights  given  by  the 
agreement.  Such  an  agreement  constitutes  a  present  satisfaction  of  the  judg- 
ment, and  its  effect  is  to  put  an  end  to  the  relation  of  decree-holder  and  judgment- 
debtor. 

Agreements /or  the  satisfaction  of  a  judgment-debt,  that  is,  agreements  of 
which  the  effect  is  to  extinguish  the  judgment-debt,  may  be  divided  into  two 
classes,  namely — 

I.  those  which  provide  for  the  payment  at  some  future  date  of  a  sum 
which  dO'  s  not  exceed  the  decretal  amount ;  and 

II.  those  which  provide  for  the  payment  at  some  future  date  of  a  sum-;  in 
excess  of  the  decretal  amount. 

Neither  of  those  two  classes  of  agreements  comes  within  the  scope  of  the 
first  paragraph  of  this  section.  But  the  second  class  of  agreements  comes  within 
the  scope  of  the  second  paragraph  of  this  section,  and  these  agreements  therefore 
must  be  made  with  the  sanction  of  the  Court.  • 

Further,  both  these  kinds  of  agreements  constitute  an  **  adjustment  V  of  the 
decree  within  the  meaning  of  s.  258  But  the  first  alone  falls  within  the  scope  of 
that  section,  for  ti  e  second  .  comes  specifically  within  the  scope  of  the  second 
paragraph  of  this  section. 

Illustrations, 

1.  A  holds  a  decree  against  i/ for  Rs  5,000.  B  pays  to  ^4  Rs.  1,000,  and 
executes  a  mortgage-bond  for  the  balance,  namely,  Rs.  4,000,  whereby  he  agrees 
to  pay  the  amount  within  a  year.  The  mortgage  is  I'Ot  made  with  the  sanction 
of  the  Court.  B  fails  to  pay  the  amount  within  the  stipulated  period.  A  there- 
upon sues  B  to  recover  Rs.  4,000,  being  the  amount  due  on  the  bond.  B  contends 
that  the  mortgage-bond  is  virtually  an  agreement  to  give  titne  for  the  satisfaction 
of  the  judgment-di  bt  within  the  meaning  of  the  first  paragraph  of  s  257A,  and  that 
the  suit  could  not  lie,  as  the  agreement  was  not  made  with  the  sanction  of  the 
Court.  This  contention  is  not  valid,  and  the  suit  will  lie,  for  the  mortgage-bond 
is  not  an  agreement  to  give  time  for  the  satisfaction  of  r  judgment -debt  I  the 
effect  of  the  mortgage-bond  is  to  extinguish  the  judgment-debt,  and  to  put  dn  end 
to  the  relation  of  decree-holder  and  judgment -debtor  between  the  parties,  and  to 
create  a  new  jural  relation  between  them,  namely,  that  of  mortgagee  and  mort- 
gagor. In  fact,  time  is  given  to  B  not  as  judgment -debtor  but  as  mortgagor^  and 
it  is  given  not  for  the  satisfaction  of  the  judgment-debt  ( for  the  judgment-debt  is 
extinguished ),  but  for  the  payment  of  the  debt  created  by  the  mortgage-bond.  The 
case  falls  under  s.  258,  and  that  section  does  not  bar  a  suit^  though  the  agreement 
may  not  have  been  certified  to  the  Court  as  required  by  that  section:  Tukaram  v. 
Anantbhat,  25  Bom.  252;  Lalji  y,  Gaya,  25  All.  317;  JuJ  v.  Annai,  17  Mad. 
382,  as  explained  in  Venkata  v.  Koran,  26  Mad.  19,  26;  Hurkissen  v.  Nibaran,  6 
C.  W.  N.  27,  explained  in Gopaly,  Hrij Kishore,  32  Cal.  917. 
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2.  The  facts  are  the  same  as  in  ill.  (1),  with  this  difference  that  the. 
mortgage- bond  further  provides  that  in  default  of  payment  of  Rs.  4,000  within' 
a  year,  A  should  be  at  liberty  to  enforce  his  rights  under  the  decree.     In  such  a 

case  the  judgment-debt  is  not  extinguished,  but  it  is  expressly  kept  alive.  Hence 
the  suit  will  not  lie,  for  the  agreement  is  clearly  one  to  give  time  for  the  satisfaction 
of  a  judgment -debt,  and  it  is  not  made  with  the  sanction  of  the  Court  as  requifed 
by  this  section  :     Venkata  v.  Koran,  26  Mad.  19. 

3.  A  holds  a  decree  against  B  for  Rs.  900.  B  then  pays  Rs.  600  in  Cash 
to  A,  and  passes  a  promissory  note  for  Rs.  300  payable  on  demand  and  carrying 
interest  at  3 per  cent,  per  mensem.  A  then  hands  over  the  decree  to  B  endorsing 
satisfaction  thereon.  The  promissory  note,  though  it  provides  for  payment  of  a 
sum  in  excess  of  the  amount  covered  by  the  decree  in  the  shape  of  interest,  is  not 
made  with  the  sanction  of  the  Court  as  required  by  the  second  paragraph  of 
s.  257A.  A  then  sues  B  on  the  note.  The  suit  will  not  lie,  for  the  note  is  not 
passed  with  the  sanction  of  the  (  ourt :  Heera  v  Pestonji,  22  Bom  693 ;  Dhan- 
ram  v.  Ganpat,  27  Bom.  96.  [These  cases  are  clearly  distinguishable  from 
Tukaram^s  case  sited  in  ill.  (H,  and  they  are  not  inconsistent  with  the  decision 
in  that  case  as  supposed  by  the  Allahabad  Court  in  Lalji  v.  Gaya,  25  All.  317.] 

Agreement  void  in  pieirt  only.  Where  a  part  only  of  an  agreement  is 
void  under  s.  257A,  and  the  rest  is  valid,  the  part  that  is  valid  may  be  enforced, 
provided  it  can  be  properly  separated  from  the  part  that  is  void  (rf).  A  obtains  a 
decree  against  B  for  Rs.  520  on  1st  June  1905.  B  then  executes  a  mortgage-bond, 
agreeing  to  pay  Rs.  520  on  or  before  1st  September  1905,  and,  if  the  amount'is 
not  paid  on  or  before  that  date,  to  pay  interest  at  the  rate  of  18  per  cent,  per 
annum  after  that  date  until  payment.  The  agreement  is  not  made  with  the 
sanction  of  the  <  ourt.  B  fails  to  pay  the  amount  within  the  stipulated  period, 
and  a  suit  is  brought  by  A  against  B  upon  the  mortgage-bond  to  recover  Rs.  520 
and  interest.  The  mortgage-bond  consists  of  two  parts,  one  providing  for  the 
payment  of  Rs.  520,  and  the  other  for  the  payment  of  interest.  The  first  part  of 
the  agreement  is  valid,  for  it  operates  as  an  extinction  of  the  judgment-debt,  and 
does  not  therefore  require  the  sanction  of  the  Court.  •  The  second  part  of  the 
agreement,  namely,  that  which  provides  for  the  payment  of  interest,  is  void,  for  it 
provides  for  the  payment  of  a  sum  in  excess  of  the  decretal  amount  in  the  shape  of 
interest,  and  ought  therefore  to  have  been  made  with  the  sanction  of  the  Court. 
But  this  part  of  the  agreement  is  separate  from  the  first,  for  it  provides  for 
payment  of  interest  after  the  due  date.  Therefore,  though  the  second  part  of  the 
agreement  cannot  be  enforced,  the  first  part  may  be  enforced   e). 

This  sect' on  applies  only  to  agreements  between  parties  to  the 
decre<). —  a  obtains  decree  against  B.  In  consideration  of  A  consenting  to  post- 
pone execution  of  the  decree,  X  agrees  to  pay  a  certain  sum  of  money  to  i4.  A 
sues  X  upon  the  agreement.  It  is  contended  on  behalf  of  X  that  the  suit  could 
not  lie,  on  the  ground  that  the  agreement  being  one  to  give  time,  ought  to  have 
been  made  with  the  sanction  of  the  Court.  The  suit  will  lie,  for  257A  does  not 
apply,  the  agreement  being  one  between  A  and  A',  that  is,  between  the  decree- 
holder  and  a  person  o^/icr  ^/tan  the  judgment-debtor  (f)^ 

Transfer  of  decree. ~  An  order  under  this  section  cannot  be  made  by  the 
Court  to  which  a  decree  has  been  transmitted  for  execution.  It  can  only  be  made 
by  the  Court  which  passed  the  decree  {ff  ). 


(d)  Daolatsing  v.  Pandu,  9  Bom.  176. 

(e)  Bhagctumd  v.  B'ldhakisan,  28  Horn.  62; 

Maichand  v.  Narun,  28  Bom.  210;  Oo- 
vind  V.  Sakharam.  28  Bom.  383. 


(/)    Kettu  V.    Qenu,  23  Bom.  502;  Oovifid  v. 

Sakharam,  28  Bom  383;  Yella  v.  Muni- 

aami,  6  Mad.  101. 
iff)    Paramdnanda  v.  Mahabesr,  20  Mad.  378. 
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rjto^^  Apptftl- — ^An  order  under  this  aectkm  ts  an  order  on  a  question  relating 

MtJmIS   to  the  watisfactUm  of  a  decree  witfaki  the  meaning  of  s.  244,  and  is  therefore 
appealable  as  a  decree  {g). 

258.  If  any  money  payable  underadecrte  is  paid  out  (rf 
Payment  to  decree-     Couit,  oT  the  decree  is  Other wit-e  adjusted 
^^^^^'  in   whole  or  in  part  to  the  satisfaction  of 

the  decree-holder,  or  if  uny  payment  is  made  in  pursuance 
of  an  agreement  of  the  nature  mentioned  in  section  ^57  A, 
the  decree-holder  shall  certify  such  payment  or  adjustment 
to  the  i  ourt  whose  duty  it  is  to  execute  the  decree. 

The  judgment-debtor  alfc^o  may  inform  the  Court  of  sudi 
pa}  ment  or  adjustment,  and  apply  to  the  Court  to  issue  a 
notice  to  the  decree  holder  to  show  cause,  on  a  day  to  be 
fixed  by  the  Court,  why  such  payment  or  adjustment  should 
not  be  recorded  as  certified;  And  if,  after  due  service  of  such 
no'ice.  the  decree-holder  failfe  to  appear  on  the  the  day  fixed, 
or  having  app*  ared  fails  to  show  cause  why  the  payment  or 
adjustment  shout  i  not  be  recorde  I  a^j  certified,  the  Court 
shall  record  the  same  accordingly. 

[Unless  such  a  pa\  ment  or  adjustment  has  been  certified 
As  aforesaid,  it  shall  not  be  recognized  an  a  payment  or 
adjustment  of  the  ^iecree  by  any  Court  executing  the  decree.] 

Scope  of  the  Section.— This  section  provides  that — 

(1)  where  any  money  payable  under  a  decree  is  paid  out  of  Court,  or 

(2)  where  a  decree  is  otherwise  adjusted  out  of  Court  in  whole  or  in  paft 
to  the  satisfaction  of  the  decree-holder,  or 

(8)  where  any  payment  is  made  under  an  agreement  of  the  nature  mcil* 
tioned  in  s.  257A  and  not  sanctioned  by  the  Court  under  that  8ecHoA(^4 
the  decree-holder  shall  certify  such  payment  or  adjustment  to  the  Court  whose 
duty  it  is'to  execute  the  decree,  so  that  the  same  may  be  recorded  by  that  Court. 
If  the  decree-holder  fails  to  inform  the  Court  of  the  payment  or  adjustment^  H 
is  open  to  the  judgment-debtor  to  protect  himself  from  the  further  execution  of  the 
decree  by  himself  certifying  to  the  Court  the  fact  of  such  payment  or  adjustment. 
If  the  payment  or  adjustment  is  not  certified  by  either  party,  it  shall  not  be 
recognized  by  any  Court  executing  the  decree.  This  may  be  explained  by  the 
following 

lUustratian, 

A  obtains  a  decree  against  B  for  Rs.  2,000.  It  is  subsequently  agreed  bm 
tween  A  and  B  that  A  should  accept  Rs.  1000  in  full  satisfaction  of  lie 
decree.  B  accordingly,  pays  A  Rs.  1,000,  but  the  adjustment  is  no* 
certified  to  the  Court.  A  applies  for  execution  of  the  decree  notwithstanding  the 
adjustment.  B  objects  to  execution  on  the  ground  that  the  decree  has  been  adjust- 
ed.  The  adjustment,  not  being  certified,  cannot  be  recognized  by  the  Court  exe- 
cuttng  the  decree,  and  the  Court  must  direct  execution  to  issue  :  Ganapathy  ▼. 
Chenga,  29  Mad.  312. 

^   BentJiT.  Bhaiji,  UBoBuSf.  I   (h)   Durg»Praaadv.LaHtMohon,K09\.» 
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OlMlsa  (3)  of  tiM  SMtioa. — ^The  third  paragraph  of  the  seotioo  provkka 
that  an  uacertifled  payment  or  adjustment  shall  not  be  recognised  by  any  Co«rt 
exmuHng  the  decree.  This  means  that  an  uncertified  payment  or  adjustment  may 
be  recognized  by  a  Court  in  all  cases  except  when  executing  a  decree.  In  other 
words,  though  a  Court  cannot  in  execution  proceedings  recognize  an  uncertified 
payment  or  adjustment,  it  may  be  recognized  by  a  Court  trying  a  suit  based 
upon  such  payment  or  adjustment  (t).  This  gives  rise  to  the  following 
questions : — 

1.  Whether  on  the  Court  directing  execution  to  issue  in  the  case  put  in  the 
above  illustration,  B  could  maintain  a  suit  against  A  for  a  declaration  that  the  de- 
cree has  been  adjusted,  and  for  an  injunction  restraining  A  from  executing  the 
decree? 

2.  Whether,  if  A  causes  the  decree  to  be  executed  notwithstanding  the 
adjustment,  and  B*  s  property  is  sold  in  execution,^  could  maintain  a  suit  against 
A  to  set  aside  the  sale^  on  the  ground  that  the  decree  having  been  adjusted,  A 
ought  not  to  have  caused  the  same  to  be  executed  ? 

3.  Whether  if  A  causes  the  decree  to  be  executed  notwithstanding  the 
adjustment,  B  could  maintain  a  suit  against  A  to  recover  damages  for  breach  of 
the  contract  represented  by  the  adjustment  ?  In  other  words,  if  B  is  compelled 
to  pay  in  execution  of  the  decree  the  full  amount  of  the  decree,  namely,  Rs.  2,000, 
is  he  entitled  to  recover  back  that  sum  from  A  as  damages  for  breach  of  the 
contract  on  i4's  part  not  to  execute  the  decree  ? 

Each  of  the  suits  referred  to  above  would  involve  recognition  of  an 
uncertified  adjustment,  and  B*s  success  in  each  of  them  would  depend  inter  alia 
upon  the  recognition  of  such  adjustment  by  the  Court  trying  the  suit.  Now,  it  has 
been  made  sufficiently  clear  that  the  prohibition  against  the  recognition  of  an 
uncertified  adjustment  is  confined  to  Courts  executing  decrees^  and  does  not  extend 
to  1  ourts  trying  suits.  Hence  a  Court  trying  any  of  those  suits  would  not  be 
precluded  from  recognizing  the  adjustment,  though  the  adjustment  might  not  have 
been  certified.  It  is  not,  however,  to  be  supposed  that  this  circumstance  by  it- 
self is  sufficient  to  entitle  B  to  a  decree  in  all  the  three  suits,  for  in  the  first  two 
cases  there  is  an  initial  difficulty  in  B*s  way.  That  difficulty  is  presented  by  the 
pirovisions  of  s.  244  by  which  it  is  enacted  that  all  questions  relating  to  the 
'* execution,  discharge  or  satisfaction**  of  a  decree  shall  be  determined  by  order 
of  the  Court  executing  the  decree,  and  not  by  separate  suit.  Noting  these 
provisions,  we  proceed  to  answer  the  above  questions  in  order. 

As  regards  the  first  question f  it  is  perfectly  true  that  if  B  brought  a  suit 
for  an  injunction  restraining  A  from  executing  the  decree,  the  Court  trying  the 
suit  would  recognize  the  adjustment  though  it  might  not  have  been  certified.  But 
slich  a  suit  would  be  barred  under  s.  244,  for  the  principal  question  in  the  suit 
#ould  be  whether  A  should  be  restrained  from  executing  the  decree,  and  this 
question  being  one  relating  to  **  execution  **  could  not  be  tried  in  a  separate 
silit  (/).     Hence  the  answer  to  the  first  question  is  in  the  negative. 

The  answer  to  the  second  question  is  also  in  the  negative,  and  for  the  same 
reasons.  The  suit  being  one  to  set  aside  the  sale  in  execution,  the  principal 
question  would  be  whether  the  proceedings  in  execution  should  be  set  aside, 
atid  this  question  is  also  one  relating  to  "execution**  within  the  meaning  of  s. 
2W4,  and  the  suit  would  therefore   be  barred  under  that  section  (i^).    [Prom  this 
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(i)    Swamirao  ▼.    Kashinath^  15  Bom.  419 ; 

Kah/an  t.  Kamta^  13  All  539 ;  Ghantuham 

Jr.  KoMhiran,  16  Bom.  599. 
U )     AsiMon  ▼.  MatMk  LcO,  21  Cal.  437 :  Baira- 


gyUu  ▼.  Bopotino,  15  Ma^.  302; 
Bundhu  T.  Hari,  31  Cal.  480. 
{Jk)    /aiitoran  ▼.  BaylMMialh,  20  AU.  254. 
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8.258  point  of  view,  it  is  immaterial  whether  the  purchaser  is  a  stranger  or 
the  decree-holder  himself.  There  are  two  cases  both  prior  in  date  to  the 
Allahabad  decision  cited  above,  in  which  the  property  was  purchased  by  a 
stranger,  and  the  suit  was  to  set  aside  the  sale  on  the  ground  that  the  decree 
had  already  been  satisfied  out  of  Court  at  the  time  the  sale  was  held.  In  both 
cases  it  was  held  that  the  person  who  bought  the  property  having  purchased  it 

.  bona  fide  at  an  auction  sale,  the  sale  to  him  could  not  be  set  aside.    The  question 
whether  the  suit  was  barred  was  not  raised   in  either  of  those  cases.    According 
to  the  Allahabad  decision  cited  above,  the  suit  would  be  barred  under  s.  244  (/).  ] 
The    third  question  stands   upon   a   different  footing.    The  suit  therein 

'  referred  to  is  one  for  the  recovery  of  damages  for  breach  of  the  contract  re- 
presented by  the  adjustment.  The  contract  represented  by  the  adjustment  was 
to  accept  Rs.  1,000  in  full  satisfaction  of  the  decree,  and  not  to  execute  the  decree 
for  its  full  amount.  If,  notwithstanding  the  payment  to  A  of  Rs.  1,000,  A  causes 
the  decree  to  be  executed,  and  B  is  compelled  to  pay  the  amount  of  the  decree  in 
execution,  B  may  sue  A  to  recover  back  that  amount  (Rs.  2,000)  as  damages  for 

,  breach  of  the  contract  not  to  execute  the  decree.  Such  a  suit  is  not  barred  under 
s.  244,  for  the  principal  question  in  such  a  suit  is  not  one  relating  to  execution^ 
but  to  the  contract,  its  breach,  and  the  amount  of  damages  suffered  by  B  in 
consequence  of  the  breach.  The  answer  to  the  third  question  is  therefore  in  the 
affirmative  (m ).  In  some  cases  it  was  the  amount  paid  under  the  adjustment 
that  was  claimed  and  allowed  as  damages  (n). 

Snmmai  y  of  the  above* — If  a  decree  is  adjusted  out  of  Court,  but  the 
adjustment  is  not  certified,  it  will  not  be  recognized  by  any  Court  executing  the 
decree.  The  result  is  that  if  the  decree-holder  applies  for  execution  notwith- 
standing the  adjustment,  the  Court  wiU  direct  execution  to  issue,  and  the  judgment- 
debtor  will  not  be  heard  to  say  that  the  decree  has  been  adjusted.  Nor  can  he, 
even  by  instituting  a  regular  suit  for  injunction,  obtain  a  stay  of  execution,  for 
such  a  suit  is  barred  under  s.  244.  Nor  is  it  open  to  him,  if  his  property  be  sold 
in  execution,  to  bring  a  suit  to  set  aside  the  sale,  for  this  suit  also  is  barred  under 
8.  244.     His  only  remedy  is  to  sue  the  decree-holder  for  damages  that  he  may  h^ve 

, sustained  by  reason  of  the  breach  of  the  contract  represented  by  the  adjustment. 
buitbyjud*;me  t-deb  or  upon  an  uncertified  adjustment.— We  have 

■  already  considered  three  kinds  of  suits  brought  by  a  judgment-debtor  against 
the  decree-holder  all  based  upon  an  uncertified  adjustment,  namely,  (1)  for 
injunction,  2)  for  setting  aside  sale  in  execution,  and  (3)  for  damages  for  breach 
of  the  contract  represented  by  the  adjustment.  All  these  suits  are  of  ^  typical 
character,  and  they  demand  a  careful  study.  The  following  case  is  of  a  different 
kind  altogether:  A  obtains  a  decree  against  B  for  possession  of  certain  immove- 
able property.  A  then  executes  an  ekiarnama  whereby  in  consideration  of 
Rs.  156  paid  to  him  by  B^  he  relinquishes  an  eight-anna  share  of  the  property  in 
favour  of  B,  Subsequently  he  sells  the  remaining  eight-anna  share  to  B  by.  a 
kabala.  Both  the  ekrarnama  and  kabala  are  duly  registered,  but  neither  of 
them  is  certified  to  the  Court.  A  then  applies  for  execution  of  the  decree,  and 
obtains  possession  of  the  property,  B  then  sues  A  upon  the  two  documents 
for  a  declaration  of  his  right  to  the  property,  and  for  recovery  of  possession 
thereof.  Is  the  suit  barred  under  s.  244  ?  The  suit  is  not  barred  under  s.  244,  and 
B  is  entitled  to  a  decree.    The  suit  is  not  one  for  injunction,  and  cannot  therefore 

\l)     Tellappav.  lianicliandra,  21  Bom.  463;  Kriahncuavii    v.    Bnnga,  20   Mad.  369; 

Aiothura  Aiohun  V.  Akhoy  KuTnar^  15  l^oromanand  y.  Khepvo,  10  Cnl.  ^. 

CaJ.  557.  (fi)     Viraraghava  v.   Subbakka,  5  Mad.  307 
(m)    Banntant   y.   Subhabhat,   23  Bom.  394;  S/todt  v.  Gan^ya,  3  All.  538. 

I'eriatambi   t.     Vellaya,  21  Mad.    409; 
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be  said  to  be  directed  to  interfere  with  the  execution  of  the  decree.  In  fact 
tbe  decree  has  already  been  executed.  Nor  is  the  suit  one  for  setting  aside  a 
sale  in  execution,  for  there  has  been  no  sale.  The  suit  is  for  recovering  property 
conveyed  to  B  by  two  documents  both  of  which  have  been  duly  registered.  The 
documents  no  doubt  constitute  an  adjustment  of  the  decree,  but  as  stated 
above  there  is  nothing  in  the  third  paragraph  of  the  present  section  which  bars  a 
suit  upon  an  uncertified  adjustment  (o). 

The  student  is  now  in  a  position  to  understand  the  following  proposition 
which  summarizes  in  one  sentence  all  that  has  gone  before: — 

An  uncertified  payment  or  adjustment  may  be  recognized  by  a  Court 
except  when  executing  the  decree^  and  a  suit  based  upon  such  payment  or 
adjustment  is  maintainable  unless  it  is  barred  by  the  provisions  of  s.  244. 

Snit  br  decree-holder  upon  an  UDcertified  adjustment.  -Hitherto  we 
have  been  considering  the  position  of  a  judgment -debtor  so  far  as  it  is  affected  by 
an  uncertified  adjustment.  We  now  turn  to  the  case  of  the  decree-holder,  A 
obtains  a  decree  against  B  tor  Rs.  315  and  costs.  B  pays  A  Rs.  200,  and  induces 
A  to  give  up  the  costs  and  accept  a  bond  for  the  balance  to  be  paid  at  the  end  of 
eight  months.  Neither  the  payment  nor  adjustment  is  certified  to  the  Court* 
This  does  not  preclude  A  from  suing  B  on  the  bond,  for,  as  stated  above,  the 
third  paragraph  of  the  section  only  prohibits  a  Court  executing  a  decree  from 
recognizing  an  uncertified  payment  or  adjustment  (/>).  See  notes  to  s.  257A, 
under  the  head  *' Agreements  for  the  satisfaction  of  a  judgment  debt,"  p.  262  ante, 

**Decree." — it  has  been  held  by  the  Madras.  High  Court  that  the  term 
**decree"  in  this  section  refers  to  money-decree  only,  and  not  to  decrees  of  any 
other  kind.  Hence  it  has  been  held  by  that  Court  that  if  any  money  payable 
under  a  mortgage-decree  is  paid  out  of  Court,  or  if  such  a  decree  is  adjusted  out  of 
.  Court,  it  is  not  necessary  under  this  section  to  have  the  payment  or  the  adjustment 
certified  to  the  Court  {q).  On  the  other  hand,  it  has  been  held  by  the  High  Court 
of  Calcutta  that  the  term  "decree"   in  this  section  means  a  decree  of  any  kind  (r). 

This  section  applies  only  to  the  case  of  paities  who  s^and  in  the 
relatif  n  of  decree-holder  and  judgment-debtor  at  the  date  of  the  payment 
or<idj  istmenc— ^  obtains  a  decree  against  B  for  Rs.  5,000.  B  being  unable  to 
pay  the  amount  in  cash  transfers  certain  immoveable  property  to  C  in  considera- 
tion of  C  undertaking  to  pay  the  amount  of  the  decree  to  A.  C  pays  the  amount 
of  the  decree  to  A  out  of  Court.  Subsequently,  however,  he  (C)  gets  the  decree 
transferred  to  himself  and  applies  for  execution  against  B.  The  payment  of  the 
decretal  amount  by  C  to  A^  though  not  certified,  is  a  bar  to  execution,  for  the 
payment  was  not  made  by  i?,  the  judgment-debtor,  but  by  C,  a  third  party,  and 
this  section  applies  only  to  the  case  of  payment  made  out  of  Court  by  a  judgment- 
debtor  to  a  decree-holder  (s). 

Fraud  on  the  Cou»t.~Though  an  uncertified  adjustment  cannot  be  recog- 
nized by  any  Court  executing  a  decree^  it  has  been  held  thdt  such  adjustment  may 
be  proved  even  in  execution  proceedings^  if  the  object  be  to  prove  fraud  practised 
on  the  executing  Court  by  the  decree-holder.  In  a  recent  Madras  case,  a  decree 
was  adjusted  out  of  Court,  but  the  adjustment  was  not  certifica.  The  decree- 
holder  falsely  stated  to  the  judgment-debtor  that  he  had  presented  the  necessary 
petition  certifying  the  adjustment,  but  nevertheless  he  proceeded  with  the  execu- 
tion, and  himself  purchased  with  the  leave  of  the  Court  (s.  294)  the  property  sold  in 
execution  of  the  decree.     The  judgment-debtor  applied  under  s.  244  to  the  Court 
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(o)    Iswar  Chandra  v.   HarU   Chandra^  25 

Cal.  718. 
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•mcuting  the  decree  to  set  aside  the  side,  on  the  ground  that  ihedccice  was  i 
cij  but  that  the  decnee-holder  had  omitted  in  his  application  lor  leave  to  bid  «t  liK 
sate  to  state  that  fact  to  the  Court.  The  decree-holder  contended  that  the  wudjmt- 
ment  not  having  been  certified,  proof  of  it  was  not  admissible  under  this  sectioft. 
But  the  Court  allowed  proof  of  the  adjustment,  and  the  sale  was  set  aside,  tile 
Court  observing  "  if  the  Court  had  been  apprised  of  the  facts,  the  decree-holder 
would  not  have  had  leave  to  hid*^  (t), 

A  payment  or  adJiiBtmeiit  though  not  certifled  may  operate  as  an 
acknowledgment  of  liability  within  the  meaning  of  8. 20  of  the  Xamitatton 

Act.— i4  obtains  a  decree  against  ^  in  1889  for  Rs.  4,000.  B  pays  A  out  of  Court 
Rs.  2,000  in  1891 ,  but  the  payment  is  not  certifled.  A  applies  for  execution  of  the  de- 
cree for  the  balance  in  1803,  that  is,  more  than  three  years  after  the  date  of  the  de- 
cree^  but  within  three  years  from  the  date  of  payment  under  the  decree.  The  pay- 
ment, though  not  certifled,  gives  a  fresh  starting  point  for  limitation,  and  the  applica- 
tion is  not  barred.  In  the  above  case,  it  was  contended  by  the  judgment-debtor  that 
the  payment  not  having  been  certified,  the  Court  could  not  admit  proof  of  it. 
But  this  contention  was  over-ruled,  the  Court  observing  that  the  third  para,  of  the 
section  provided  that  an  uncertified  payment  should  not  be  recognized  as  a  pify- 
ment,  and  that  the  Court  was  not  in  the  case  under  consideration  asked  to  recog- 
nize the  payment  a£  such  ^but  to  recognize  it  only  for  determining  limitation,  and 
this  was  not  prohibited  by  the  section  (u). 

Bestoration  of  nncertified  payment  on  reversal  of  decree  in  appeal-— 
If  a  decree  is  reversed  on  appeal,  the  judgment-debtor  is  entitled  to  recover 
back  any  payment  that  he  may  have  made  under  the  decree,  though  the  pay- 
ment may  not  have  been  certified.  The  decree  being  reversed  on  appeal,  the 
payment,  whether  certified  or  not,  could  only  be  regarded  as  made  without 
consideration,  and  the  judgment-debtor  is  entitled  to  have  it  restored  by  a  mere 
application  to  the  Court  (v). 

Joint-decree.— See  notes  to  s.  232  under  the  head  *<  Payment  by  judgment- 
debtor  out  of  Court  to  one  of  several  holders  of  a  joint  decree,**  p.  228  ante. 

Minor — An  adjustment  of  a  decree  by  a  guardian  without  leave  of  the 
Court  under  s.  462  cannot  be  certified  under  this  section  (tr). 

Limitation*— A  decree-holder  may  apply  at  any  time  for  having  a  pay- 
ment or  an  adjustment  certified  to  the  Court  (:r).  But  a  judgment-debtor  must 
apply  within  90  days,  that  being  the  period  prescribed  by  the  Limitation  Act, 
sch.  II,  art.  173A. 

Appeal. — An  order  allowing  or  refusing  an  application  to  record  an  adjust- 
ment of  a  decree  or  a  payment  made  out  of  Court  under  a  decree  is  a  decree  with- 
in the  meaning  of  s.  2  and  s.  244,  cl.  (c),  and  is  therefore  appealable  under  s. 
540  (y). 

Criminal  proceedings.— The  prohibition  against  the  recognition  of 
uncertified  payments  or  adjustments  is  confined  to  civil  Courts  executing  decrms, 
and  does  not  extend  to  criminal  Courts.  Hence  an  uncertified  payment  or 
adjustment  may  be  recognized  by  criminal  Courts,  and  proof  thereof  is  admis- 
sible in  the  investigation  and  trial  of  offences  by  those  Courts.  A  holds  a  decree 
against  B  for  Rs.  1,000.    B  pays  the  full  amount  of  the  decree  to  A  out  of  Court, 

it)    Bamayyar  t.  Bamayyar,  21  Mad.  356,  as  |  (  v)    Vawdev  ▼.  VUhnu^  U  Bom.  7M. 

explained  in  Oanapathy  v.  Chenga,  29  i  (w)    ArunacheUam  ▼.  Bamanadham,  29  ICad. 

Mad.  312.  '  309. 

(u)    Hurri  Per9had  ▼.   NoHb  Stngh,  21  Cal.  I  (x)    Tukaram  ▼.  Bab(^,  21  Bom.  122. 

S«2 :  Tukaram  y.  Babaji,  21  Bom.  122 ;  1  (y)   Jamna  ▼.  Mathura,  16  AU.  129 ;  BamaH  ▼• 
Baieawara    t.    Hari,    19     Mad.    162;  Bhaiji,    U    Bom.   87;  r 

Bo$han  Singh  T.  Mdto  Ditt.  26  All.  36.  Vudayappa,  IZ  UtA.  2B. 
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but  the  payment  is  not  certified.    A  then  applies  for  execution  of  the  decree,  but  Rg* 

Qi|ut8  to  state  in  the  applicaition  for  execution  (as  required  t?y  s.  235^  that  the  full  IMrSM 
amount  of  the  decree  has  been  paid.  A  is  guilty  of  the  offence  of  *'  giving  false 
evidence**  within  the  meaning  of  ss.  191  and  193  of  the  Indian  Penal  Code, 
and  if  the  decree  is  executed,  he  is  also  guilty  of  the  offence  of  '*  fraudulently  caus- 
ia|^  a  decree  to  be  executed  after  it  has  been  satisfied  **  within  the  mesuiing 
of  s.  210  of  -the  Penal  Code.  In  either  case,  proof  of  the  uncertified  payment 
will  be  admitted  by  a  Criminal  Court  (s).  It  is,  however,  to  be  noted  that  a 
■Mffe  application  for  execution,  not  followed  by  execution,  does  not  constitute 
an  offence  withiathe  meaning  of  s.  210  of  the  Penal  Code,  for  it  is  of  the  essence 
of  the  offence  under  that  section  that  the  decree  must  have  been  **  caused  to  be 
executed  **  (a) 

SisWrj  of  the  UmH  yftragrUVb—The  Codes  of  1859  (8.  206)  and  1877 
(s.  258)  provided  that  a  payment  or  adjustment  made  out  of  Court  should  not  be 
recognized  by  any  Court  executing  the  decree  unless  it  had  been  certified  to  that 
Court.  The  Code  of  1877  was  amended  in  1879,  and  the  amendment  provided 
that  an  uncertified  payment  or  adjustment  should  not  be  recognized  by  any 
Court,  and  the  same  provision  occurred  in  the  present  Code  as  it  stood  originally. 
In  1888,  the  section  was  again  altered,  by  providing  that  an  uncertified  payment 
or  adjustment  should  not  be  recognized  by  any  Court  executing  the  decree^  and 
this  is  the  form  in  which  the  section  now  stands. 

259*     If  the  decfee  be  for  any  specific  moveable,  or 

Decrees  for  specific  ^^^  ^^J  ^^^^  ^^  ^  Specific  moveable,  or 
moveables,  or  recovery  for  the  recovery  of  a  wife,  it  may  be 
^^^^'  enforced  by  the  seizure,  if  practicable, 

of  the  moveable  or  share,  and  by  the  delivery  thereof  to  the 
party  to  whom  it  has  been  adjudged,  or  to  such  person  as 
he  appoints  to  receive  delivery  on  his  behalf,  or  by  the 
imprisonment  of  the  judgment-debtor,  or  by  attaching 
his  property,  or  by  both  imprisonment  and  attachment 
if  necessary. 

When  any  attachment  under  this  section  has  remained 
in  force  for  six  months,  if  the  judgment-debtor  has  not 
obeyed  the  decree  and  the  decree-holder  has  applied  to  have 
the  attached  property  sold,  such  property  may  be  sold,  and 
out  of  the  proceeds  the  Court  may  award  to  the  decree-holder, 
in  cases  where  any  amount  has  been  fixed  under  section 
^08,  such  amount,  and,  in  other  cases,  such  compensation, 
as  it  thinks  fit,  and  shall  pay  the  balance,  if  any,  to  the 
judgment-debtor  on  his  application. 

Jf  the  judgment-debtor  has  obeyed  the  decree  and  paid 
all  costs  of  executing  the  same  which  he  is  bound  to  pay, 
or  if,  at  the  end  of  six  months  from  the  date  of  the  attach- 
es)   QuMn-Jfffttpr»M  ▼.  Baptdi,  10  Bom.  288 ;    |  101 ;  Queen  y.  Mutturaman,  4  Mad.  325. 
MadhubChunderY.Novodeep^lBCBl.       (a)    ShamaCharanT.  Ka*iNaiJk,%iOaA.gnV 


126 ;  Queen  Empreee  y.  PiUala,  9  Msd. 


Digitized  by 


Google 


270  CIVIL   PROCEDUHE    CODK 

Sii.  ment,  no  application  to  have  the  property  sold  has  been 
259-860  nriadej  or,  if  made,  has  been  refused,  the  attachment  shall 
cease  to  exist. 

Decree  for  specific  moveable  property.— As  tQ  the  cases  in  which  a 
decree  may  be  passed  for  the  deliverj'  of  specific  moveable  property,  see  Specific 
Relief  Act  I  of  1877,  s.  U. 

Section  when  not  applicable.  — It  has  been  held  by  the  High  Court  of 
Calcutta  that  this  section  is  inapplicable  \rhen  the  property  sought  to  be  attached 
is  not  in  the  possession  of  the  judgment-debtor  (6). 

Imprisonment. — The  period  of  imprisonment  must  not  exceed  six  months: 
sees.  342. 

260.     When  the  party  against  whom  a  decree  for  the 
^         ,  .^      specific    performance   of  a    contract,    or 

Decree  for    specific       p*  •.     .»  c  •         i        •    i_j. 

performance  or   rcsti-       tor      restitution      OI      COnjUgai      riglltS     Or 

w'hu  ^^  ^"^"^"^^^  for  the  performance  of  or  abstention 
from  any  other  particular  act,  has  been 
made,  has  had  an  opportunity  of  obeying  the  decree  or  in- 
junction and  has  wilfully  failed  to  obey  it,  the  decree  may 
be  enforced  by  his  imprisonment,  or  by  the  attachment  of 
his  property,  or  by  both. 

When  any  attachment  under  this  section  has  remained 
in  force  for  one  year,  if  the  judgment-debtor  has  not  obeyed 
the  decree  and  the  decree  holder  has  applied  to  have  the 
attached  property  sold,  the  property  may  be  sold  ;  and  out 
of  the  proceeds  the  Court  may  award  to  the  decree-holder 
such  compensation  as  it  thinks  fit  and  may  pay  the  balance, 
if  any,  to  the  judgment-debtor  on  his  application. 

If  the  judgment-debtor  has  obeyed  the  decree,  and  paid 
all  costs  of  executing  the  same  which  he  is  bound  to  pay,  or 
if,  at  the  end  of  one  year  from  the  date  of  the  attachment^ 
no  application  to  have  the  property  sold  has  been  made  and 
granted,  the  attachment  shall  cease  to  exist. 

Specific  performance.*— See  as  to  specific  performance  of  contracts. 
Specific  Relief  Act  I  of  1877,  ss.  12-30. 

Injun Ction.^Where  a  perpetual  injunction  has  been  granted,  on  each 
successive  breach  of  it  the  decree  may  be  enforced  under  the  present  section  by 
an  application  made  within  three  years  of  such  breach  under  art.  178  of  the  Limi- 
tation Act  (c).  If  the  decree  is  enforced  by  the  imprisonment  of  the  defendant, 
the  period  of  imprisonment  should  not  at  any  one  time  exceed  six  months:  see  s. 
342. 

Opportunity  of  obesring  the  decree. — All  that  the  Court  has  to  see  before 
directing  execution  to  issue  under  this  section  is  whether  the  party  bound  by  the 
decree  has  had  an  opportunity  of  obeying  the  decree  or  injunction  and  has  wilfully 

See  also  Bheigtoan  D<u  y.  Svkhdei,  28 
All   300. 


(6)    Pudmanimdv.  ChwndiDat,lO.  W.  N  17a   | 
(c)    VenkatachaU<im  y.  Veerappa^  29  Mad.  314     | 
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failecl  to  obey  it.  If  the  party  has  had  the  opportunity,  and  has  wilfully  failed 
to  obpy  the  decree,  the  Court  may  o^der  execution  to  issue  under  this  section 
without  giving  him  any  further  opportunity,  and  it  is  not  obligatory  upon  the 
Court  in  such  a  case  to  serve  a  notice  upon  the  party  calling  upon  him  to  obey 
the  decree  or  injunction  (d). 

It  i9  clear  that  if  an  application  for  execution  is.  made  under  this  section, 
but  it  is  shown  that  the  party  bound  by  the  decree  has  had  no  opportunity  of 
obeying  the  decree,  the  application  will  be  dismissed.  -But  the  dismissal  of  such 
an  application  does  not  afford  any  bar  on  principles  analogous  to  those  of  res 
judicata  to  another  application  made  after  such  opportunity  has  been  afforded  to 
the  party  of  obeying  the  decree.  Thus  if  a  decree  is  made  directing  the  defendant 
to  deliver  certain  articles  necessary  for  the  performance  of  the  duties  of  priest  in 
a  temple  to  the  plaintiff,  the  plaintiff  is  not  entitled  to  execute  the  decree  under 
this  section  unless  it  is  proved  that  he  went  to  the  temple  after  notice  to  the 
defendant  to  receive  the  articles  from  him  (and  thereby  afforded  an  opportunity 
to  the  defendant  to  comply  with  the  decree),  and  that  the  defendant  failed  to  deliver 
the  articles.  If  such  opportunity  has  not  been  afforded,  the  plaintiff's  application 
will  be  dismissed,  but  its  dismissal  will  be  no  bar  to  a  subsequent  application 
after  such  opportunity  has  been  afforded  (e). 

Wilful  failure  to  obe.v  the  decree  or  injunction.— Where  a  woman, 

who  had  been  directed  by  a  decree  to  refrain  from  preventing  heh  daughter 
returning  to  her  husband,  permitted  the  daughter,  who  was  of  age,  to  reside 
in  her  house,  it  was  held  that  such  conduct  did  not  constitute  a  breach  of  the 
direction  under  the  decree  so  as  to  render  it  punishable  under  this  section  (/). 

Performance  of  any  particular  act.— A  decree  passed  in  a  suit  under 
section  539,  settling  a  scheme  of  management  of  a  charitable  or  religious  institu- 
tion, is  virtually  a  decree  directing  the  trustees  appointed  under  the  scheme  to 
perform  the  trusts  of  the  scheme,  and  it  may  be  enforced  in  case  of  infringe- 
ment by  the  imprisonment  of  the  trustees  or  by  the  attachment  of  their 
property,  or  by  both  under  this  section  (g). 

Party  against  whom  a  decree  has  been  passed.  -  See  notes  to  s.  234 
under  the  head  *' Decree  for  injunction, '*  p.  235  ante. 

Bemoval  of  obstructions. — if  a  decree  directs  the  defendant  to  remove 
an  obstruction,  such  as  pulling  down  a  wall  or  opening  a  path-way,  and  the 
defendant  fails  to  obey  the  decree,  it  is  not  competent  to  the  Court  to  depute 
one  of  its  ofRcers  to  remove  the  obstruction,  for  that  is  not  a  mode  of  execution 
sanctioned  by  the  Code.  The  only  mode  in  which  such  a  decree  may  be  enforced 
is  under  this  section  by  the  imprisonment  of  the  defendant,  or  by  the  attachment 
of  his  property,  or  by  both  (h).  If  the  decree-holder  applies  to  the  Court  to 
remove  the  obstruction,  the  application  may  be  allowed  to  be  amended  so  as  to 
convert  it  into  an  application  for  enforcing  the  decree  in  the  mode  prescribed 
by  this  section  (i). 

261.  If  th^  decree  be  for  the  execution  of  a  convey- 
ance, or  for  the  endorsement  of  a  negoti- 
able instrument  and  the  judgment -debtor 
neglects  or  refuses  to  comply  with  the 
decree,    the   decree-holder   may   prepare 


260^961 


Decree  for  execution 
of  conveyances,  or  en- 
dorsement of  negoti 
able  instruments. 


Durga  Daa  r.  Detvrajt  55  Cal.  306. 
Kiahore  Bun  v.  Dwarkanath,  21  Cal.  784, 

21 1.  A.  89. 
Ajnaai  Kuar  y.  Suraj  Prasad,  1  All.  501. 
Damcdarhhat  y.  Bhogilal,  24  Bom.  45. 


(70    Bhooban  Mohun  v.  Nobin  Chunder^  18  W. 
R.  282;    Protap  Ohunder  v.  Peary,  8 
Cal.  174. 
(i)    Sakarlal  t,  Bai  Parvati,  26  Bom  283; 
Durga  D(u  v.  Dewraj,  33  OaL  306. 


Digitized  by 


Google 


27S  CIVIL   FROOEDUEB   CODE 

ggJjjLg    the  draft  of  a  conveyance  or  endorsement  in  accordance  ^ith 
the  terms  of  the  decree,  and  deliver  the  same  to  the  Court. 

The  Court  shall  thereupon  cause  the  draft  to  be  served 
on  the  judgment- debtor  in  manner  hereinbefore  provided 
for  serving  a  summons,  together  with  a  notice  in  writing 
stating  that  his  objections,  if  any,  thereto  shall  be  made 
within  such  time  (mentioning^  it)  as  the  Court  fixes  in  this 
behalf. 

The  decree-holder  may  also  tender  a  duplicate  of  the 
draft  to  the  Court  for  execution,  upon  the  proper,  stamp- 
paper  if  a  stamp  is  required  by  law. 

On  proof  of  such  service  the  Court,  or  such  officer  as 
it  appoints  in  this  behalf,  shall  execute  the  duplicate  so 
tendered,  or  may,  if  necessary,  alter  the  same,  so  as  to 
bring  it  into  accordance  with  the  terms  of  the  decree  and 
execute  the  duplicate  so  altered  : 

Provided  that,  if  any  party  object  to  the  draft  so  served 
as  aforesaid,  his  objections  shall,  within  the  time  so  fixed, 
be  stated  in  writing  and  argued  before  the  Court,  and  the 
Court  shall  thereupon  pass  such  order  as  it  thinks  fit,  and 
execute,  or  alter  and  execute,  the  duplicate  in  accordance 
thereijvith. 

Registration* — A  conveyance  of  immoveable  property  exceeding  Rs.  100 
in  value  requires  registration,  though  it  may  be  executed  by  the  Court  under 
this  section  (J).  Such  being  the  case,  it  would  appear  that  the  Court  would, 
on  the  application  of  the  decree-holder,  cause  the  document  to  be  registered. 

262*     The  execution  of  a  conveyance,  or  the  endorse- 

Form  and  effect  of    ^ent  of  a  negotiable  instrument,  by  the 

execution  of  convey-     Court  Under  the  last    preceding  section 

ance  by  Court.  ^^^  y^  j^  ^y^^    following    form  :    "  f  '.  />., 

Judge  of  the  Court  of  (or  as  the  case  may  be)j 

for  A.  y>.,  in  a  suit  by  E.  B\^  against  A.B.j^  or  in  such  other 
form  as  the  High  Court  may  from  time  to  time  prescribe, 
and  shall  have  the  same  eflfect  as  the  execution  of  the  con- 
veyance or  endorsement  of  the  instrument  by  the  party  or- 
dered to  execute  or  endorse  the  same. 

263*     If  the  decree  be  for  the  delivery  of  any  immove- 

Decree  for  immovc-     able  property,  posscssion  thereof  shall  be 

able  property.  delivered  ovcr  to  the  party  to  whom  it 

has  been  adjudged,  or  to  such  person  as  he  appoints  to  re- 


(i)   Kcmahia  Lai  Y.  Kali  Din,  2  AU   392. 
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ceive  delivery  on  his  behalf,  and*,  if  need  be,  by  removiiig    263-264 
any  person  bound  by  the  decree   who  refuses  to  vacate  the 
property. 

Ss.  328-332. — Ss.  328331  provide  for  resistance  or  obstruction  to  the  deli- 
very of  possession  complained  of  by  the  decree-holder.  S.  332  relates  to  any 
Complaint  on  the  part  of  a  third  party  as  to  his  being  dispossessed  in  execution  of 
the  decree. 

Actoal  and  Sjrmbolical  possession* — ^The  delivery  of  possession  directed 
to  be  given  by  this  section  contemplates  the  decree-holder  being  placed  in  actual 
possession,  as  distinguished  from  symbolical  possession  which  consists  in  reading 
by  the  officer  of  the  Court  on  the  property  of  the  order  for  putting  the  decree- 
holder  in  possession  (k).  The  possession  comtemplated  by  s.  264  is  symbolical 
possession. 

Where  in  execution  of  a  decree  for  the  delivery  of  immoveable  property 
actual  possession  is  given  to  the  decree-holder,  such  possession  operates  not  only 
as  against  the  judgment-debtor,  but  also  against  persons  who  were  not  parties  to 
the  decree  (/). 

Where  symbolical  possession  is  given  in  execution  of  a  decree  such  pos- 
session operates  as  actual  possession  only  as  against  the  judgment-debtor,  but 
not  as  against  third  persons  who  were  not  parties  to  the  decree  (m).  In  other 
words,  symbolical  possession  is  no  possession  at  all  as  against  third  parties. 
This  distinction  is  of  great  importance  in  the  law  of  limitation.  A  is  placed  in 
symbolical  possession  of  a  property  in  execution  of  a  decree  against  B,  C  has 
been  in  possession  of  the  property  adversely  to  B  for  10  years  prior  to  the  date  on 
which  A  is  placed  in  symbolical  possession.  Three  years  after  A  sues  C  for  pos- 
session. The  defence  is  that  C  has  been  in  adverse  possession  for  more  than 
twelve  years,  and  the  suit  is  therefore  barred  under  art.  144  of  the  Limitation 
Act.  A  contends  that  his  symbolical  possession  operated  to  break  up  the  contin- 
uity of  the  adverse  possession  of  C.  The  suit  is  barred,  for  A*s  possession,  be- 
ing merely  symbolical,  did  not  operate  at  all  as  possession  as  against  C  who  was 
not  a  party  to  the  suit,  and  could  not  therefore  break  up  the  continuity  of  C*s 
possession. 

Lis  pendens* — A  sale  of  immoveable  property  during  the  pendency  of  exe- 
cution Proceedings  is  as  much  a  sale  pendente  lite  as  a  sale  during  the  pendency 
of  the  suit  relating  to  such  property,  and  is  void  as  against  the  decree-holder 
(n).    See  Transfer  of  Property  Act,  s.  52. 

264.  If  the  decree  be  for  the  delivery  of  any  immove- 
Deiiveryof  immove-  ^ble  property  in  the  occupancy  of  a 
"  t  property  when  in     tenant  or  Other  person  entitled  to  occupy 

occupancy  of  tenant.  ^  j^^    ^^^^    ^^^  ^^^   ^^^  ^^    ^j^^    ^^^^^ 

to  relinquish  such  occupancy,  the  Court  shall  order  delivery 
to  be  made  by  aflfixing  a  copy  of  the  warrant  in  some  con- 
spicuous place  on  the  property,  and  proclaiming  to  the  occu-^ 

(k)    RamchaHdra  v.  Bavji^  20  Bom.  351.  I             993 ;  Juggobundhu  y.  Bam   Chunder,  5 

(I)    BaTHchandra  y.  Bavji,  20  Bom.  351 ;  LaTc-  Cal.  584 ;  Juggobundhu  v.  Fumcmvnd, 

ahman  v.  Moru,  16  Bom.  728 ;  Pandhari-  16   Cal.  530 ;  Harfivan  y.  Shivramt   19 

nath  y.  Mahabubkhan,  21  Bom.  98(po8-  Bom.  620;  Mahadeo  y.  Paraahranit   25 

session  operating  as  aigainst  jadRment-  Bom.  358. 

debtor's  dependants).  (n)    ByramM  v.  Chunilal,  VI  Bom.  TGS;  Soma 

(m)    Btingit  Singh  v.  Bunwari  Lai,  10  Cal.  (              y.  Ba o«(^  28  Bom.  361. 

18 
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pant  by  beat  o£  drum,  or  in  such  other  mode  ;»s  is  customary, 
at  some  convenient  place,  the  substance  of  the  decree  in 
regard  to  the  property  : 

Provided  that,  if  the  occupant  can  be  found,  a  notice 
in  writing  containing:  such  substance  shall  be  served  upon 
him,  and  in  such  case  no  proclamation  need  be  made. 

See  notes  to  s.  263. 

265.  If  the   decree  be  for  the  partition    or  for  the 
Partition  of  estate  or     Separate   posscssion   of   a    share    of    an 

separation  of  share.  undivided  estate  paying  revenue  to  Gov- 
ernment, the  partition  of  the  e^state  or  the  separation  of  the 
share  shall  be  mnde  by  the  Collector  and  according  to 
the  law^  if  an\ ,  for  the  time  being  in  force  for  the  partition, 
or  the  separate  possession  of  shares,  of  such  estntes. 

**  Estate*" — This  expression  does  not  include  a  raiyat-wari-holding  in 
Madras  (o). 

SectiOD  does  not  apply- — ^This  section  does  not  apply  to  a  suit  for  parti- 
tion of  a  revenue-paying  estate  when  no  separate  allotment  of  revenue  is  asked 
for.     In  such  a  case,  the  decree  may  be  carried  out  by  the  Court  itself  {p). 

Power  of  Court  to  hear  objections  to  division  ordered  by  Collector.— 

Where  a  decree  for  partition  of  an  estate  has  been  transmitted  by  the  Court  to 
the  Collector  for  execution  under  this  section,  the  Court  that  passed  the  decree 
is  not  deprived  of  its  judicial  power  to  hear  and  decide  objections  to  the  division 
of   he  estate  made  by  the  Collector  (q). 

F.—  Of  Attachment  of  Property, 

266.  The  following  property  is  liable  to  attachment 
Property  liable  to  at-     ^^'^  Bale  in  cxccutiou  of  a  decree  (namely), 

tachment  and  sale  in       lauds,  hoUSCS  Or    Othcr    buildiugS,    gOods, 

execution  of  decree.  nione}',  bank-notcs,  cheques,  bills  of 
exchange,  hundis,  promissory  notes,  Government  securities, 
bonds  or  other  securities  for  money,  debts,  shares  in  the 
capital  or  joint- stock  of  any  railway,  banking  or  other  public 
Company  or  Corporation,  and,  except  as  hereinafter  mention- 
ed, all  other  saleable  property,  moveable  or  immoveable, 
belonging  to  the  judgment-debtor  or  over  which,  or  the 
profits  of  which,  he  has  a  disposing  power  which  he  may 
exercise  for  his  own  benefit,  and  whether  the  same  be  held  in 
the  name  of  the  judgment-debtor  or  by  another  person  in 
trust  for  him  or  on  his  behalf: 

(o)    Muttuvayyangar    v.     Kudalalagayyan'   I  725. 

gar,  6  Mad.  97 ;   Muttuchidambara  v.    I   (q)    Chinna  v.   KHshnavanamma,   19  Mad. 


Koruppa,  7  Mad.  382  I  435 ;  Purushottam  v.  Balkriahna,  28  Bom. 

(P)   JogodiahuryY,KailashChundra,2AOal,   I  238. 
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Provided  that  the  following  particulars  shall   not  be 
liable  to  such  attachment  or  sale  (namely)  : — 

(a)  the  necessary  wearing  tipparel  [and  bedding] 
of  the  judgment-debtor,  his  wife  and  children  ; 

(6)  tools  of  artisHus,  and,  where  the  judgment-debtor 
i:J  an  agriculturist,  his  implements  ol  husbandry 
and  such  cattle  [and  seed-grain]  as  may  in 
the  opinion  of  the  Court  be  necessary  to  enable 
him  to  earn  his  livelihood  as  such  ; 

(c)  the  materials  of  houses  and  other  buildings  belong- 

ing t')  and  occupied  by  agriculturists ; 

(d)  books  of  account ; 

(e)  mere  rights  to  sue  for  damage.*'  ; 

(/)    any  right  of  personal  service  ; 

(g)  stipends  and  gratuities  allowed  to  military  and 
civil  pensioners  of  Government,  and  political 
pensions  ; 

(A )    the  salary  of  a  public  officer  or  of  any   jservant  of 
a    Railway    Company  or  local   authority  to  the 
extent  of — 
(i)     the  whole  of  the  salary  where  the  salary   does 
not  exceed  twenty  rupees  monthly  ; 

(ii)  twenty  rupees  monthly  where  the  salary 
exceeds  twenty  ru})ees,  and  does  not  t.'xceed 
forty  rupees  monthly  ;  and 

(iii)  «me  moiety  of  the  salary  in  any  other  case  ; 
(i)     the  pay  and  allowances  of   persons  to  whom  the 
[Indian]  Articles  of  War  apply  ; 

(j)  the  wages  of  labourers  and  domestic  servants  ; 

{k)  an  expectancy  of  succession  by  survivorship  or 
other  merely  contingent  or  possible  right  or 
interest  ; 

(/)     a  right  to  future  maintenance  ; 

(m)  any  allowance  declared  by  any  law  passed  under 
the  Indian  Councils  Act,  1861,  by  a  Governor 
or  Lieutenant-Governor  in  Council  to  be  exempt 
from  liabil  ty  to  attachment  or  sale  in  execution 
of  a  decree  ; 
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(n)  Where  the  judgment-debtor  is  ii  person  liable  for 
the  payment  of  land-revenue,  any  moveable 
property  which  under  any  law  applicable  to 
him  is  exempt  from  sale  for  the  recovery  of  an 
arrear  of  such  revenue. 

Explanation.  -  The  particulars  mentioned  in  clauses 
(.^)i  (^)>  (0?  [(i)  ^^d  C''*)]?  ^^^  exempt  from  attach- 
ment or  sale  whether  before  or  after  they  are  actually  payable: 

Provided  also  that  nothing  in  this  section  shall  be 
deemed — 

(a)  to  exempt  the  materials  of  houses  and  other 
buildiogs  from  attachment  or  sale  in  execution 
of  decrees  for  rent,  or 

(6)  to  affect  the  Army  Act,  18S1,  or  any  similar 
law  for  the  time  being  in  force. 

Saleable  property. — Subject  to  the  provisoes  to  this  section,  all  saleable 
property  which  belongs  to  the  judgment -debtor  may  be  attached  and  sold  in  execu- 
tion of  a  decree  against  him.  The  equity  of  redemption  of  a  mortgagor  in 
mortgaged  property  is '' saleable  property"  within  the  meaning  of  this  section, 
and  is  therefore  liable  to  be  attached  and  sold  in  execution  of  a  decree  against 
him  (r).  The  share  of  a  partner  in  a  partnership  business  is  ♦*  saleable  property," 
and  can  be  attached  and  sold  in  execution  of  a  decree  obtained  against  him  by 
a  creditor  of  that  partner  (.s).  The  right  to  claim  specific  performance  of  a 
contract  to  sell  land  is  also  attachable  and  saleable  (t).  And  though  a  lease 
may  contain  a  clause  prohibiting  the  lessee  from  alienating  the  land  by  saU^ 
such  a  clause  does  not  render  the  interest  of  the  lessee  in  the  lease  non-saleable 
in  execution  of  a  decree  against  him.  The  lessee's  interest  may  therefore 
be  attached  and  sold  so  as  to  pass  a  good  title  to  the  purchaser  (u). 

A  life  interest  in  trust  funds  is  attachable  and  saleable  in  execution  of  a 
decree  against  the  life-tenant  (v).  Similarly,  a  vested  remainder  can  be  attached 
and  sold  in  execution  of  a  decree  against  the  remainderman  (w). 

Money  or  other  valuable  securities  deposited  as  security  for  the  due 
performance  of  duty  by  a  servant  with  his  master  may  be  attached  (s.  268)  in 
execution  of  a  decree  against  the  servant,  but  the  attachment  will  be  subject  to 
the  lien  which  the  master  has  upon  the  deposit,  and  the  deposit  cannot  be  sold 
until  the  same  is  at  the  disposal  of  the  servant  free  from  the  lien  of  the  master 
at  the  expiration  of  the  period  of  employment  (x). 

Where  land  was  assigned  to  a  Hindu  widow  for  her  maintenance  with 
a  proviso  against  alienation,  it  was  held  that  she  had  no  saleable  interest  in  the 
usufruct  iy). 


(r)    Parashram  y.  Oovind,  21  Bom.  226. 

(<)    Jagat  Chunder  y.  I»war  ChundeVt  20  Cal. 

it)    Rudra  v.  Kri»hna,  14  Cal.  241. 

(tt)    Golak  Nath  v.  Mathuranath,  20  Cal.  273. 

(I*)    Abdul  Lateet  ▼.  Doutre,  12  Mad.  250. 


(If)    Annaji  v.  Chaitdrabai^  17  Bom.  503. 

(X)    Karuthan  v.  Subramanya^  9  Mad.  203. 

(y)  Diwali  y.  Apaji,  )0  Bom.  342.  See  also 
Oulab  Kuar  v.  Ba'n$idhar.  15  All.  371 
and  Bansidhar  v.  Gulab  JiiMZf,  16  All. 
443. 
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A  religious  office  is  not  saleable  property  (at).  Similarly  the  right  of 
managing  a  temple,  of  officiating  at  the  worship  conducted  in  it,  and  of  receiving 
the  offerings  at  the  shrine,  is  not  saleable  (a).  The  right  to  officiate  at  funeral 
ceremonies  is  also  not  saleable  (b).  The  property  of  a- temple  cannot  be  sold 
away  from  the  temple ;  but  there  is  no  objection  to  the  sale  of  the  right,  title 
and  interest  of  a  servant  of  the  temple  in  the  land  belonging  to  the  temple 
which  he  holds  as  remuneration  for  his  service,  the  interest  sold  being  subject 
in  the  hands  of  the  alienee  to  determination  by  the  death  of  the  original  holder, 
or  by  his  removal  from  office  on  account  of  his  failure  to  perform  the 
service  (c). 

For  other  kinds  of  property  which  cannot  be  sold,  see  Transfer  of 
Property  Act,  s.  6. 

Property.— A  sues  /f  for  partnership  accounts.  The  accounts  are  then 
referred  to  arbitration  with  the  consent  of  the  parties.  While  the  award  is 
not  yet  made,  X,  a  creditor  of  A\  applies  for  attachment  of  the  *' rights  and 
interests'*  of  A  in  the  award.  The  attachment  cannot  be  allowed  for  the 
expectant  claim  under  an  inchoate  award  is  not  "property"  within  the  meaning 
of  this  section  (d). 

The  doors  and  windows  of  a  building  cannot  be  separately  attached,  for  they 
merely  form  part  of  an  immoveable  property,  and  have  no  separate  existence  as 
property  (e). 

An  uncertain  right  in  unascertained  property  could  not  be  the  subject  of 
attachment  (/). 

Disposing  Power.— A  property  may  not  belong  to  a  judgment-debtor,  and 
yet  he  may  have  a  disposing  power  over  it  exercisable  for  his  own  benefit »  In 
such  a  case  also  the  property  is  liable  to  attachment  and  sale  subject  to  the 
provisoes  to  this  section.  The  trustee  of  a  religious  endowment  has  not  a  dispos- 
ing power  over  the  corpus  of  the  trust  estate  exercisable  for  his  own  benefit ; 
hence  the  corpus  cannot  be  attached  (g). 

A  bonus  sanctioned  by  a  Railway  Company  to  its  servant  is  virtually  a  gift 
which  must  be  completed  either  by  a  registered  document  or  by  actual  payment 
as  required  by  s.  123  of  the  Transfer  of  Property  Act.  A  Railway  Company 
sanctioned  a  bonus  to  A^  and  the  amount  was  forwarded  to  the  District  Pay- 
master of  the  Company  for  payment  to  A,  Before  the  amount  was  paid  to  A  it 
was  attached  by  a  creditor  of  A  in  the  hands  of  the  Paymaster ;  held  that  it  could 
not  be  attached,  for  the  gift  was  not  complete,  and  A  therefore  had  no  disposing 
power  over  the  money  (h). 

A  sends  a  cover  containing  currency  notes  to  the  Post  Office  for  delivery  to 
B^  the  addressee.  Can  the  cover  be  attached  while  it  is  yet  in  the  Post  Office  by 
a  creditor  of  i?  ?  Yes,  for  the  cover  is  in  the  disposing  power  of  B.  •'  When  once 
the  letter  has  been  posted,  the  property  in  it  becomes  vested  in  the  addressee  *'  (»'). 

An  auctioneer  has  no  disposing  power  over  the  whole  of  the  sale  proceeds 
of  goods  sold  by  him  as  such,  but  only  over  that  portion  of  it  which  represents  his 

(«)    Kuppa  V.  Dorasami,  6  Mad.  76;  Narasi-  ;              329. 15 1.  A.  1. 

mma  v.  Anontha^  4  Mad.  391 ;  Mancha-  (d)    Syttd  Tuffuxxool  v.  Bughoomath,  It  M.  I. 

ram  v.  PranshanUar,  6  Bom.  298,  300 ;  A.  40. 

MalHka  v.  Baton,  1  O.  W.  N.  493.  (e)    Peru  v.  Bonuo,  11  Cal.  164. 

(a)    Durga  Bibi  v.  ChanchaU  4  All.  81 ;  Ayan-  (/)    Behee  Tokai  v.  Davod,  6  M.  I.  A.  510. 

eheri  v.  AcholathiU  5  Mad.  89;  ShoUo-  I    (g)    Bishen  Chand  v.  Nadir  HoBsein,  15  Cal. 

janund  v.  Peary.  29  Cal,  470.  I              329, 15  I.  A.  1. 

(h)    Jhummun  v.  Dinoonath,  16  W.  R.  171.  (h)    Janki  Daa  v.  East  Indian  By.,  6  All.  634. 

(c)    Lotlikar  v.  Waqle,  6  Bom.  596.  8e©  also  {i)    NaraHmhulu  v.  Adiappa,  13  Mad.  242. 

Bishtn  Chanrl  v.  Nadir  Hosaein,  15  Cal.  ' 
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S*  266  commission.  Hence  the  whole  of  the  sale  proceeds  in  the  hands  of  an  auctioneer 
cannot  be  attached  in  execution  of  a  decree  against  him,  but  only  that  much  of  it 
which  represents  his  commission  (/). 

Debts* — Debts  are  expressly  mentioned  in  the  section,  and  they  are  liable 
to  attachment  and  sale.  A  debt  is  an  obligation  to  pay  a  liquidated  (or  speci- 
fied) sum  of  money  (k).  Money  that  has  not  yet  become  due  does  not  constitute 
a  debt,  for  there  is  no  obligation  to  pay  that  which  has  not  yet  become  due.  The 
word  '*debt  "  in  this  section  means  an  actually  existing  debt,  that  is,  a  perfected 
and  absolute  debt.  A  sum  of  money  which  might  or  might  not  become  due  or 
the  payment  of  which  depends  upon  contingencies  which  may  or  may  not  happen 
is  not  a  "debt*'  (/).  A  money-claim  that  has  already  become  due  is  a  debt,  and 
it  may  be  attached  as  such,  though  it  may  be  payable  at  a  future  day ;  but  a 
money-claim  accruing  due  is  not  a  debt  and  cannot  be  attached  (f»\  The  at- 
tachment must  operate  at  the  time  of  the  attachment  and  not  be  anticipatory 
so  as  to  fasten  on  a  claim  that  may  ripen  into  a  debt  at  some  future  time. 

Debts  enforceable  only  by  foreign  Courts  are  not  liable  to  attachment  un- 
der this  section  (n). 

Illustrations, 

1.  A  delivers  goods  to  his  agent  B  for  sale.  The  goods  are  sold  by  i?,  and 
the  sale  proceeds  received  by  him.  The  sale  proceeds  in  the  hands  of  B  consti- 
tute a  "debt"  due  to  A^  and  they  may  therefore  be  attached  in  execution  of  a 
decree  against  A  :  Mado  Das  v.  Ramji,  16  All.  286. 

2.  A  is  bound  under  a  deed  to  pay  to  i^  a  monthly  maintenance  allowance 
during  B's  lifetime.  C,  who  holds  a  decree  against  B,  attaches  in  August  the 
allowance  for  September.  The  attachment  is  not  valid,  for  the  allowance  can 
only  be  attached  as  a  "debt,"  and  the  allowance  for  September  was  not  a 
debt  due  to  B  at  the  time  of  attachment  in  August :  Haridas  v.  Baroda  Kishore, 
27Cal.  38;  Nilkunto  v.  Hurro,   3  Cal.  414. 

3.  A  agrees  to  sell  his  property  to  B  for  Rs.  2,000  to  be  paid  to  A  on  the 
execution  of  the  conveyance.  The  price  payable  to  A  is  not  a  "debt"  owing  to 
him  by  B  until  the  conveyance  is  executed.  Hence  it  cannot  be  attached  before 
the  execution  of  the  conveyance  in  execution  of  a  decree  against  A  :  Ahmad-ud- 
Din  V.  Majlis  Rai,  3  All.  12.  But  once  the  sale  is  complete,  the  amount  repre- 
senting the  price  may  be  attached  in  the  hands  of  B,  and  it  does  not  make  any 
difference  that  the  whole  is  payable  in  one  sum  or  by  instalments  or  in  the  shape 
of  periodical  payments :  Harshankar  \.  Baijnath,  23  All.  164. 

4.  Maintenance  allowance  that  has  already  become  due,  private  pensions 
that  have  already  become  due,  and  the  wages  of  private  servants  that  have 
already  become  due,  are  "debts"  within  the  meaning  of  this  section:  Kashee- 
shuree  v.  Greesh  Chunder,  6  W.R.,  mis.  64  (maintenance);  Bhoyrub  v. 
Madhub  Chunder^  Q  C.L..R.  19  (private  pensions);  Ayyavayyar  v.  Virasam^i^ 
21  Mad.  393  (wages  of  private  servants). 

As  to  the  mode  in  which  a  debt  is  to  be  attached,  see  s.  268,  cl.  (a). 

Clause  (a) :  necessary  wearing  apparel  of  judgment-debtor's  wife.— 

Ornaments  on  the  person  of  a  Hindu  wife,  forming  part  of  her  stridhan^  cannot 
be  attached  in  execution  of  a  decree  against  the  husband  even  though  the  Hindu 


(,; )    Smith  v.  Allahabad  Bank,  23  All.  135.  I    (m)    Syud  Tufoozzul  v.  Bughoonath^  14  M.  I. 

(k)    Webster  v.  Webster,  31  Beav.  393.  A.  40,  50. 

(0    Haridas  v.  Baroda  Kishore,  27  Cal.  38.         |    («)    Ohamshamlal  v.  Bhansali,  5  Bom  249. 


Digitized  by 


Google 


ATTACH ABLE   PROPERTY 


279 


law  concedes  him  a  personal  right  of  user  (o).  The  tnangalsutra,  a  neck 
ornament  which  is  worn  by  a  Hindu  married  woman  during  the  lifetime 
of  her  husband  without  even  removing  it,  is  also  exempted  from  execution  (p). 

Clanse  (c) :  houses  occupied  by  agriculturists.— A  house  to  be  exempt 
from  attachment  must  be  occupied  by  an  agriculturist  as  such  {q),  that  is  to  say, 
it  must  be  occupied  by  him  bond  fide  for  the  purposes  of  agriculture  (r). 
The  burden  of  proving  this  fact  lies  on  the  agriculturist  debtor  and  it  must  be 
proved  by  him  in  execution  proceedings  (s).  The  exemption  extends,  after  the 
death  of  an  agriculturist,  to  his  representative  occupying  the  house  in  good 
faith  as  an  agriculturist  (t). 

If  a  house  occupied  by  an  agriculturist  is  specifically  mortgaged,  it  is  not 
protected  from  sale  in  execution  of  a  decree  upon  the  mortgage.  Clause  (c) 
does  not  prohibit  the  sale  of  property  specifically  mortgaged^  though  it  may  be 
occupied  by  an  agriculturist  as  such  (u). 

Clause  (e)  :  right  to  sue  for  damages.— **Mesne.profits"  are  in  the 
nature  of  damages  (p.  198  ante,  11.  7-15),  and  the  right  to  sue  for  mesne-profits 
is  a  right  to  sue  for  *•  damages.'*  Such  aright  cannot  therefore  be  attached 
and  sold  in  execution  of  a  decree  against  the  person  entitled  to  the  right.  Thus 
if  A  is  entitled  to  claim  me^ne-profits  from  B  for  wrongful  dispossession  of  his 
lands,  ^'s  right  to  sue  B  for  mesne-profits  cannot  be  attached  and  sold  in  exe- 
cution of  a  decree  against  A.  If  the  right  is  attached  and  sold  and  purchased 
by  X,  X  has  no  right  to  sue  B  for  the  mesne-profits,  the  sale  to  him  being 
void  (v). 

Clause  (f):  right  of  personal  service- — A  vritti  is  a  right  to  receive 
certain  emoluments  as  a  reward  for  personal  service,  and  is  therefore  exempt 
from  attachment  and  sale  (tr). 

Clause  (g) :  gratuities  allowed  by  Gtovemment— The  gratuity  referred 

to  in  this  section  is  a  bonus  allowed  by  Government  to  its  servants  in  consider- 
ation of  past  services.  It  may  be  allowed  to  one  who  is  not  a  *' pensioner," 
or  it  may  be  allowed  to  a  pensioner  in  addition  to  his  pension.  In  either  case  it  is 
exempt  from  attachment  (x). 

Political  pensions. — All  pensions  of  a  political  nature  payable  directly 
by  the  Government  of  India  are  political  pensions.  A  pension  which  the  Govern- 
ment of  India  has  given  a  guarantee  that  it  will  pay,  by  a  treaty  obligation 
contracted  with  another  sovereign  power,  is  a  political  pension  (y).  Arrears 
of  political  pension  due  to  a  pensioner  and  lying  in  the  hands  of  the  Government 
at  the  time  of  his  death  do  not  lose  their  character  of  political  pension  by  reason 
merely  of  the  pensioner's  death.  The  character  of  the  funds  remains  unchanged 
so  long  as  it  remains  unpaid  in  the  hands  of  the  Government,  and  it  is  not 
liable  to  attachment  in  the  hands  of  the  Government  in  execution  of  a  decree 
against  the  deceased  (z).  But  once  the  fund  has  passed  out  of  the  hands  of 
the  Government  into  the  hands  of  the  legal  representative  of  the  deceased,  it 
may  be  attached  like  any  other  part  of  the  deceased's  estate. 


S.  286 


o) 

{p) 

iq) 


Tukaram  v.  Ounnji,  8  B.  H.  C.  A.  C.  129. 
Appana  v.  Tangamma,  9  Bom.  106. 
Bad1iaki$an  v.  Balvant,  7  Bom.  530. 


(r)    Jivan  v.  Hira,  12  Bom.  363 
(«)     Pandurang  v.  Kriahnaji,  28  Bom.  125 
it)    Badhakisan  v.  Balvant,  7  Bom.  530. 
lu)    Bhagvandaa  v.  Hathibhai,  4  Bom.  25. 
<i;>    Shyam  Chand  v.  Land  Mortgage  Bank, 

9  Cal.  695. 
to)    Oaneth  v.  Shankar,  10  Bom.  395 ;  Oouind 


V.  Bamkrishna,  12  Bom.  366;  Bajaram 
V.  Oanesh^  23  Bom.  131. 

(x)  Bawan  Das  v.  Mul  Chand,  6  All.  173; 
Mahammad  v.  earlier^  5  Mad.  272  (de- 
cided nnder  the  Code  of  1877  which  did 
not  inclnde  *' gratuities  " ). 

(y)  Bishambar  ▼.  fmdad  AH,  18  Cal.  216 ;  17 
1.  A.  181 ;  Muthuaami  y.  Prince  Alalia, 
26  Mad.  423. 

(jT)    Valia  y.  Anujani,  26  Mad.  69. 
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A  grant  of  a  Zamindari  by  Government  to  A.B.  sls  a  reward  for  past 
services  rendered  by  him  to  Government  is  not  a  •* pension,**  but  a  ''gift,"  and 
may  therefore  be  attached  in  execution  of  a  decree  against  the  grantee.  The 
word  "pension**  in  this  section  implies  Periodical  payments  of  money  by 
Government  {a).  Allowances  granted  to  the  "Candyan**  "pensioners**  of 
Ceylon  (6),  to  the  members  of  the  family  of  the  King  of  Oudh  (c).  the  members 
of  the  Mysore  family  {d)j  and  the  descendants  of  the  Nawab  of  Carnatic  (e), 
are   instances  of  political  pensions. 

Private. pensions- — Private  pensions,  as  distinguished  from  Government 
pensions,  are  not  exempt  from  attachment,  and  they  may  be  attached  cither 
as  "debts**  or  as  "property  belonging  to  the  judgment -debtor."  But  they 
neither  constitute  "debts**  nor  "property  belonging  to  the  judgment-debtor*' 
until  they  have  become  due  and  payable.  Hence  they  cannot  be  attached 
before  they  have  become  due  and  payable.  Pensions  granted  by  Railway 
Companies  to  its  servants  are  private  pensions  (/). 

Clause  (h)  *•  salary  of  public  officers.  — The  salary  of  a  public  officer  can 
be  attached  only  partially  except  where  it  does  not  exceed  Rs.  20  monthly, 
in  which  event  the  whole  may  be  attached.  The  object  of  the  exemption  appears 
to  be  to  enable  the  public  officer  to  maintain  himself  and  his  family  in  a  position 
suitable  to  his  rank.  This  exemption  did  not  occur  in  the  Code  of  1859;  hence 
the  salary  of  a  public  officer  and  of  the  other  persons  mentioned  in  this  clause 
was  attachable  to  the  extent  of  the  whole  as  a  "debt.**  And  since  it  could 
only  be  attached  as  a  "debt,  '*  it  was  not  attachable  until  it  had  becom^e  due  {g). 
Under  the  Code  of  1877  and  the  present  Code  the  salary,  to  the  extent  to  which  it 
is  attachable,  may  be  attached  in  advance  (h). 

The  word  "salary**  in  this  clause  means  salary  actually  drawn.  Thus  if 
the  salary  of  a  public  officer  is  Rs.  300  a  month,  but  if,  while  on  sick  leave,  he  draws 
half  pay  only,  that  is  Rs.  150  a  month,  the  decree-holder  may  yet  attach  Rs.  75 
under  sub-cl.  (Hi).  In  the  case  in  which  this  question  arose  it  was  contended  for 
the  judgment-debtor  that  as  one  moiety  of  his  salary  was  exempt  from  .attachment 
under  sub-cl.  (iiV),  and  as  he  was  drawing  only  half  pay,  there  was  nothing  to  be 
attached,  but  this  contention  was  over-ruled  (i). 

An  officer  in  the  Indian  Staff  Corps  is  a  "public  officer  **  within  the  mean- 
ing of  s.  2  of  the  Code,  and  his  salary  may  therefore  be  attached  to  the  extent 
specified  in  this  clause  (/). 

Salary  of  a  private  servant* — The  salary  of  a  private  servant  can  be 
attached  as  a  "debt ;  **  hence  it  cannot  be  attached  before  it  has  become  due  (k). 

Olause  (i) ;  Indian  Articles  of  War— The  Indian  Articles  of  War  apply 
only  to  soldiers  and  followers  of  the  Native  Army  :  see  Act  V  of  1869,  amended 
by  Act  XII  of  1894.  Hence  the  pay  and  allowances  of  soldiers  and  followers  of 
the  Native  Army  are  exempt  from  attachment. 

The  pay  of  a  British  soldier  is  also  exempt  from  attachment :  see  the 
Army  Act  of  1881,  s.  136,  amended  by  the  Army  (Annual)  Act  of  1895. 


(a) 
(b) 
(c) 


LcmhTni  Narain  y.  Makundy  26  All.  617. 
Muthusami  v.  Prince  Alagia^  26  Mad.  423. 
Bishambar  Nath  v.  Imdad  AH,  18  Cal. 

216, 17  I.  A.  181. 
Mahamed  v.  Mahomed,  7  W.  R.  169. 
Mahomed  v.  Comandur,  4  M  H.  C.  277. 
Bhoyrub  v.  Madhub  Chund^r,  6  C.  L.  R. 

19. 


(k) 


T^am  V.  Kusaji,  7  B.  H.  C,  A.  C.  110. 
Beard  v.  Samuel,  6  Mad.  179 ;  Bhoyrub  ▼. 

Madhub  Chunder,  6  C.  L.  R.  19. 
Beard  v.  Samuel,  6  Mad.  179. 
Watson  V.  LUyi/d,2S  Mad.  402;  Calcutta 

Trades  Association  y.  Ryland,  24  Cal. 

102 
Ayyavayyar  y.  Viraeami,  21  Mad.  395. 
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Clause  (J):  wages  of  labourers. — A  ** labourer''  is  a  person  who  earns 
his  daily  bread  by  personal  manual  labour,  or  in  occupations  which  require  little 
or  no  art,  skill  or  previous  education.  Thus  persons  who  agree  to  spin  cotton  and 
to  receive  a  certain  amount  of  money  for  a  certain  quantity  of  cotton  spun  by 
them  are  labourers,  and  their  wages  cannot  be  attached  (/). 

Clause  (k):  expectancy  of  succession,  etc. — The  interest  which  a  Hindu 
reversioner  has  in  the  immoveable  property  of  a  deceased  Hindu  on  the  death  of 
the  deceased's  widow  is  "an  expectancy  of  succession  by  survivorship ;"  in  other 
words,  it  is  an  interest  expectant  on  the  widow^'s  death  to  which  the  reversioner 
could  only  succeed  if  he  survived  the  widow  (m).  The  interest  in  the  pre-empted 
property  of  a  successful  pre-emptor  who  has  not  yet  paid  the  pre-emptive  price 
fixed  by  his  decree  is  a '*  merely  contingent  interest"  which  cannot  be  attached 
(n) ;   see  s.  214. 

Clause  fl) :  right  to  future  maintenance.— If  ^  is  entitled  to  a  monthly 
maintenance  allowance  under  a  deed,  the  allowance  could  only  be  attached  after 
it  has  become  due  (o).  It  cannot  be  attached  prospectively,  that  is,  before  it  has 
become  due  {p).  Qucere  whether  villages  assigned  to  a  Hindu  widow  in  lieu  of 
her  maintenance  could  be  attached  in  execution  of  a  decree  against  the  widow  (q). 


Ss. 
266-268 


Power  to  summon 
and  examine  persons 
as  to  property  liable  to 
be  seized. 


267«  The  Court  may,  of  its  own  motion,  or  on  the 
application  of  the  decree-holder,  summon 
any  person  whom  it  thinks  necessary, 
and  examine  him  in  respect  to  any  pro- 
perty  liable  to  be  seized  in  satisfaction 
of  the  decree,  and  may  require  the  person  summoned  to  pro- 
duce any  document  in  his  possession  or  power  relating  to 
such  property,  and,  before  issuing  the  summons,  of  its  own 
motion,  shall  declare  the  person  on  whose  behalf  the  sum- 
mons is  so  issued. 

Any  property  liable  to  be  seized. — This  means  any  property  which  is 
attachable  under  a  decree.  Property  of  a  judgment-debtor  which  he  has 
mortgaged  \s  prima  facie  '*  liable  to  be  seized  "  in  execution  of  a  decree  against 
him,  and  the  fact  that  he  has  mortgaged  it  will  not  prevent  its  being  attached 
and  sold  in  execution  of  the  decree  subject  to  the  mortgage -debt  (see.  s.  295). 
If  the  mortgagee  claims  that  he  is  in  possession  as  mortgagee,  he  may  be 
examined  under  this  section  (r).  See  notes  to  s.  282. 

268.     In  the  case  of  (a)  a  debt  not  secured  by  a  nego- 
tiable   instrument,    (h)    a   share   in    the 

Attachment  of  debt,  '^    i      /•  i  i*     Vi  r^ 

share  and  other  pro-     Capital  ot  any  publ'c  Company  or  Corpor- 
pcrty  not  in  possession     atiou,   (c)  othcr  moveable  property   not 

of  judgment-debtor.  .  i    ^  .  i-       i  •      i 

in    the     possession     ot     the     jungment- 
debtor,  except  property  deposited  in.  or  in  the   custody    of. 


(2)    Jeehand  v.  Aba,  5  Bom  132. 
•  <m)    Ram  Chuiider  v.  Dhurmo,  15  W.  K.  F.  B. 
17 ;  Anandibai  v.  Bajaram,  22  Bom.  984. 
Oorakh  Singh  v.  Sidh  Oopal,  28  All.  383. 
Kaaheeshuree  ▼.  Greeah  Chunder,  6  W,  R. 

Mis.  64. 
Haridas  ▼.  Baroda  KUhore,  27  Cal.  38, 


10) 


{P) 


(g)  Banndhar  v  Gulab  Kuar,  16  All.  443,  In 
appeal  from  Oulah  Kuar  v.  Hansidhar. 
15  All.  371. 

(r)  In  re  Prem/i,  17  Bom.  514.  See  Mudhun 
Mohun  V.  Ookul  Doas,  10  M.  I.  A.  563, 
571,  as  to  attachment  of  property  in 
possession  of  a  mortgagee. 
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any  Court  the  attachment  shall  be  made  by  a  written   order 
prohibiting — 

(a)  in  the  case  of  the  debt,  the  creditor  from  recover- 

ing the  debt  and  the  debtor  from  making 
payment  thereof  until  the  further  order  of  the 
Court; 

(b)  in   the   case   of  the    share,   the   person  in  whose 

name  the  share  may  be  standing  from  transfer- 
ring the  same  or  receiving  any  dividend  thereon; 

(c)  in  the  case  of  the  other  moveable  property  except  as 

aforesaid,  the  person  in  possession  of  the  same 
from  giving  it  over  to  the  judgment-debtor. 
A  copy  of  such  order  sh^l  be  fixed  up  in  some  conspic- 
uous part  of  the  Court-house,  and  another  copy  of  the  same 
shall  be  sent,  in  the  case  of  the  debt,  to  the  debtor,  in  the 
case  of  the  share,  to  the  proper  officer  of  the  Company  or 
Corporation  and  in  the  case  of  the  other  moveable  property 
(except  as  aforesaid),  to  the  person  in  possession  of  the  tame. 

A  debtor  prohibited  under  clause  (a)  of  this  section  may 
pay  the  amount  of  his  debt  into  Court,  and  such  payment 
shall  discharge  him  as  effectually  as  payment  to  the  party 
entitled  to  receive  the  same. 

In  the  case  of  the  salary  of  a  public  officer  or  the  ser- 
vant of  a  Railway  Company,  the  attachment  shall  be  made 
by  a  written  order  requiring  the  officer  whose  duty  it  is  to 
disburse  the  salary  to  withhold  every  month  such  portion 
as  the  Court  may  direct,  until  the  further  orders  of  the  Court. 

A  copy  of  every  such  order  shall  be  fixed  up  in  a  con- 
spicuous part  of  the  Court-house  and  shall  be  served  on  the 
officer  so  required. 

Every  such  officer  may  from  time  to  time  pay  into 
Court  any  portion  so  withheld,  and  such  payment  shall 
discharge  the  Government  or  the  Railway  Company,  as  the 
case  may  be,  as  effectually  as  payment  to  the  judgment- 
debtor. 

Attachment  of  debt. — A  debt  to  be  attached  must  be  actually  due  from 
the  garnishee  (judgment-debtor's  debtor)  to  the  judgment-debtor;  it  may  be 
either  presently  payable,  or  payable  in  the  future  by  reason  of  a  present  obliga- 
tion (s).  As  stated  by  their  Lordships  of  the  Privy  Council  in  the  undermention- 
ed) Tapp  V.  Jones,  10  Q.  B  691,  592 ;  Webb  v.  I  Wabiey,  16  C.  D.  378. 383. 
SUmtaii,  U  Q.  B.  518, 527;  Chattertan  v.    | 
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ed  case  (t),  *«an  existing  debt,  though  payable  at  a  future  day,  may  be  attached."       S«  268 
But  only  such  debts  can  be  attached  as  the  judgment-debtor  could  deal  with 
properly  and  without  violation  of  the  rights  of  third  persons  («).     For   instances 
of  attachable  debts,  see  notes  to  s.  266  under  the  head  "  Debts,  "  p.  278  ante. 

The  following  propositions  bearing  on  the  subject  of  the  attachment  of 
debts  may  here  be  noted  : — 

1.  The  mere  circumstance  that  the  garnishee  is  at  the  time  of 
the  application  for  attachment  beyond  the  limits  of  British  India  does  not  in 
itself  render  the  debt  not  liable  to  attachment.  Thus  if  A  obtains  a  decree  against 
/?,  and  C  owes  a  debt  to  B^  A  may  attach  the  debt  though  C  may  be  absent  from 
British  India  at  the  time  of  the  application  for  attachment  (v). 

2.  It  is  not  necessary  for  the  purposes  of  attaching  a  debt  that  the  exact 
amount  of  the  debt  should  be  stated,  provided  there  is  a  debt  actually  due  at  the 
time  of  attachment.  B  delivers  certain  goods  to  his  agent  C  for  sale.  The  goods 
are  sold  by  B  and  the  sale  proceeds  received  by  him.  In  execution  of  a  decree 
obtained  by  A  against  By  A  may  attach  the  sale  proceeds  in  Cs  hands,  though  the 
exact  amount  due  to  B  may  not  then  have  been  ascertained  (w). 

3.  The  attachment  of  a  debt  does  not  prevent  the  judgment-debtor  from 
suing  his  debtor  for  it,  and  from  taking  any  other  step  necessary  for  the  recovery 
thereof,  but  he  is  not  entitled  to  receive  payment  thereof  from  his  debtor 
unless  the  claim  in  respect  of  which  the  debt  is  attached  is  first  satisfied.  C 
owes  a  debt  to  B.  The  debt  is  attached  in  execution  of  a  decree  obtained,  by  A 
against  B.  This  does  not  preclude  B  from  suing  C  to  recover  the  debt,  or  from 
prosecuting  the  suit  if  a  suit  has  already  been  instituted  ;  but  he  cannot  receive 
payment  of  the  debt  from  C  unless  he  has  first  satisfied  ^'s  decree  (x). 

Attachment  of  mortgage-debt* — ^executes  a  mortgage  of  his  lands  to 
B  to  secure  repayment  of  Rs.  5,000  lent  and  advanced  to  him  by  B.  It  is  provided 
by  the  mortgage-bond  that  if  A  failed  to  pay  the  mortgage-debt  on  the  due  date,  B 
should  have  the  right  to  sue  A  personally  for  the  debt,  and  also  to  realise  the 
debt  by  the  sale  of  the  mortgaged  property.  In  such  a  case  B's  interest  in  the 
mortgage-bond  comprises  (1)  the  right  to  sue  A  personally  for  the  mortgage-debt, 
and  (2)  the  right  to  realize  the  amount  by  the  sale  of  the  mortgaged  property. 
Suppose  now  that  X  obtains  a  decree  against  B  for  Rs.  5,000,  and  in  execution  of 
the  decree  seeks  to  attach  the  mortgage-debt  due  to  B.  Is  the  mortgage-debt  a 
"debt"  within  the  meaning  of  this  section,  or  because  it  is  secured  by  a 
mortgage  of  immoveable  property,  is  it  "immoveable  property"  within  the  mean- 
ing of  s.  274  and  attachable  in  the  mode  prescribed  by  that  section  ?  The  answer 
is,  eliminating  what  are  merely  obiter  dicta  (3?),  that  a  mortgage-debt  is  a  "debt" 
within  the  meaning  of  this  section,  and  it  is  therefore  to  be  attached  in  the 
manner  prescribed  by  this  section  (z).  Suppose  that  the  mortgage-debt  due  to  B 
is  attached  under  this  section  in  execution  of  the  decree  obtained  by  X  against  B,  and 
that  it  is  purchased  by  P  at  the  auction-sale.  In  such  a  case  P  no  doubt  can  sue 
A  personally  for  the  mortgage-debt.     But  does  the  purchase  of  the  mortgage-debt 


&' 


31. 

Appasami  v.  Scott,  9  Mad.  5,  8. 
Karim-un-miaaa  7,  Phul  Chand,  15  All. 

134 ;  Debendra  Kumar  v.  Bup  Lall,  12 


(t)    Syud  Tufuzool  v.  Btighoonath,  14  M.  I. 

A.  40,  50. 
(u)    Badeley  y.  CmisoUdated  Bank,  38  C.  D. 

238;  Davis  7.  Freethy,  24  Q.  B.  D.  519;  . 

Campion  V,  PalTnar,  2 1.  R.  445  Cal.546;   Kannath  Das  y.  8adasiv,20 

(v)    Ohamshamlal  y.  Bhansali,  5  Bom.  249.  Cal.  805;  Baldev  v.  Bamchandra,  19  Bom. 

(to)    Madho  Das  y.  Bamiiy  16  All.  286.  ,  121;  If uniappa  y.  Sii&ramania,  18  Mad. 

(X)    Shib  Singh  v.  Sita  Bam,  13  All.  76  ;  Beti   I  437 ;  Tarvadiy.  Bai  Kashi,  26  Bom.  305. 

V.  Collector  of  EtawaK  17  All.  198. 22 1.  A. 
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S«  288  carry  with  it  the  right  to  proceed  against  the  mortgaged  property  if  there  has 
been  no  attachment  under  s.  274  ?  In  other  words,  can  P  sue^  for  the  realization 
of  the  mortgage-debt  by  the  sale  of  the  mortgaged  property  ?  The  answer  is  that 
P  can  sue  A  for  the  sale  of  the  property,  though  there  has  been  no  attachment 
under  s.  274  (a). 

Attachment  of  "compulsory  deposits."— Compulsory  deposits  made  by 
railway  servants  towards  the  Provident  Fund  under  the  Provident  Funds  Acts  9  of 
1897  and  4  of  1903  are  not  liable  to  be  attached  under  this  section  as  "debts" 
so  long  as  the  deposit  remains  in  the  hands  of  the  railway  company,  even 
though  the  employee  has  ceased  to  be  in  the  service  of  the  company  by  retirement, 
resignation  or  dismissal,  and  has  in  the  event  become  entitled  to  be  paid  the 
amount  due  to  his  credit  in  the  Provident  Fund.  The  deposit,  when  it  was  made, 
was  not  repayable  on  demand,  and  therefore  at  that  time  was  a  "  compulsory 
deposit,"  and  having  once  acquired  that  character  with  the  attendant  consequences 
[exemption  from  attachment  being  one  of  them],  it  continues  to  retain  that 
character  up  to  the  moment  it  is  actually  paid  out  by  the  company  on  the 
happening  of  any  one  of  the  above  events  (6). 

Attachment  of  debt  after  the  same  is  paid  by  a  cbeqne.— ^^  gave 
a  cheque  to  B  for  work  done.  Before  the  cheque  was  presented  by  i?  for  pay ment, 
X  who  had  obtained  a  decree  against  B  attache^/ in  A^s  hands  the  amount  due  by 
him  to  B  :  held  that  A  having  handed  over  the  cheque  to  By  the  payment  was 
complete,  and  there  were  therefore  no  funds  of  i^  in  i4'8  hands  which  could  be 
attached    (c). 

Procedure  where  garnishee  denies  debt.— Where  the  garnishee  denies 

the  debt,  there  is  no  other  course  open  to  the  decree-holder  than  to  have  it  sold, 
or  to  have  a  receiver  appointed  under  s.  503  with  power  to  him  to  sue  the  garni- 
shee to  recover  the  debt  from  him  (d). 

Attachment  of  salary  of  public  officers  or  railway  servants.  The 
following  propositions  embody  the  case-law  on  the  subject:  — 

1.  The  salary  of  a  public  ofHcer  or  railway  servant  cannot  be  attached  if 
neither  the  judgment-debtor  nor  the  disbursing  officer  is  within  the  local  limits 
of  the  Court  executing  the  decree.  The  reason  is  that  it  is  a  general  rule 
of  the  law  of  the  execution  of  decrees  that  no  Court  can  attach  property  in  execu- 
tion of  a  decree  if  the  property  is  situate  outside  the  local  limits  of  its  jurisdic- 
tion :  see  notes  **  Jurisdiction  of  Courts  executing  the  decree,  "  p.  216  ante.  If 
neither  the  judgment -debtor  nor  the  disbursing  ofHcer  is  within  the  local  limits  of 
the  executing  Court,  the  salary  of  the  judgment-debtor  cannot  in  any  sense  be 
said  to  be  within  the  jurisdiction  of  that  Court.  A  obtains  a  decree  against  B  in 
the  Court  of  Bhusaval.  B  is  in  the  employ  of  a  railway  company  at  Nagpur 
where  he  resides  and  receives  his  pay.  The  disbursing  officer  also  has  his  o£Bce 
at  Nagpur.  The  Court  at  Bhusaval  has  no  jurisdiction  to  attach  ^'s  salary  in  the 
hands  of  Cat  Nagpur  (e).  The  proper  course  is  to  send  the  decree  for  execution 
to  the  Court  at  Nagpur  for  execution. 

2.  Suppose  now  that  the  judgment -debtor  resides  within  the  jurisdiction 
of  the  executing  Courts  but  that  the  disbursing  o£Bce  is  situate  outside  its  juris- 
diction. That  is  to  say,  B  resides  at  Bhusaval  and  receives  his  pay  there,  but  the 
disbursing  ofHcer  is  at  Nagpur.     In  such  a  case,  if  the  attachment  is  made  by  the 


<a)    See  t  n.  («),  p.  283.  I    (c)    Bhagvandas  v.  Abdul  Hutiein,  3  Bom.  49. 

(5)    Veercfiand  v.  B.  B.  a?irl  C.  /.  Ry.,  6  Bom.       (d)    TooUa  y.  Antmie,  11  Bom.  44S. 

L.  B.  921.  I    (e)    Ranoov.  Balkrishna^  12  Bom  44. 
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Bhusaval  Court  at  or  about  the  time  when  the  agent  of  the  disbursing  officer  is  gg^ 

going  to  hand  the  salary*  to  B  at  Bhusaval,  the  attachment  would  be  valid,  for  268*271 
it  would  then  be  an  attachment  of  a  debt  due  to  the  judgment-debtor  made  within 
the  jurisdiction  of  the  attaching  Court.  But  if  the  attachment  is  of  salary  that 
has  not  actually  fallen  due^  and  is  made  by  a  prohibitory  order  on  the 
disbursing  ofRcer  at  Nagpur,  the  attachment  would  not  be  valid,  for  such  an 
attachment  could  only  be  made  by  the  Court  having  jurisdiction  at  the  place 
where  the  disbursing  officer  has  his  office  (/). 

269.  If  the  property  be  moveable  property  in  the  pos- 

session of  the  ludgment- debtor,  other  than 

Attachment  of  move-       ^,  •  i  •        i      V 

able  property  in  pos-  the  property  mentioned  m  the  first  provi- 
d^tTtor"  ""^  i^^g*"^"*-  80  to  section  266,  the  attachment  shall  be 
made  by  actual  seizure,  and  the  attaching 
officer  shnll  keep  the  property  in  his  own  custody  or  in  the 
custody  of  one  of  his  subordinates,  and  shall  be  responsible 
for  the  due  custody  thereof: 

Provided  that    when  the  property   seized  is   subject  to 
speedy  and  natural    decay,   or  when  the 

Proviso.  ^         •'  c     i_         •         -^     •  .1  .11 

expense   of    keeping  it   m   custody   will 
exceed  its  value,  the  proper  officer  may  sell  it  at  once. 

The  Local  Government  may,  from    time  to   time,  make 
Power  to  mak^sruies     rules  for  the   maintenance   and   custody, 
for  ftiaintcnance  of  at-     while   Under    attachment,   of    live-stock 
tached  live-stock.  ^^j   ^^^^^    moveable   property,  and  the 

officer  attaching  property  under  this  section  shall,  notwith- 
standing the  provisions  of  the  former  part  of  this  section, 
act  in  accordance  with  such  rules. 

Attachnient  by  actual  seizure. — Where  a  warrant  of  attachment  was 
executed  by  afRxing  it  to  the  outer  door  of  the  warehouse  in  which  goods  belong- 
ing to  the  judgment-debtor  were  stored,  it  was  held  that  this  amounted  to  *'  actual 
seizure  ''  within  the  meaning  of  the  present  section  {g), 

270.  If  the  property  be  a  negotioble   instrument  not 
Attachment  of  nego-     deposited  in  a  Court,  nor  in  the  cu>tody 

tiabie  instruments.  of  a  pubHc  officcr,  the  attachment   shall 

be  made  by  actual  seizure  and  the  instrument  shall  be 
brought  into  Court,  and  held  subject  to  the  further  orders 
of  the  Court. 

271.  No  person   executing  an)-    process   under   this 
Seizure  of  property     Codc  directing  or  authorizing  seizure  of 

in  building.  moveable  property  shall  enter  any  dwell- 

ing-house after   sunset  and   before   sunrise,   or   shall   break 

f)    Abdul  Gafur  v.  Albyn,  30  Cal.  713, 716;    I   {g)    Multan  Chand  v.  Bank  of  Madras,  27 
Sayadkhan  v.  Da w«»,  28  Bom.  IW.  |  Mad.  346. 


Digitized  by 


Google 


286  CIVIL   PROCEDURE   CODE 

271-272  open  any  outer  door  of  a  dwelling-house.  But  when  any 
such  person  has  duly  gained  access  to  any  dewelling-house 
he  may  unfasten  nnd  open  the  door  of  any  room  in  which  he 
has  reason  to  believe  any  such  property  to  be : 

Provided  that  if  the  room  be  in   the   actual   occupancy 
Seizure  of  property     of  a   womau  who  accordiug   to  the  cus- 
in  zananas.  toms  of  the  couutry  docs   not  appear  in 

public,  the  person  executing  the  process  shall  give  notice  to 
her  that  she  is  at  liberty  to  withdraw ;  and  after  allowin  w  a 
reasonable  time  for  such  woman  to  withdraw,  and  giving  her 
every  reasonable  facility  for  withdrawing,  he  may  enter  such 
room  for  the  purpose  of  seizing  the  property,  using  at  the 
same  time  every  precaution  consistent  with  these  provisions, 
to  prevent  its  clandestine  removal. 

Dwelling-house.'^ — A  shop  or  a  godown  is  not  a  *' dwelling-house/'  and 
therefore  its  "outer  door"  may  be  broken  open  to  attach  goods  stored  therein  (/i). 

Where  the  goods  of  a  wrong  person  are  attached.— Where  a  decree- 
holder  points  out  to  the  bailiff  the  goods  of  a  wrong  person  believing  them  to  be 
the  goods  of  the  judgment-debtor,  and  the  bailiff  attaches  such  goods,  the  decree- 
holder  is  liable  to  that  person  for  damages,  even  though  he  may  have  acted 
honestly  or  mistakenly  {i).  The  measure  of  damages  in  such  a  case  is  the  value 
of  the  property  on  the  date  of  the  attachment  (j). 

272.  If  the  property  be  deposited  in,  or  be  in  the 
custody  of,  any  Court  or  public  officer, 
pertydep^s1"ed  in  Court  the  attachment  shall  be  made  by  a  notice 
or  with  Government  to  such  Court  or  officcr,  requesting  that 
such  property,  and  any  interest  or  divi- 
dend becoming  payable  thereon,  may  be  held  subject  to  the 
further  orders  of  the  Court  from  which  the  notice  issues : 

Provided  that,  if  such  property  is  deposited  in,  or  is  in 
p^^^jg^  the  custody  of,  a  Court,  any  question  of 

title  or  priority  arising  between  the  de- 
cree-holder and  any  other  person,  not  being  the  judgment- 
debtor,  claiming  to  be  interested  in  such  property  by  virtue 
of  any  assignment,  attachment  or  otherwise,  shall  be  deter- 
mined by  such  Court. 

Property  in  the  hands  of  a  Receiver.— An  attachment  of  money  in  the 

hands  of  a  receiver  of  the  Court,  made  without  previous  permission  or  sanction 
of  the  Court  for  such  attachment,  is  improper  and  irregular,  and  cannot  be 
recognized  by  the  Court  (/?). 


(h)    Damodar  v.  Ishar,  3  Bom.  89.  436,  17  I.  A.  17. 

H)    Ooma  v.  Ookaldtu,  3  Bom.  74.  ,    (fc)    Maluymmed  v.  Mahommed^  21  Cal.  I 

(jf)    KisBorimohun  v.  Haraukh    Das,   17  Cal.    I  Kahn  v.  Alii  Mahomed,  16  Bom.  577. 
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Anticipatory  attachment.— This  section  does  not  allow  of  an  anticipatory  Ss* 

attachment  of  money  expected  to  reach  the  hands  of  a  public  officer,  but  applies     278-273 
only  to  money  actually  in  his  hands  (/). 

273«     If  the  property  be  a  decree  for  money  passed  by 
Attachment  of  dc-     the  Court  which  passed  the  decree  sought 
crcc  for  money.  ^^y  ^^  exccutcd,  the  attachment  shall  be 

made  by  an  order  of  the  Court  directing  the  proceeds  of  the 
former  decree  to  be  applied  in  satisfaction  of  the  latter 
decree. 

If  the  property  be  a  decree  for  money  passed  by  any 
other  Court,  the  attachment  shall  be  made  by  a  notice  in 
writing  to  such  Court  under  i  he  hand  of  the  Judge  of  the 
Court  which  passed  the  decree  sought  to  be  executed,  re- 
questing the  former  Court  to  stay  the  execution  of  its  de- 
cree until  such  notice  is  cancelled  by  the  Court  from  which 
it  was  sent.  The  Court  receiving  such  notice  shall  stay 
execution  accordingly,  unless  and  until — 

(a)  the  Court  which  passed  the  decree  sought  to  be 
executed  cancels  the  notice,  or 

(0)  the  holder  of  the  decree  sought  to  be  executed 
applies  to  the  Court  receiving  such  notice  to 
execute  its  own  decree. 

On  receiving  such  application  the  Court  shall  proceed 
to  execute  the  decree  and  apply  (he  proceeds  in  satisfaction 
of  the  decree  sought  to  be  executed. 


*&" 


In  the  case  of  all  other  decrees  the  attachment  shall  be 
Attachment  of  other     made  by  a  noticc  in   writing,  under  the 
decrees.  hand  of  the  Judge  of   the  Court  which 

passed  the  decree  sought  to  be  executed,  to  the  holder  of 
the  decree  sought  to  be  attached,  prohibiting  him  from 
transferring  or  charging  the  same  in  any  way  ;  and,  when 
such  decree  has  been  passed  by  any  other  Court,  also  by 
sending  to  such  Court  a  like  notice  in  writing  to  abstain 
from  executing  the  decree  sought  to  be  attached  until  such 
notice  is  cancelled  by  the  Court  from  which  it  was  sent. 
Every  Court  receiving  such  notice  shall  give  effect  to  the 
same  until  it  is  so  cancelled. 


(I)    Tulaji  V.  BalabhaU  22  Bom.  39, 
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S.  273 


The  holder  of  any  decree  attached  under  this  section 
Decree-hoidcrtogive     j-hall  b<^  bound   to  give  the  Court  exe- 
information.  cuting  the  Same  such  information  and  aid 

as  may  reasonably  be  required. 


A  money-decree  caQnot  be  sold  in  execution  of  another  decree.— 
B  holds  a  decree  against  6' for  Rs.  5,000  passed  by  Court  X,  This  is  a  money- 
decree.  A  obtains  a  decree  against  B  for  Rs.  6,000  in  Court  V,  and  in  execution 
of  his  decree  applies  to  Court  Y  for  attachment  of  the  money -decree  held  by  B 
against  C .  After  f  s  decree  is  attached,  there  are  two  possible  courses  open  to 
/4,  either  to  have  B*8  decree  sold  like  any  other  property  belonging  to  B  (in  which 
case  A  may  receive  the  price  fetched  at  the  auction  sale  towards  satisfaction  of 
his  decree),  or  to  apply  to  Court  X,  as  the  representative  in  interest  of  B^  to  exe- 
cute the  decree  held  by  B  against  C  (in  which  case  A  may  receive  the  amount 
realised  from  C).  It  has  been  held  that  the  first  of  these  courses  is  not  open  to 
At  in  other  words,  a  money-decree  cannot  be  sold  in  execution  of  another  decree, 
and  that  i4's  proper  remedy  is  to  apply  to  Court  X  as  i^'s  representative  for  exe- 
cution of  the  decree  held  by  B  against  C  (m). 

Decrees  other  than  money-decrees  can  be  sold  in  execution  of 
another  decree*  —it  has  been  so  held  by  the  High  Court  of  Bombay  (n).  In  the 
undermentioned  case  (o),  where  the  decree  was. not  a  money-decree,  their  Lord- 
ships of  the  Privy  Council  said  :  "  If  it  had  been  meant  to  attach  and  sell  the 
decree,  that  might  have  been  done."  According  to  this  view,  if  B  in  the  case  put 
above  held  a  decree  against  C  for  specific  performance  of  a  contract  or  for 
partition  pr  for  redemption  of  a  mortagage  (^),  A  could  have  the  decree  sold  in 
execution  of  his  own  decree. 

Reason  of  the  distinction* — '*  Decrees  **  are  not  expressly  mentioned  in 
8.  266  as  liable  to  attachment  and  sale.  Hence  they  are  attachable  and  saleable 
as  comprised  in  the  expression  "  all  other  saleable  property  **  which  occurs  in  that 
section.  Bein^  attachable  as  "saleable  property,'*  they  can  be  sold  in  execution 
of  another  decree.  Why  is  it  then  money -decrees  are  not  liable  to  sale  ?  The 
answer  lies  in  the  words  of  the  section :  *<  directing  the  proceeds  of  the  former  de- 
cree [  i.e.  B^s  decree,  being  the  decree  attached]  to  be  applied  in  satisfaction  of 
the  latter  decree  "  [i,e,  A*s  decree,  being  the  decree  sought  to  be  executed ],  and 
n  the  words  ''on  receiving  such  application,  the  Court  [i.e.  Court  X]  shall 
proceed  to  execute  the  decree  [i.e.  B^s  decree  ]  and  apply  the  proceeds  in  satisfac- 
tion of  the  decree  sought  to  be  executed"  [  i.e.  A*s  decree  ] . 

Adjustment  of  attached  decree* — Where  a  decree  is  attached  as  directed 
by  this  section,  its  adjustment  subsequent  to  such  attachment  cannot  be 
recognized  by  the  Court  (q). 

Money-decree-— A  decree  upon  a  mortgage  is  not  a  money-decree  within 
the  meaning  of  this  section  (r) .  A  decree  for  dissolution  of  partnership  whereby 
a  receiver  was  appointed  to  collect  the  outstandings  and  pay  the  debts  of  the  firm 


(m) 


00 


Gopal   Joharimal,  16  Bom.  522 ;  Sidlin- 

Sappa  y.  Slumkarappa^   27  Bom.  556; 
utian  Kuar  y.  Oulxari  Lai,  2  All.  290 ; 
Tiruveng<ida  y,  Vythilinga,  6  Mad.  418 ; 
JotindroNathY,  Ihvarka  Nath,  20  Cal. 
111. 
Sidlingappa  v.   Shankarappa,  27  Bom. 


556. 
(0)    OaneahLcUv.  8ha7rmarain,  6  CaL  213. 

See  also  Oriahchunder  y.  Jibanenoari, 

6  Cal.  243. 
ip)    Naigar  y.  Bhaskar,  10  Bom.  444. 
(q)    Oopal  y.  Joharimah  16  Bom.  522. 
(r)    Macnaghten  v.  Surja,  4  C.W.N.  XXXV. 
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and  finally  to  divide  the  surplus  among  the  partners  is  a  money  decree  is),  S8. 

273-274 
D6Cree*-^A  decree  to  be  attachable  under  this  section  must  be  a  decree  in- 
volving rights  to  tangible  property.     Hence  a  decree  for  restitution  of  conjugal 
rights  cannot,  it  seems,  be  attached.  ■       v- 

A  decree,  whereby  B  was  compelled  to  deliver  up  possession  of  certain 
lands  to  C,  is  reversed  in  appeal,  and  B  is  declared  to  be  entitled  to  recover 
back  possession  from  (7,  with  mesne  profits.  A  obtains  a  decree  against  B,  and 
applies  in  execution  of  his  decree  to  attach  B'&  right  to  recover  mesne-profits 
from  C.  The  right  is  not  attachable,  for  it  is  not  a  decree,  **The  language  of 
section  273  seems  to  apply  only  to  cases  where  the  right  attached  is  a  right  ex- 
pressly settled  by  the  decree  and  not  a  right  arising  from  the  decree  by  way  of 
restitution**  (t). 

Stay  of  execution  OD  receiving  notice  —if  a  decree  passed  by  Court  X 
is  attached  in  execution  of  a  decree  passed  by  Court  V,  it  is  the  duty  of  Court  X 
on  receiving  the  notice  referred  to  in  the  section  to  stay  execution  of  the  attached 
decree.  If  the  execution  is  not  stayed,  but  is  proceeded  with,  the  proceedings 
are  ultra  vireSj  and  a  sale  held  in  execution  of  the  attached  decree  will  b£  set 
aside  (m). 

274.     If  the  property  be  immoveable,  the  attnchmeiit 

Attachment  of    im-     shall  be  made  by  an  order   prohibiting- 

moveable  property.         jj^g  judgment- debtor   from    transferrin «i 

or  charging  the  property  in  any  way,  and  all   persons  from 

receiving  the  same  from  him  by  purchase,  gift  or  otherwise. 

The  order  shall  be  proclaimed  at  some  place  on  or  ad- 
jacent to  such  property  by  beat  of  drum  or  other  customary 
mode,  and  a  copy  of  the  order  shall  be  fixed  up  in  a  con- 
spicuous part  of  the  property  and  of  the  Court-house. 

When  the  property  is  land  paying  revenue  to  Govern- 
ment, a  copy  of  the  order  shall  also  be  fixed  up  in  the  office 
of  the  Collector  of  the  district  in  which  the  land  is  situate. 

Immoveable  property* — The  equity  of  redemption  of  a  mortgagor  is  "  im- 
moveable" property  within  the  meaning  of  this  section  (v).  The  life-interest 
taken  by  a  Parsi  widow  under  her  husband's  will  in  the  income  of  his  immoveable 
property  is  not  moveable  but  immoveable  property,  and  is  attachable  under  this 
section  (w). 

Mortgage-debt' — The  sale  of  a  mortgage-debt  in  execution  of  a  decree 
carries  with  it  the  security  without  attaching  the  mortgaged  property  under  this 
section  :  see  notes  to  s.  268,  ''  Attachment  of  mortgage-debt,"  p.  283  ante. 

Decree  for  sale  in  eoforcemeot  of  a  mortgage— Where  a  mortgage 
decree  directs  a  sale  of  the  mortgaged- property  in  enforcement  of  the  mortgage, 


(»)    Sidlingappa  v    Shankarappa,  27   Bom. 

566. 
U)    Va»udeva  y.  Narayanan  24  Mad.  341. 


19 


(u)    Manik  Lai  t.    Banamali^  32  Cal.  1104; 

Barhma  Din  y.  Baji  Lai,  26  All.  91. 
(v)  Paraahram  v.  Oovind,  21  Bom.  226. 
(w)    Nathay.  Dhunba\ji,  H  Bom.  1. 
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Sb.  it  is  not  necessary  to  attach  the  mortgaged  property,  if  the  property  is  liable  b>' 

874-876     virtue  of  the  mortgage  to  be  sold  in  satisfaction  of  such  decree  (*). 

Omission  to  baat  the  dnuiL — Such  an  omission  is  a  **  material  irregu- 
larity *'  within  the  meaning  of  s.  311  (y'), 

275«  If  the  amount  decreed  with  costs  and  all  charges 
Order  for  withdrawal  ^^^  expenses  resulting  from  the  attadi- 
of  attachment  after  mcnt  of  any  property  be  paid  into  Court, 
satis  action  o  ccree.  or  if  satisfflctii  u  of  the  decree  be  other- 
wise made  through  the  Court,  or  if  the  decree  is  set  aside  or 
reversed,  an  order  shall  be  issued,  on  the  application  of  any 
periion  interested  in  the  property,  for  the  withdrawal  of  the 
attachment. 

276.     When  an  attachment  has  been  made  by   actual 

Private  alienation  of     scizurc  or  by   written   order  duly    inti- 

property  after  attach-     mated  and  made  known  in  manner  afore- 

ment  to  be  void.  -j  .       .  i»         j.«  r   j.y. 

said,  any  private  ahenation  of  the  pro- 
perty attached,  whether  b\  sale,  gift,  mortgage  or  otherwise, 
and  any  payment  of  the  debt  or  dividend,  or  a  delivery  of 
the  share,  to  the  judgment-debtor  during  the  continuance 
of  the  attachment,  shall  be  void  as  against  all  claims  en- 
forceable under  the  attachment. 

Object  of  the  section. — A  sues  B  for  Rs.  5,000.  B  owes  no  other  pro- 
perty than  a  house  worth  Rs.  5,000.  B  may  sell  or  mortgage  the  house  notwith- 
standing the  institution  of  the  suit  against  him,  and  he  may  sell  or  mortgage  it 
even  after  a  decree  has  been  passed  against  him  in  the  suit,  and  the  sale  or  mort- 
gage in  either  case  will  be  perfectly  valid  and  pass  a  good  title  to  the  purchaser 
or  the  mortgagee.  But  if  the  property  is  attached  in  execution  of  the  decree, 
any  transfer  of  the  property  by  B  made  during  the  continuance  of  the  attach- 
ment shall  be  void  as  against  all  claims  enforceable  under  the  attachment.  The 
object  of  the  section  is  to  prevent  fraud  on  decree-holders  (s),  and  to  secure  intact 
the  rights  of  the  attaching  creditor  against  the  attached  property  by  prohibiting 
private  alienations^^fufin^  attachment  (a). 

An  alienation  under  this  section  is  not  absolutely  void,  but  void 
only  to  the  extent  indicated  in  the  section,  that  is,  void,  "as  against 
claims  enforceable  under  the  attachment."— In  execution  of  a  decree 
obtained  by  A  against  B^  certain  property  belonging  to  B  is  attached.  While  the 
attachment  is  pending,  B  mortgages  the  property  to  C.  The  property  is  then 
sold  in  execution  of  the  decree  and  purchased  by  D.  Here  the  mortgage  having 
been  made  during  the  continuance  of  the  attachment  is  void  as  against  D.  That 
is  to  say,  the  purchase  will  not  be  affected  by  the  mortgage,  and  D  will  take  the 
property  free  from  the  mortgage.  This  illustration  shows  the  operation  of  the 
section. 


DaycLcTuuid  v.  Hetnchand,  4  Bom.  515.         I  337,  339. 

Trimbak  v.  Nana,  10  Bom.  504.  (a)    JHnobundhu  v.  Jogmaya^  29  Cal.  154,  29 


(z)    Shivlingappa  t.   Chanha$appa^  30  Bom.  |  I.  A.  9. 
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Let  U8  now  take  the  following  case  :  B*a  property  is  attached  in  execu- 
tioD  of  a  decree  obtained  by  A  against  him.  While  the  attachment  is  pending  B 
sells  the  property  to  C.  B  then  pays  the  amount  of  the  decree  into  Court,  and 
the  attachment  is  thereupon  removed  (s.  275).  The  sale  to  C  is  valid,  though  it 
was  made  during  the  continuance  of  the  attachment.  Such  a  sale  would  under 
the  section  be  void  only  as  against  claims  enforceable  under  the  attachment ; 
but  the  decree  having  been  satisfied  by  payment  into  Court,  there  is  no  claim 
outstanding  which  is  enforceable  under  the  attachment  (6). 


8.276 


Whether  claims  for  rateable  distribution  of  assets  under  s.  296 
are  "daims  enforceable  under  an  attachment**  within  the  meaning  of 

this  section? — a  obtains  a  decree  against  B,  and  attaches  B*s  property  in 
execution  of  the  decree.  Subsequently  C,  another  creditor  of  B,  also  obtains  a 
decree  against  B,  and  applies  for  execution  of  his  decree  by  attachment  of  the 
same  property  attached  by  ^4 .  [In  such  a  case  the  property  will  not  be  attached 
over  again  in  execution  of  C's  decree,  but  C  will  be  entitled  on  the  sale  of  the  pro- 
perty to  a  rateable  share  of  the  sale  proceeds.]  During  the  continuance  of  the 
attachment  H  sells  the  property  to  P,  and  pays  A  the  amount  of  the  decree  out  of 
the  sale  proceeds.  The  payment  is  certified  to  the  Court  under  s.  258,  and  the 
attachment  is  thereupon  removed  (s.  275).  Cthen  applies  for  attachment  of  B*s 
property  in  P's  hands,  contending  that  his  claim  for  rateable  distribution  should 
be  regarded  as  a  ** claim  enforceable  under  the  attachment"  placed  upon  the 
property  at  the  instance  of  /4,  and  that  the  sale  having  been  made  during  the 
pendency  of  the  attachment^  it  should  be  regarded  as  void  as  against  his  claim 
also.  It  has  been  held  by  the  High  Court  of  Bombay  that  Cs  claim  for  rateable 
distribution  is  as  much  a  **  claim  enforceable  under  the  attachment  '*  as  i4's  claim 
would  have  been  if  that  claim  had  not  been  satisfied,  and  that  the  sale  to  P  is 
therefore  void  as  against  C's  claim,  and  he  is  therefore  entitled  to  attach  B's 
property  in  P*s  hands  (c).  On  the  other  hand,  it  has  been  held  by  the  other  High 
Courts,  that  ( *s  claim  cannot  be  regarded  as  a  **  claim  enforceable  under  the 
attachment  **  within  the  meaning  of  this  section,  and  tile  sale  to  P  could  not 
therefore  be  regarded  as  void  (d).  According  to  these  Courts,  the  words  *'  claims 
enforceable  under  the  attachment"  mean  the  claim  of  the  person  who  has 
obtained  the  attachment,  in  other  words,  the  claim  of  an  attaching  creditor. 

Section  305  qualifies  the  prohibition  against  alienation  contained 
in  the  present  sectiOU'—A  private  alienation  of  his  property  by  a  judgment- 
debtor  made  in  compliance  with  the  provisions  of  s.  305  becomes  absolute,  not- 
withstanding the  provisions  of  this  section,  even  against  all  claims  enforceable 
under  the  attachment  (c).    See  s.  305,  clause  (2). 

"  Alienations-" — The  renewal  of  an  existing  obligation  is  not  an  "  aliena- 
tion." Thus  a  mere  renewal,  though  it  h^  pending  the  attachment,  of  a  mortgage 
already  existing  on  the  property  prior  to  the  attachment,  is  not  an  *•  alienation  " 
within  the  meaning  of  this  section  (/».  Similarly,  a  mere  transfer,  pending  the 
attachment,  of  a  mortgage  existing  prior  to  the  attachment  is  not  an  "  alienation." 


(b) 


ri 


Umesh  Chunder  v.  B(m  Bullubh,  8  Cal. 

279 :  Anund  Loll  ▼.  JvXlodhur,  14  M.  I. 

A.  543,  550 ;  Abdul  Bashid  y.  Gappo  Lai, 

20  All.  421. 
Borabji  v.  Govind,  16  Bom.  91. 
Mahohar  v.  Bam  Autar,  25  All.  431  Kvn- ; 


hi  y.  Makhi,  23  Mad.  478;  Durga  Churn 

V.  Monmohini,  15  Cal.  771. 
(e)    Shivlingappa  t.  Clianbaaappa,  30  Bom. 

337. 
(/)    Mahadevappa  r.  Sriniva^a,  4  Mad.  417. 


Digitized  by 


Google 


2d^'2  CIVIL   PROCAtoUKK   CODK 

S*  27€  Such  a  transaction  is  perfectly  valid :  it  does  not  in  any  way  prejudice  the  righta 
of  the  attaching  creditor.  But  if  the  amount  secured  by  the  renewed  mortgage 
or  by  the  transfer  exceeds  the  amount  due  on  the  mortgage  at  the  date  o'f  the 
attachment,  the  new  security  will  to  that  extent  be  void  (g). 

Dur.ng  the  continuance  of  the  attachment— Where  after  an  attach- 
ment has  been  made,  the  proceedings  in  execution  are  dropped  or  struck  off  the 
file  under  circumstances  which  render  a  fresh  attachment  necessary  to  bring 
the  judgment-debtor's  property  to  sale,  a  private  alienation  of  the  property  bj" 
the  judgment-debtor  made  between  the  two  attachments  is  valid.  But  if  ^he  exe- 
cution proceedings  are  dropped  or  struck  off  the  file  under  circumstances  which 
do  not  render  a  fresh  attachment  necessary,  the  alienation  will  be  void  as 
against  ail  claims  enforceable  under  the  first  attachment.  The  reason  is  that  in 
the  former  case  the  proceedings  in  execution  are  deemed  to  have  terminated  for 
the  time  being  on  the  same  being  dropped  or  struck  off  the  file,  and.  the  attach- 
ment is  deemed  to  be  at  an  end,  and  the  alienation  having  been  made  after  the 
attachment  had  ceased  cannot  be  affected  by  the  subsequent  attachment.  In  the 
latter  case,  however,  the  proceedings  in  execution  are  merely  suspended^  and  the 
first  attachment  is  therefore  deemed  to  subsist,  and  the  second  attachment  is  a 
superfluity  which  could  well  have  been  dispensed  with  (/»).  Whether  the  exe- 
cution proceedings  have  been  dropped  or  struck  off  the  file  under  these  or  those 
circumstances  is  a  question  of  fact  in  each  case  (i).  But  where  a  fresh  attach- 
ment is  made,  the  presumption  will  be  that  the  first  attachment  had  ceased^  and 
the  burden  of  proof  is  on  the  party  alleging  that  the  first  attachment  was  still 
subsisting  when  the  second  attachment  was  made,  and  that  the  second  attach- 
ment was  superfluous  (j).  B's  property  is  attached  in  execution  of  a  4ecree  ob- 
tained against  him  by  A.  The  execution  proceedings  are  then  dropped  by  i4.  B 
then  sells  the  property  to  C.  The  property  is  again  attached  on  a  fresh  appli- 
cation by  A.  Is  the  sale  valid  ?  There  being  a  fresh  attachment,  the  presumption 
is  that  the  first  attachment  had  ceased  from  the  moment  the  proceedings  were 
dropped.  The  sale  woq^  therefore  be  valid,  and  the  second  attachment  would  be 
inoperative,  unless  A  showed  that  the  first  attachment  was  still  subsis^ting,  and 
that  the  second  application  was  superfluous. 

Private  alienation  during  continuance  of  '*  attachment  before  judg- 
ment.''—See  notes  to  s.  483. 

Bffect  of  attachment. — Attachment  creates  no  charge  or  lien  upon  the 
attached  property  (k).  It  merely  prevents  alienation  (s.  276) ;  it  docs  not  confer 
any  title  on  the  attaching  creditor  (/).  There  is  nothing  in  any  of  the  provisions 
of  the  Code  which  in  terms  makes  the  attaching  creditor  a  secured  creditor  or 
creates  any  charge  or  lien  in  his  favour  over  the  property  attached  (#»). 

Effect  of  vesting  order  on  attachment.— A  vesting  order  is.  an  order 
made  by  the  Insolvent  Debtors*  Court  whereby  the  whole  property  of  the  insol- 
vent vests  in  the  Official  Assignee.    What  is  the  effect  of  a  vesting  order  on  an  at- 


(a)    Dinobundhu  y.  Jogmaya,  29  Cal.  154,  29  Mad.  180 ;  Mahomed  t.  KUhori  Jfohun, 


LA. 
{h)    KUhenLalY.  Oharat  Singh,  23  All.  114; 

Pvddomonee  Doasee   y.   muthoor<math, 

12  B.  L.  R.  411. 
(i)    Bhagwan   y.  Khetter  Moni.    1  C.  W.  N. 

617 ;  Banga$amfU  y.  Peria§ami,  17  Mad.  58; 

MimgtU  Perghad  v.  Grija  Kant,  8  Cal. 

51,  8 1.  A,  123 ;  SHnivata  y.  8ami  Ban.  17 


22  Cal.  909.  22  I.  A.  129. 
(i)    HafiM  y.  Abdullah,  16  AU.  133. 
ik)    Soobul  Ohunder  v.  BuaHek  Lall,  15  Oal. 

202, 
(I)    MoUlal  y.  Karrabuldin,  25  Oal,  179,  24 

I.  A.  170. 
(m)    KrUtnaaawmy  y.  OJfieial    Attignee   o/ 

Madrat,  26  Mjkd.  673;  678. 
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tach.ment  levied  prior  to  the  date  of  the  vesting  order  ?     Has  th^  attaching  credi-  Ss/ 

tor-,  by'reason  of  his  prior  attachment,  priority  over  the  Official  Assignee  in  res-  276-278 
pect  of  property  attached  by  him  previous  to  the  passing  of  the  vesting  order,  oi* 
is  the  Official  Assignee  entitled  to  claim  the  attached  property  by  virtue  of  the 
vesting  order  as  forming  part  of  the  property  of  the  insolvent  ?  It  has  been  held 
that  whether  the  attachment  be  one  before  judgment  (ss.  483-485)  (n)  or  one  iq 
execution  of  a  decree  (o),  the  attaching  creditor  has  no  priority  over  the  Official 
Assignee,  and  the  latter  is  entitled  to  claim  the  attached  property  for  the  benefit 
of  the  attaching  and  other  creditors  of  the  insolvent.  These  decisions  are  based 
on  the  ground  that  an  attaching  creditor  does  not  obtain  a  charge  or  lien  on  the 
attached  property,  and  that  it  is  not  therefore  open  to  him  to  contend  that  the 
property  should  vest  in  the  Official  Assignee  subject  to  his  claim  under  the  decree. 
Once  the  vesting  order  is  made,  the  attaching  creditor  and  other  creditors  of  the 
insolvent  stand  on  the  same  footing,  and  they  are  entitled  to  a  rateable  distribu- 
tion out  of  the  property  of  the  insolvent  in  the  hands  of  the  Official  Assignee. 
Illustration  :  In  execution  of  a  decree  obtained  by  A  against  B  certain  property 
belonging  to  B  is  attached.  B  is  subsequently  declared  an  insolvent,  and  a 
vesting  order  is  made.  The  attachment  wUl  be  set  aside,  and  the  property  will 
vest  in  the  Official  Assignee  for  the  benefit  of  B*s  creditors. 

277«     If  the  property  attached  is  coin  or  currency- 

Court     may     direct      ^^^®'  *^^  ^^^^^  ^^3^'  ^^  ^^^  ^^^^  ^^l^'^S 

coin  or  currency-notes  the  continuance  of  the  attachment,  direct 
^^tnm^.  P^^  *^  that  such  coin  or  notes,  or  a  part  there- 
of sufficient  to  satisfy  the  decree,  be  paid 
over  to  the  party  entitled  under  the  decree  to  receive  the 
same. 

278«     If  any  claim  be  preferred  to,  or  any  objection 

be  made  to  the  attachment  of,  any  pro- 

cUims  "^o,  '^and"  ob-     pcrty  attached  in  execution  of  a  decree 

jcctions  to  attachment     q^  the  OTound  that  such  property  is  not 

of,  attached  property.        ,.,i        °         ,  ,  ^i/^*^  i-ii 

liable  to  such  attachment,  the  Court  shiall 
proceed  to  investigate  the  claim  or  objection  with  the  like 
power  as  regards  the  examination  of  the  claimant  or  objec- 
tor, and  in  all  other  respects,  as  if  he  was  a  party  to  the 
s»it : 

Provided  that  no  such  investigation  shall  be  made 
where  the  Court  considers  that  the  claim  or  objection  was 
designedly  or  unnecessarily  delayed. 

If  the  property  to  which  the  claim  or  objection  applies 
Postponement  of     h^s  been  advertised  for  sale,  the  Court 
•**«'  ordering  the  sale  may  postpone  it  pend- 

ing the  investigation  of  the  claim  or  objection. 

in)   Kriitna$aunny  y.  Official    A$iignee     of  I   (o)   Frederick  PmcqcJc  t.  Madan  Qovalt  St 
Madnu,  36  Mftd.  673.  |  0»1.  428. 


Digitized  by 


Google 


294 


CIVIL  FROCBDURE   CODK 


8*  ^S  Scope  of  the  section.— Objections  to  attachment  raised  by  a  party  to 

.  tl^  suit  in  which  the  decree  under  execution  was  passed  or  his  representoHve  fall 
within  the  scope  of  s.  244.  Objections  to  attachment  raised  by  a  third  party 
come  under  the  present  section.    This  distinction  is  important  in  two  ways  :— 

1.  Where  an  objection  to  attachment  is  made  by  a  party  to  the  suit  or 
his  representative  1  the  objector  should  proceed  by  an  application  under  s.  244 : 
a  separate  suit  for  the  purpose  is  barred.  But  where  an  objection  to  attachment 
is  made  by  a  third  party  ^  the  objector  may  either  proceed  by  an  application 
under  s.  278  or  he  may  bring  a  regular  suit  to  establish  his  objection ;  fsulure  to 
proceed  by  an  application  under  s.  278  does  not  bar  a  separate  suit.  The  object 
of  s.  278  is  to  give  a  claimant  a  speedy  and  summary  remedy,  but  not  deprive  him 
of  his  remedy  by  suit.  The  summary  remedy  given  by  s.  278  is  alternative  to  the 
remedy  by  way  of  suit  {p), 

2.  An  order  made  under  s.  244  allowing  or  disallowing  an  objection  to 
attachment  is  a  **  decree  "  (s.  2),  and  is  therefore  appealable.  But  orders  under 
SB.  280,  281  or  282  made  upon  an  application  under  s.  278  are  not  appealable  {pp), 
and  the  remedy  of  the  party  against  whom  the  order  is  made  is  by  a  regular  suit 
to  establish  the  right  which  he  claims  to  the  property  in  dispute.  Such  a  suit 
must  be  brought  within  a  year  from  the  date  of  the  order  [Limitation  Act,  SLtt,  \\ 
(9)],  l>ut  subject  to  such  a  suit,  the  order  shall  be  conclusive  (r);  see  s.  283. 
It  has  been  stated  above  that  an  order  under  s.  280,  281  or  282  is  not  appealable. 
The  reason  is  that  none  of  these  orders  is  included  in  the  list  of  appealable  orders 
specified  in  s.  588.  But  an  order  under  s.  280,  281  or  282  made  by  a  judge  on  the 
original  side  of  the  High  Court  of  Calcutta,  Madras  or  Bombay,  is  a  '* judgment** 
within  the  meaning  of  clause  15  of  the  Charter,  and  is  therefore  appealable  under 
that  clause  (s). 

The  following  illustration  shows  the  operation  of  ss.  278-283 :  in  execution 
of  a  decree  obtained  by  A  against  B  certain  property  alleged  to  belong  to  B  is 
attached.  If  the  property  attached  is  claimed  by  C,  C  may  bring  a  regular  suit 
for  a  declaration  that  the  property  attached  belongs  to  him  and  for  removal  of 
the  attachment.  Or^  if  he  desires  to  avail  himself  of  the  speedy  remedy  provided 
by  s.  278,  he  may  present  Sk  petition  to  the  Court  executing  the  decree  claiming 
that  the  property  belongs  to  him  and  apply  for  removal  of  the  attachment.  If 
C*s  claim  is  allowed  (s.  280),  A  (decree-holder)  may  bring  a  suit  under  s.  283  for  a 
declaration  that  the  property  belongs  to  B  (judgment-debtor),  and  is  therefore 
liable  to  attachment.  And  if  ^*s  claim  is  disallowed  (s.  281),  he  (C)  may  bring  a 
suit  for  a  declaration  that  the  property  attached^ belongs  to  him,  and  is  therefore 
not  liable  to  attachment.  If  no  such  suit  is  brought  within  a  year  from  the  date 
of  the  order  under  s.  280  or  281,  the  order  shall  be  conclusive. 

Objections  to  attachment,  though  made  by  parties  to  a  suitor  their  repre- 
sentatives, come  within  the  scope  of  s.  278  if  the  objection  is  based  on  the  ground 
that  the  property  attached  is  held  by  them  on  behalf  0/  '*a  third  party  *'  as  a 
trustee,  guardian,  or  in  other  fiduciary  capacity.  See  notes  to  s.  244  under  the 
heads  *'  Parties  to  the  suit,**  p.  244  ante  and  **  Objection  by  party  or  his  repre- 
sentative that  property  attached  is  not  liable  to  attachment,**  p.  247  ante. 


(P)  Sundar  Singh  ▼.  GhaH,  U  All.  410; 
KrUhnahhvpaH  y.  Vikrama,  18  Mad. 
13,  17 ;  Bt^fhttnath  ▼.  8aro$h  Kama^  23 

Bom.  aes. 

ipp)  Abd/ul  ▼.  Muhammad,  4  All.  190;  Daya- 
ram  ▼.  OovardhandaB,  28  Bom.  458. 


(q)    HarUhankar  t,  Nanm,  IS  Bom,'7£0, 

(r)    Bahim  Bux  ▼.  Abdul  KatUr,  32  Cal.  537; 

Bajaram   ▼.   BaghuhamwfMm,  24    Cal. 

563;  Sard^hari  Lai  ▼.  Ambika  Petvhocl, 

15  Cal.  521,  526, 15  L  A.  123. 
(•)    SdbhapaH  ▼.  IfQrayfl,naMttmU  25  Mad.  S55. 
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Sffect  of  order  on  objection  under  tbis  section.— ^4,  B  and  C  each        $•• 

obtains  a  decree  against  D,    A  only  applies  for  execution,  and  JD*8  property  is     278-979 
attached.    X  objects  to  the  attachment,  and  an  order  is  made  under  section  281 
disallowing  the  objection.    Such  an  order  in  favour  of  A  does  not  enure  for  the 
benefit  of  B  and  C,  for  B  and  C  were  not  parties  to  the  execution  proceedings 
under  this  section  {t). 

Does  not  apply. — ^This  section  does  not  apply  where  the  property  in 
dispute  is  directed  to  be  sold  under  a  mortgage-decree.  The  reason  is  that  the 
property'  directed  to  be  sold  under  a  mortgage-decree  does  not  require  to  be 
attached  by  way  of  execution  (w),  and  the  benefit  of  the  summary  procedure 
afforded  by  the  present  section  is  limited  to  claims  and  objections  arising  in  res- 
pect of  an  attachment,  A  obtains  a  decree  against  B  for  sale  of  certain  property 
mortgaged  to  him,  and  applies  in  execution  for  the  sale  thereof.  If  C  claims  the 
property  as  his  own,  the  procedure  is  by  suit  for  a  declaration  that  the  property 
belongs  to  him,  and  not  by  application  under  the  present  section  (v). 

A  obtains  a  decree  against  B  for  Rs.  5,000,  and  attaches  in  execution  of  the 
decree  a  debt  alleged  to  be  due  by  C  to  B,  C  cannot  apply  under  this  section  to 
have  the  attachment  removed,  for  a  **  debt  **  is  not  property  capable  of  possession 
within  the  meaning  of  ss.  280  and  281.  If  C  alleges  that  no  debt  exists,  the  pro- 
per course  is  for  the  Court  to  satisfy  itself  as  to  its  existence  (s.  287),  and  if  it 
comes  to  the  conclusion  that  no  debt  exists,  it  should  abstain  from  proceeding  to 
sell  the  debt  (w).  In  a  recent  Madras  Case,  however,  it  was  held  that  the  words 
**  possessed  of  *'  in  ss.  280  and  281  are  not  restricted  to  objects  capable  of  physical 
possession,  but  apply  also  to  objects  capable  of  constructive  possession,  such  as 
'*  debts,"  and  that  the  procedure  laid  down  in  ss.  278-283  applies  therefore  to 
»•  debts '♦also  (x). 

279«     The  claimant  or  objector  must  adduce  evidence 
Evidence  to  be  ad-     to  show  that  at  the  date  of  the  attach- 
duccd  by  claimant.  meut  he  had  some  interest  in,  or    was 

possessed  of,  the  property  attached. 

**Sonie  interest* '^—These  words  mean  '*such  an  interest  as  would  render 
the  possession  of  the  judgment-debtor  possession  not  on  his  own  account  but  on 
account  of  or  in  trust  for  the  claimant''  (y)« 

**0r  was  possessed  of. **'^Thede  words  mean  "was  possessed  of  either 
for  himself  or  as  trustee  for  the  judgment-debtor"  (s). 

Limits  of  enquiry*—  Ss.  278-282  provide  for  a  summary  investigation  into 
possession.  Hence  in  an  investigation  under  these  sections  what  the  Court  has 
to  determine  is  merely  the  question  of  possession  ^  and  it  cannot  go  into  the 
question  of  title  with  respect  to  the  property  taken  in  attachment.  In  execution 
of  a  decree  obtained  by  A  against  B  three  pieces  of  Government  securities  are 
attached.  The  securities  stand  in  the  name  of  C.  C  applies  for  removal  of  the 
attachment  under  s.  278,   alleging  that  the  securities  belong  to  him,  and  they 


(0    Jagan  Nath  v.  Oane9h,  18  All.  413.  i   (x)  Chidambara  v.  Bamasamy^  27  Mad.  67, 

{u)   Dayaehand  v,  Hemchand^  4  Bom.  515.         ;  orerraling  24  Mad.  20,  cited  in  preceding 

(v)    Himatram  ▼.  Khushal,  18  Bom.  9^;  Dee-  note, 

fholU  T.  Peters,  14  Cal.  631 ;  Santoal  D  ae  \  (y)  Bhamvan  ▼.  Khetter  Moni,  I  C.  W.  N.  617 ; 

V.  BUmiUaK  19  All.  480, 481-482.  ;  Sabhapathi  ▼.  Naraycma,  25  Mad.  556. 

(w)    HariUU  ▼.  Abheeemg,  4  Bom.  323;  Bom-     (m)  Hamidv.  Btifcf ear,  14  Cal.  617. 

twyya  t.  Syed  Akbae^  24  Mad.  20. 
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SS»  arc  held  by  him  on  his  ^wn  account.     ^4  alleges  that  the  securities  are  held  by    C 

279:880  benami  for  B.  It  is  not  open  to  the  Court  under  these  circumstances  to  enquire 
whether  C  is  merely  the  binamidar,  and  the  property  must  be  released  from  at- 
tachment (a).  The  question  whether  C  is  merely  the  benatnidar  is  a  question  of 
title,  and  it  can  be  gone  into  only  in  a  suit  under  s.  '283. 

280.      I£  upon   the    said   investig.itiori    the   Court  is 
Release  of  property     satisfied  that,  for  the  reason  stated  in  the 
from  attachment.  claim  or  objection,  such  property  was  not, 

when  attachecl,  in  the  possession  of  the  judgment-debtor  or 
of  some  person  in  trust  for  him,  or  in  the  occupancy  of  a  ten- 
ant or  other  person  paying  rent  to  him,  or  that,  being  in  the 
possession  of  the  judgment-debtor  at  such  time,  it  was  so  in 
his  possession,  not  on  his  own  account  or  as  his  own  pro- 
perty, but  on  account  of  or  in  trust  for  some  other  person, 
or  partly  on  his  own  account  and  partly  on-  account  of  eome 
other  person,  the  Court  shall  pass  an  order  for  releasing  the 
property,  wholly  or  to  such  extent  as  it  thinks  fit,  from 
attachment. 

Property  in  possession  of  some  person  not  intrust  for  judgment- 

debtor*— i4  obtained  a  decree  against  B  as  heir  and  legal  representative  of  his 
deceased  father,  and  in  execution  of  the  decree  attached  certain  money  in  the 
hands  of  C  due  to  the  estate  of  the  deceased.  Previously  to  the  date  of  the 
decree  an  order  had  been  made  by  the  High  Court  under  ss..  17  and  18  of  the 
AdministratorGenerars  Act  2  of  1874,  authorising  the  Administrator-General 
to  collect  the  assets  of  the  deceased.  It  was  held  on  the  application  of  the 
Administrator-General  that  the  attachment  should  be  removed.  As  the  order 
under  the  Administrator-General's  Act  authorised  the  Administrator-General  to 
realize  the  debt  from  C  as  part  of  the  assets  of  the  deceased ,  the  amount  in  the 
hands  of  C  could  not  be  said  to  be  property  in  the  possession  of  a  third  person 
in  trust  for  th^  judgment-debtor  (B)  (b). 

Property  in  possession  of  a  judgment- debtor  not  on  bis  own  account 
but  on  account  of  or  in  trust  for  some  other  person--  Such  property,  if 
attached,  should  be  released  from  attachment  under  this  section.  Thus  where 
goods  consigned  by  railway  by  A  to  B  for  sale  against  which  B  had  made  spe- 
cific advances  were  attached  while  they  were  yet  in  the  hands  of  the  Railway 
Company  in  execution  of  a  decree  against  A,  it  was  held  that  though  the  goods 
were  in  the  possession  of  A  (judgment-debtor)  by  the  railway  qompany,  they 
were  in  his  possession  not  on  his  own  account,  but  "on  account  of  or  in  trust 
for"  B^  and  should  therefore  be  released  from  attachment  on  ^'s  application  (c). 

Effect  of  order  of  release- — An  order  made  under  this  section  for  releasing 
the  property  attached  from  attachment  is  only  provisional  and  liable  to  be  set 
aside  by  regular  suit  (s,  283).  "It  is  not  conclusive;  a  suit  may  be  brought  to 
claim  the  property,  notwithstanding  the  order**  (d).  This  gives  rise  to  the 
following  results : 


(a)   3ronfiioAifieyy.Badha£ri«eo,29Cal.543;   I  boy,  23  Bom.  428. 

HamiAy.  BukteaiV\C9\,^\l\Sh€OTaJ       (c)    r«lfi  v.  JB^iarmal,  21  Bom.  2t7.  ,     ,^ 

V.  Qopah  18  Cal.  29a  (d)    8ardhaH  Lai  t.  Ambiha    Penhad,   15 


(6)    Bha^ri  ^' Admiftiatrator-OenenU  of  Bom-   |  Cal.  521, 15 1.  A.  12S. 
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1.  A  private  alienation,   though  it  be  made  after  an  order -^under  this  Ss* 
section  releasing  the  property  from  attachment,  will  be  deemed  to  be  an  aliena-     ?B0-2o» 
tion  "during  the  continuance  of. the  attachment*'  within  the  meaning  of  s.  276,  if 

the  right  to  attach  is  subsequently  established  by  a  suit  under  s.  283  (e).  In 
execution  of  a  decree  obtained  by  A  against  B  certain  property  standing  in  the 
name  of  C  (B'%  son)  is  attached.  C  objects  to  the  attachment,  and  the  property 
18  released  from  attachment  under  this  section.  C  then  mortgages  the  property 
to  Af .  A  then  sues  B  and  C  for  a  declaration  that  B  and  not  C  is  the  real  owner  of 
the  property,  and  that  the  property  is  therefore  liable  to  be  sold  in  execution  of  his 
decree  against  B,  and  a  decree  is  made  in  his  favour.  The  property  is  then  again 
re-attached  and  sold  in  execution  of  y4's  decree,  and  purchased  by  P.  The 
mortgage  to  M  is  an  alienation  made  '*  during  the  continuance  of  the  attachment  " 
within  the  meaning  of  s.  276,  and  P  takes  the  property  free  from  the  mortgage. 

2.  The  effect  of  an  order  under  s.  280  is  not  toput  an  end  to  the  attachment. 
If  a  decree  is  made  setting  aside  the  order  in  a  suit  brought  under  s.  2B3,  the 
effect  of  the  decrel^  would  be  to  maintain  the  attachment  originallj'  made  (/). 
This  point  Is  important  in  cases  referred  to  on  p.  234  anfe,  11.  14-17. 

281.     If  the  Court  is  satisfied  th«t  the  property  ^as,  at 
Disallowance     of     *^^  ^^"^®  ^^  ^^^  attached,  in  possession 
claim  to  release  of  pro-     of    the    judgment"  debtor    as    his     own 
perty  attached.  property   and   not  on   account   of    any 

other  person,  or  was  in  the  possession  of  some  other  person 
in  trust  for  him,  or  in  the  occupancy  of  a  tenflnt  or  other 
person  paying  rent  to  him,  the  Court  shall  disallow  the 
claim. 

282«     If  the  Court  is  satisfied  that  the  property  is  sub- 

Continuancc  of  at-     j^c*  ^o   a  mortgage    or    lien    in    favour 

tachment    subject   to     of  some  pcrson  not   in  possession^  and 

c  aim  Q  mcum  rancer.     ^^j^jj^j^g   g^   ^   Continue   the  attachment, 

it  may  do  so,  subject  to  such  mortgage  or  lien. 

**  Subject  to  a  mortgage." — The  Code  clearly  makes  a  distinction  be- 
tween the  case  in  which  property  is  expressly  sold  subject  to  a  mortgage  and  the 
case  in  which  notice  of  an  alleged  mortgage  is  given  in  the  proclamation  of  sale. 
The  former  is  provided  for  by  s.  282,  and  the  latter  by  8.  287.  In  the- former  case 
the  Court  after  being  satisfied  of  the  existence  of  the  mortage  sells,  only  the 
judgment-debtor's  equity  of  redemption,  that  is  to  say,  the  purchaser  buys  the 
property-  subject  to  the  mortgage.  In  the  latter  case  he  buys  the  property  with 
notice  of  the  mortgage  and  subject  to  such  risks  as  the  notice  might  involve  ; 
the  executing  Court  does  not  decide  whether  the  mortgage  subsists  or  not.  If 
there  is  in  reality  a  subsisting  mortgage,  the  purchaser  has  to  redeem  it.  If,  on 
the  other  hand,  the  mortgage  specified  in  the  proclamation  of  sale  is  a  fictitious 
one,  the  purchaser  acquires  the  property  free  from  liability  for  the  mortgage. 
Th^  point  to  be  noted  is  that  mere  notice  of  an  alleged  mortgage  in  the  procla- 
mation of  sale  does  not  preclude  the  purchaser  from  proving  the  real  nature  of  the 
mortgage  when  acclaim  is  set  up  by  the  alleged  mortgagee  against  the  property  (g). 

ie)   Bonomali  v.  Protunno,  23  Cal.  S29.  |  U58. 

0)   Bam  Chatidra  v,  Mud€§hwar,  33  Cal.    |  (g)    Shib  Kunwar  y.  8heo  Praaad,  2S  AlU  418. 
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.    9s.  *'  Mortgage  in  IkYoiir  of  some  person  not  in  possession."— Where  a 

282-888  mortgagee  is  in  possession  of  the  mortgaged  property  when  it  is  attached  in  exe- 
cution of  a  decree  against  the  mortgagor,  he  can  claim  to  have  the  attachment 
removed  under  s.  281  (h) :  see  notes  to  s.  267.  In  such  a  case  it  is  only  the 
equity  of  redemption  that  <:an  be  attached  and  sold.  But  if  the  mortgage  is  not 
with  possession,  either  the  equity  of  redemption  may  be  attached  and  sold  or  the 
mortgaged  property  itself  may  be  attached  and  sold  subject  to  the  mortgage.  As 
to  the  rights  of  the  mortgagee  in  the  latter  case,  see  s.  295. 

283. 


Saving  of  suits  to 
establish  right  to  at- 
tached property. 


The  party  against  whom  an  order  under  section 
280,  281  or  1^82  is  passed,  may  insti- 
tute a  suit  to  establish  the  right  which 
he  claims  to  the  property  in  dispute,  but, 

subject  to  the  result  of  such  suit,  if  any,  the  order  shall  be 

conclusive. 


''Party  against  whom  an  order  is  made  nnder  s.  280)  281  or 282'*— 
This  section  provides  that  unless  the  party  against  whom  an  order  ss  made  under  s. 
280,  281  or  282  institutes  a  suit  to  establish  the  right  which  he  claims  to  the  property 
in  dispute  [within  the  period  of  a  year  from  the  date  of  the  order  as  provided  by 
art.  11  of  the  Limitation  Act],  the  order  made  against  him  shall  be  conclusive. 
Now,  **the  parties  against  whom  an  order  may  be  made  under  ss.  280-282'*  are 
the  decree-holder  (s.  280),  the  claimant  (s.  281),  and  the  incumbrancer  (s.  282). 
The  result,  therefore,  is  as  follows : — 

1 .  The  decree-holder  against  whom  an  order  is  made  under  s.  280  may 
sue  the  successful  claimant  for  a  declaration  of  his  right  to  attach  and  sell  the 
property  released  from  attachment  {i).  To  such  a  suit  the  judgment-debtor  is 
not  a  necessary  party  (/). 

2.  The  claimant  whose  claim  has  been  disallowed  under  s.  281  may  sue 
the  decree-holder  to  establish  his  right  to  the  property  attached  {k).  To  such  a 
suit  the  judgment-debtor  is  a  necessary  party  (/).  The  claimant  may  in  his  suit 
under  this  section  pray  also  for  any  consequential  relief  to  which  he  may  be  en- 
titled, (m),  e,g.t  damages  for  wrongful  seizure  (n).  And  since  the  right  conferred 
by  this  section  is  not  a  personal  one  confined  to  the  original  claimant,  the  pur- 
chaser of  the  interest  of  the  onginaLl  claimant  can  also  bring  a  declaratory  suit 
under  this  section  (o). 

3.  The  encumbrancer  against  whom  an  order  is  made  under  s.  282  may 
sue  the  decree-holder  to  establish  the  mortgage  or  lien  claimed  by  him.  To  such 
a  suit  Also,  it  would  seem,  the  judgment-debtor  is  a  necessary  party  (s.  32). 

4.  A  attaches  a  house  in  execution  of  a  decree  against  B,  0  claims  the 
property  as  his  own.  The  Court  allows  Cs  claim,  and  the  property  is  released 
from  attachment.  This  is  an  order  against  A,  the  decree- holder  (s.  280).  Does 
it  also  amount  to  an  order  against  B,  the  judgment-debtor  ?  In  other  words,  can 
it  be  said  by  reason  of  the  fact  that  ^*s  claim  to  the  property  is  allowed  that  the 
order  operates  also  against  B,  the  judgment-debtor?    If  the  order  does  operate 


th)   Kauirav  v.  Vithalda$,  10  B.  H.  C.  100. 
(i)    Mitehellw,  Mathura  Das9, 12 1.  A.  150. 
0)    OhaH  Bam  ▼.  Mangal  Chand,  28  All.  41. 
(k)   Netrayanrav  t.  BaUerUhna,  4  Bom.  529. 
(I)    GhaH  Bam  t.  Mangal  Chand,  28  All.  41, 43, 


(m)    Sadu  ▼.  Bam  Bin  Chnnnd,  16  Bom.  608. 
(ti)    KUBorimohun  t.  HarBukh  Das,  17  Cal. 

436, 17 1.  A.  17. 
(o)    Gane$h  t.  Kathi  Nath,  26  All.  89. 
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against  ^,  ^  Is  a  **  party  against  whom  an  order  under  s.  280  is  passed  **  within 
the  meaning  of  this  section.  If  so,  B  must  bring  a  declaratory  suit  against  C 
within  a  year  from  the  date  of  the  order,  otherwise  the  order  against  him  would 
be  conclusive.  It  has  been  held  by  the  High  Courts  of  Bombay  and  Calcutta  {p). 
that  a  judgment-debtor  is  not  necessarily  a  **  party  against  whom  an  order  is 
made  **  within  the  meaning  of  that  term  as  used  in  this  section  so  as  to  preclude 
his  instituting  a  suit  after  the  lapse  of  one  year  from  the  date  of  such  order  to 
establish  his  title  to,  and  recover  possession  of,  the  property  from  the  claimant 
[c].  On  the  other  hand,  it  has  been  held  by  the  High  Court  of  Madras  that  the 
jodgment-<lebtor  is  a  '*  party  against  whom  an  order  is  made  "  within  the  mean- 
ing of  this  section,  and  that  the  order  against  him  would  be  conclusive  unless  he 
brought  a  suit  to  establish  his  right  to  the  property  within  a  year  from  the  date 
o/f  the  order  (q).  The  authority  of  the  Madras  cases  cited  above  has  been  doubted 
in  a  recent  Madras  Case  (r). 

''  Snldect  to  the  result  of  sueli  suit,  the  order  shall  he  oonclusiTe.''— 
This  means  that  unless  the  suit  is  brought,  the  party  against  whom  the  order  is 
made  cannot  assert  whether  as  plaintiff  or  as  defendant  in  any  other  suit  or  as 
party  to  any  other  proceeding  the  right  denied  to  him  by  the  order  (5).  A  obtains 
a  decree  against  B^  and  in  execution  of  the  decree  attaches  certain  property 
alleged  to  belong  to  B.  C  claims  that  he  is  in  possession  of  the  property  under  a 
sale  from  B  of  a  date  prior  to  the  attachment  and  applies  that  the  property  be 
released  from  attachment.  The  executing  Court  finds  that  C  was  in  possession  at 
the  date  of  the  attachment,  but  that  the  sale  to  him  was  fictitious  and  disallows 
C*s  claim.  No  suit  is  brought  by  C  within  the  period  of  a  year  to  establish  his 
right  to  the  property.  The  property  is  then  sold  in  execution,  and  purchased  by . 
P.  P  then  sues  C  for  possession.  C  is  precluded  in  this  suit  from  again  assert- 
ing his  right  as  purchaser  from  B,  No  suit  having  been  brought  by  him  within 
the  period  of  limitation,  the  order  disallowing  his  claim  became  conclusive. 

Another  remedy  of  daimaat  whose  claim  to  the  inroperty  attach- 
ed has  been  disallowed. — if  the  claimant  fails  and  the  attachment  is  not  re- 
moved, he  is  not  compelled  to  bring  a  suit  under  this  section  for  a  declaration  of 
his  title  to  the  property;  he  may  prevent  sale  of  the  property  by  paying  the 
decretal  amount  to  the  decree-holder,  and  then  sue  for  it  as  money  paid  under 
compulsion  of  law,  f  .e.,  under  pressure  of  execution-proceedings  (t), 

Bes  judicata- — A  decision  in  a  suit  between  the  decree-holder  and  the  clai- 
mant under  this  section  declaring  that  the  property  attached  by  the  decree-holder 
as  the  property  of  the  judgment-debtor  belongs  to  the  claimant  and  not  to  the  judg- 
ment-debtor, does  not  operate,  according  to  the  Bombay  and  Calcutta  decisions 
(f«),  and  [it  would  appear]  according  also  to  a  recent  Madras  decision  (v),  as  res 
judicata  against  the  judgment-debtor  so  as  to  preclude  the  judgment-debtor  from 
suing  the  claimant  to  establish  his  right  to,  and  for  the  recovery  of,  the  property 
in  dispute.  According  to  the  earlier  Madras  decisions,  such  a  decision  does 
operate  as  res  judicata  (w). 


9.SS8 


(p) 
(4) 


Shioapa  v.  I>od,  U  Bom.  114 ;  KeOar  Nath 

T.  Makhal  Iku,  15  Cal.  674. 
N^tietom  Y.  Tayanbarry,  m.  H.  C.  472; 

Owntva  ▼.  Subbarayttdu,  13  Mad.  366. 
MoUUn  ▼.  XunhL  2S  Msd.  72L 
NUo ▼  Mama,  9 Bom.  36;  BaUur  ▼.  Lak- 

Mhmana,  4    Mad.  308;   Nvmagauda  t. 

Faretha,  22   Bom.  640;   Sumamoyi  t. 

A9huto9h,  27  Cal.  714.  But  see  Karaan  v. 

Oanpatram,  22  Bom.  175. 


(t)    Duliehand  y.  RamkUhen,  7  Cal.  648,  8  I.A. 

93;  Jugdeo  t.  Baja  Singh   15  Oal.  666. 

See  also  JoBvatHnaJi  t.    Secretary  of 

State,  14  Bom.  299. 
(u)    iSMvapa  y.  Dod,  11  Bom.  114  KedarNath 

V.  Bdkhal  Da$,  15  Cal.  674. 
(V)    Ifoidtn  y.  JSTunM,  25  Mad.  721. 
(w)    NeHetom  r.  Tayanbarry,  4  M.  H.  C.  472 ; 

Ouruva  y.  Suhbarayuav,  13  Mad.  366. 
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qo'qqic  ''  Dowl  not  apply.— The  provisions  of  this  section  do  not  apply  unless  there 

288-285  is  an  order  made  under  s.  280,  281  or  282.  A  attaches  certain  property  in  execu- 
tion of  a  decree  against  B.  C  objects  to  the  attachment,  but  the  objection  is 
disallowed/  B  then  pays  the  decretal  amount  to  A,  and  the  attachment  is  there- 
upon withdrawn.  This  section  does  not  apply,  for  the  attachment  having  been 
withdrcfwn,  the  order  disallowing  Cs  claim  under  s.  281  ceased  to  have  any 
effect  (pc). 

284.     Any  Court  may  order  that  any  property  which 

Power  to  order  pro-     h«s  been  attached,  or  such  portion  there- 

perty  attathed  to  be     ^f  ^s  may  scem  necessarv  to  satisfy  the 

sold,  and  .proceeds  to       ,  i     n    r  u  j    xi_    ^    ^i. 

be  paid  to  person  en-  decree,  shall  DC  sold,  and  that  tne  pro- 
^***®^'  ceeds  of  such  sale,  or  a  sufficient  portion 

thereof,  shall  be  paid  to  the  party  eptitled  under  the  decree 
to  receive  the  same. 

,i  285*     Where  property  not  in  the  custody  of  any  Court 
Property  attached  in     ^^  ^^^  attached  in  cxccutiou  of  dccrees 
execution  of  decrees     of  more  Courts  than  ouc,  the  Court  which 
of  several  Courts.  gj^^jj   receive   or    realize   such    property 

and  shall  determine  any  claim  thereto,  and  any  objection  to 
the  attachment  thereof,  shall  be  the  Court  of  highest  grade, 
or,i  where  there  is  no  difference  in  grade  betweeri  such 
Courts,  the  Court  under  whose  decree  the  property  was  first 
attached 

Application  of  the  seetioil* — A  attaches  certain  property  in  «a^ution  of 
a  decree  obtained  by  him  against  B  in  the  Small  Causes  Court  at  Surat.  The 
same  property  is  subsequently  attached  by  C  in  execution  of  a  decree  obtained 
against  B  in  the  Court  of  the  Subordinate  Judge  at  Surat.  The  Court  of  the 
Subordinate  Judge  is  a  Court  of  higher  grade  than  the  Small  Causes  Court,  and  it 
is  therefore  the  proper  Court  under  this  section  for  deciding  objections  to  the 
attachment,  for  determining  claims  made  to  the  property,  and  for  ordering  the 
sale  thereof  and  receiving  the  sale-proceeds  (y). 

Suppose  that  in  the  case  put  above  the  Small  Causes  Court  in  execution  of 
i4*s  decree  had  issued  a  proclamation  of  sale,  and  the  attachment  by  the  Court  of 
the  Subordinate  Judge  in  execution  of  Cs  decree  was  made  subsequent  to  the 
issue  of  the  proclamation :  would  the  provisions  of  the  present  section  apply  in 
such  a  case  so  as  to  invest  the  Court  of  the  Subordinate  Judge  alone  with  power 
to  9ell  the  property  ?  Yes,  according  to  the  Allahabad  decisions  (s).  No,  accord- 
ing to  the  Bombay  decisions  (a).  According  to  the  Allahabad  decisions,  the 
proper  Court  to  sell  the  property  would  be  the  Court  of  the  Subordinate  Judge, 
and  the  sale  would  be  void  if  made  by  the  Small  Causes  Court.  According  to  the 
Bombay  decisions,  however,  the  sale  would  not  be  void.    The  Allahabad  High 


(X)    Qopal  V.  Bat  DivaVi^  18  Bom.  Ml ;  KrUhna 

y.  Bipifi.  31  Cal.  228. 
(]/>    TwrmukUa  v.  Kalyanda%^  19  Bom.  127; 

Ballu  Ram  v.  Baghuhar,  16  All.  U. 
(«)   BalittfTi^iV.  Jforatii  Dot,  18  AU. 548. 


(a)  Potel  Natranji  y.  Harida9,  18  Bom.  468 ; 
TwrmukUU  y.  KalyandiUt  19  Bom.  127. 
explained  in  A  bdul  Karim  y.  Thakorda$, 
22  Bom.  88,  at  p.  92. 
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Court  proceeds. Mpon  the  principle  that  the  operation  of  the  present  section  is  not  Ss« 


affected  l?y  the  circumstance  that,  prior  to  the  attachment  made  by  the  Court  of 
higher  grade,  proceedings  subsequent  to  attachment  <c.  g.,  proclamation  of  sale) 
may  have  taken  place  in  the  Court  of  lower  grade. 

Etfect  of  sale  by  a  Oouit  of  lower  grade  while  the.  property  sold 
is  under  attacbment  by  a  Court  of  higher  grade.— it  has  been  stated  above 
that  xSvhere  a  property  is  under  attachment  in  execution  of  decrees  of  two 
Courts  one  of  which  is  of  higher  grade  than  the  other,  the  proper  Court  to  sell 
the  property  in  execution  is  the  Court  of /»'^/ier  grade.  But  it  has  been  held  by 
the  High  Courts  of  Bombay  (6),  Calcutta  (c)  and  Madras  (d),  that  if  the  property 
be  sold  by  the  Court  of  lower  grade  in  execution  of  its  own  decree  without  notifie 
of  the  attachment  made  by  the  Court  of  higher  grade,  the  8al6  is  not  void,  for  the 
case  is  then  one  not  of  absence  of  jurisdiction,  but  of  the  irregular  exercise  of  jur- 
isdiction. According  to  these  Courts,  this  section  docs  not  take  away  the  juris- 
diction of  the  inferior  Court,  and  any  proceeding  by  the  inferior  Court  in  contra- 
vention of  the  provisions  of  the  section  would  be  a  mere  irregularity  which  would 
vitiate  such  proceedings  only  if  that  Court  had  notice  of  proceedings  in  the 
superior  Court.  The  Allahabad  High  Court,  on  the  other  hand,  has  held  that 
such  a  sale  would  be  void  whether  the  inferior  Court  had,  or  had  not,  notice  of 
the  attachment  by  the  superior  Court  (e).  According  to  that  Court  "  a  sale  by  a 
lower  Court  with  or  without  notice  is  not  an  irregularity'^  but  is  a  usurpation  of 
jurisdiction  in  the  teeth  of  the  provisions  of  the  section.'' 

"'Has  been  attached***— This  section  does  not  apply  unless  there  are  two 
or  more  attachments  existing  at  the  same  time  (/). 

G. — Of  Sale  and  Delivery  of  Property. 
(a)   General  Rules. 

286.  Sales  in  execution  of  decrees  shall  be  conducted 
Sales  by  whom  con-     by  an  officer  of  the   Court  or  by    any 

ducted,  and  how  made,  other  persou  whom  the  Court  may  ap- 
point, and,  except  as  provided  in  section  296,  shall  be  made 
by  public  auction  in  manner  hereinafter  mentioned. 

287.  When  any   property  is  ordered  to  be  sold  by 
Prociamationofsaies     public  auction  in  exccution  of  a  decree, 

by  public  auction.  ^j^g  Court  shall  causc  a  proclamation  of 

the  intended  sale  to  be  made  in  the  language  of  such  Court. 
Such  proclamation  shall  state  the  time  and  place  of  sale, 
and  shall  specify,  as  fairly  and  accurately  as  possible — 

(a)  the  property  to  be  sold  ; 

{b)  the  revenue  assessed  upon  the  estate  or  part  of 
the  estate,  when  the  property  to  be  sold  is  an 
interest  in  an  estate  or  a  part  of  an  estate  pay- 
inof  revenue  to  Government ; 

(b)  Abdul  KaHm  ▼.  ThakorcUu,  22  Bom.  88.  |  (e)  Chiranji  v.  Jawahir,  26  All.  538 ;  Har 
(0)    J?am2faraifiv.af<wa.25Cal.4a  Prawki  v.  Jooan  ial,  27  All.  56. 

(d)    ITitwTiavaw  V.  lehttfcwfti,  22  Mad.  295.  I   if)    Stowell  v.  Ajudhia,  6  AM  255. 
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287^288  (^)  *^y  incumbrance  to  which  the  property  is  liable  ; 

(d)  the  amount  for  the  recovery   of  which  the  sale 
is  ordered  ;  and 

(e)  every   other   thing   which   the   Court    considers 

material  for  the  purchaser  to  know  in   order  to 
judge  of  the  nature  and  value  of  the  property. 

For  the  purpose  of  ascertaining  the  matters  so  to  be 
specified,  the  Court  may  summon  any  person  whom  it 
thinks  necessary,  and  examine  him  in  respect  to  any  such 
matters,  and  require  him  to  produce  any  document  in  his 
possession  or  power  relating  thereto. 

The  High  Court  shall,  as  soon  as  may  be  after  this  Code 
Rules  to  be  made  by     comcs  iuto  forcc,  make  rulcs  for  the  guid- 
High  Court.  ancc  of  the  Courts  in  exercise  of  their 

duties  under  this  section.  The  High  Court  may,  from  time* 
to  time,  alter  any  rules  so  made.  All  such  rules  shall  be 
published  in  the  local  official  Gazette  and  shall  theieupon 
have  the  force  of  law.  As  regards  his  own  Court  and  the 
Court  of  Small  Causes  at  Rangoon,  the  Recorder  of  Rangoon 
shall  be  deemed  to  be  a  *'  High  Court "  within  the  meaning 
of  this  paragraph. 

Nothing  in  this  section  shall   apply  to  cases  in   which 
the  execution  of  the  decree  has  been  transferred  to  the  Col 
lector. 

Value  of  the  property. — Clause  (e)  of  the  section  provides  that  the  pro- 
clamation shall  specify  as  fairly  and  accurately  as  possible  *♦  every  other  thing 
which  the  Court  considers  material  for  the  purchaser  in  order  to  judge  of  the  na- 
ture and  value  of  the  property."  It  does  not  say  that  the  proclamation  shall  spe- 
cify the  value  of  the  property.  As  stated  in  a  recent  case  by  the  High  Court  of 
Calcutta,  '*  the  law  does  not  require  the  Court  executing  a  decree  to  enter  in  the 
sale  proclamation  the  value  of  the  property  to  be  sold  "  (g).  But  if  the  value  is 
specified  in  the  proclamation,  it  must  be  deemed  to  be  a  "  material  "  fact  within 
the  meaning  of  clause  (e),  and  if  the  value  be  understated  so  as  to  result  in  an  in- 
adequate price  at  the  sale,  the  sale  will  be  liable  to  be  set  aside  under  s.  311  (h). 

288.     No   Judge   or   other   public    officer    shall    be 

Indemnity  of  Judges,     auswcrable  for  any  error,   misstatement 

&c-  or  omission  in  any  proclamation  under 

section  287,  unless  the  same  has  been  committed  or  made 

dishonestly. 


{&\    Kashi  y.  Jcmuna^l  CaJ^  922.  ^ |  25  I.  A.  146;  Sivasami  v.  Batmuami,  23 


Saadaimand  ▼.  Phul  Kuar   20  All.  412,   |  Mad.  568. 
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289.     The  proclamation  shall    be    made    in  manner 

Mode  of  making  pro-     prescribefl  by   section   274,   and   a  copy 

ciamation.  thereof  shall  then  be  fixed    up   in    the 

Court-house,   .••ncl,  in  the  case  of  land  paying   revenue    to 

Government,  also  in  the  Collector's  oflfice. 

If  the  Court  so  direct,  such  proclamation  shtvll  also  be 
published  in  the  local  official  Gazette,  and  in  some  local 
newspaper,  and  the  costs  of  such  publication  shall  be  deem- 
ed to  he  costs  of  the  sale. 

Property  broken  up  into  lots* — Where  property  is  divided  into  lots  for 
the  purpose  of  being  sold  separately,  it  is  not  necessary  to  make  a  separate  pro 
ciamation  for  each  lot,  unless  they  are  at  such  a  distance  that  there  is  no  moral 
certainty  of  communication  to  persons  on,  or  interested  in,  the  one  of  what  is 
publicly  done  on  the  other  (t). 

Non-compliance  with  provisions  of  this  section.-— Omission  to  carry 

out  the  provisions  of  this  section  does  not  render  the  sale  ipso  facto  void ;  but 
such  omission  amounts  to  a  **  material  irregularity  "  within  the  meaning  of  s.  311, 
and  the  sale  will  be  set  aside  if  **  substantial  injury  "  is  proved  (/).  [The  student 
is  advised  to  read  s.  31 1  at  this  stage,  and  note  particularly  the  second  clause  of 
that  section] 

290»     Except  in  the  case  of  property  mentioned  in  the 
-.       .    .  proviso   to  section   2f»y,  no   sale    under 

Time  of  sale.  i  .        i  in  .  i  i 

this  chapter  shall,  without  the  consent 
in  writing  of  the  judgment-debtor,  take  place  until  after  the 
expiration  of  at  least  thirty  da>s  in  the  case  of  immoveable 
property  nnd  of  at  least  fifteen  days  in  the  case  of  moveable 
property,  calculated  from  the  date  on  which  the  copy  of  the 
proclamation  has  been  fixed  up  in  the  Court-house  of  the 
Judge  ordering  the  sale. 

Non-compliance  with  the  provisions  of  this  section.— If  a  sale  is  held 
within  30  days  from  the  date  of  the  proclamation,  the  sale  is  not  void,  but  the 
case  is  one  of  material  irregularity  within  the  meaning  of  s.  311,  and  the  sale  will 
be  set  aside  if  substantial  injury  is  proved  (k^, 

291.     The   Court  may  in  its  discretion  adjourn  any 
Power   to    adjourn     salc  uiidcr  this  chapter  (other  than  a  sale 
****^-  by  th.;  Collector)  to  a  specified  day  and 

hour,  and  th?  officer  conducting  any  such  sale  may  in  his 
discretion  adjourn  the  sale,  recording  his  reasons  for  such 
adjournment :  Provided  that  when  the  sale  is  made  in,  or 
within  the  precincts  o£,  the  Court-house,  no  such  adjourn- 
ment shall  be  made  without  the  leave  of  the  Court.     When- 


S8. 


ii)    De  Penhax,  Jalbhoy,UBoxa._XS,  ,    (fc)    Tarnddujej.  Ahnutd,  21  C«L66,20I.  A. 


Nana  Kumar  v.  Qolam  Chundsr,  18  Cal.  176 ;  KoJeil  ▼.  Edal  Singh,  31  Cal.  385. 

422.  ' 
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2af2*83    ^^^r  ^  ^^^^  is  adjourned  under  the   section  for  a   longer 

period  than/  seven  days,  a  fresh  proclamation  under  section 

Q.^ „„    ,     ,  289  shall  be  made,  unless  the  ludgment-^ 

stoppage  of  sale  on       j   i  ^  ^     ^  •        ..        t^       ^  i 

tender  of  debt  and  debtor  conseuts  to  waive  it.  .  Every  such 
paymenT  °"  ^''°°^  °^  ^^'^  ^^^'^  ^  Stopped  if,  bcfore  the  lot  is 
knocked  down,  the  debt  and  costs  (includ- 
ing the  costs  of  the  sale)  are  tendjered  to  such  oflficer,  or 
proof  is  given  to  his  satisfaction  that  the  amount  of  such 
debt  and  costs  has  been  paid  into  the  Court  that  ordered 
the  sale. 

Omission  to  fix  hour  for  sale.— Such  an  omission  amounts  to  a 
*'  material  irregularity  "  within  the  meaning  of  s.  311  (/). 

Omission  to  issne  fresh  proclamation- — Such  an  omission  amounts  to 

a  "  material  irregularity  *'  within  the  meaning  of  s.  311  (m). 

Sale  in  execution  of  a  mortgage-decree.— A  mortgagor  judgment- 
debtor  is  entitled  to  stop  the  sale  of  the  mortgaged  property  in  execution  of  a 
mortgage  decree  by  payment  of  the  debt  before  the  sale  actually  takes  place,  al- 
though an  order  absolute  for  sale  may  have  already  been  made  under  s.  89  of  the 
Transfer  of  Property  Act  (n). 

292.  -No  office  r  having  any  duty  to   perform  in  con- 
^„               '      .       nection  with  any  sale  under  this  chapter 

Officers  concerned  in         '     n      •  i  t  i  •      t  i      i  •  t    r 

execution-sales  not  to     snaJl  Cither  directly  or  indirectly  bid  for, 
I'y'^slw.'"'  *'"^'  ^'''^''     acquire  or  attempt  to  acquire,  any  inter- 
est  in  any  property  sold  at  such  sale. 

Compare  Transfer  of  Property  Act,  s.  136. 

293.  The  deficiency  of  price  (if  any)  which  may  hap- 
Defauiting purchaser     P^^  ^"  ^  ^^^alc  Under  this  Codc  by  reason 

answerable  for  loss  by     of  the  purchaser's  default,  and  all  expen- 
ses attending  such  resale  shall  be  certified 
to  the  Court  by  the  officer  holding  the  khIc, 

and  shall,  at  the  instance  of  either  the  judgment- 
creditor  or  the  judgment-debtor,  be  recoverable  from  the 
defaulter  under  the  rules  contained  in  this  chapter  for  the 
execution  of  a  decree  for  money. 

Application  of  the  section* — This  section  extends  to  all  sales,  whether 
of  moveable  or  immoveable  property,  and  also  to  re-sales  made  under  the  Code, 
whether  made  in  consequence  of  default  of  payment  of  deposit  under  s.  906  or  of 
the  purchase-money  under  ss.  307  and  308  (o).  But  the  re-sale  should  only  cover 
the  property  sold  at  the  prior  sale,  and  any  substantial  difference  of  description  at 
the  sale  and  re-sale  in  any  of  the  matters  required  by  s.  287.  will  disentitle  the 
decree-holder  to  recover  the  deficiency  of  price  under  this  section  (J>').     The  ccrti- 


(0    Sumo  Moyee    v.  Dakhvna^  24  Cal.  291; 

Mahabir  v.  Dhanukdhariy  31  Cal.  815. 
(m)    Baaal  Chunder  v.  Bameahur^  18  Cal.  496. 
<w)    Bibiian  ▼,  Sochi,  31  Cal.  863 ;  Misri  Lai  v. 


Mitthu  Lai,  28  All.  28. 
(o)    Javherbai  v.  Hartbhai,  5  Bom.  575. 
(p)    Baijnath  v.  Moheept  16  Cal.  535. 
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ficate  referred  to  in  this  section  is  not  a  condition  precedent  to  the  recovery  of  __8tt_»_  . 
the  deficiency  ;  the  deficiency  may  be  recovered  though  the  certificate  may  not  be  298-aM 
granted  (g). 

It  is  to  be  noted  that  on  the  happening  of  any  of  the  events  that  render  a 
re-sale  necessary,  the  decree-holder  is  not  bound  to  have  the  same  property  re- 
sold, and  he  may  elect  to  proceed  against  any  other  property  of  the  judgment- 
debtor,  leaving  the  latter  to  his  remedy  against  the  defaulting  purchaser  (r). 

Appeal* — An  order  this  section  either  allowing  or  disallowing  an  application 
for  recover^'  of  the  loss  by  re-sale  is  appealable  as  a  decree  according  to  the 
Madras  (s)  and  Calcutta  (t)  decisions,  but  not  according  to  the  Allahabad  (m)  de- 
cisions. 

294.     No  holder  of  a  decree  in  execution  of  which  pro- 

Decree-hoidernotto     perty  Is  sold  shall,  without  the  express 

bid  for  or  buy  property     permission  of  the  Couft,  bid  for  or  pur- 

without  permission.  ^^^^^  ^^^  property. 

When  a  decree-holder  purchasea  with  such  permission, 
,  .,  the  purchase-money  and  the  amount  due 

If  decree-holder  pur-  \        ^  •/»  i  i      •  i 

chase,  amount  of  de-     on  the  decree  may,  if  he  so  desires,  be 
cree  may  be  taken  as     g^^   q^    against   One    another,    and   the 

payment.  ^  ^     ,  ,        ,  in 

Court  executing  the  decree  shall  enter  up 
satisfaction  of  the  decree  in  whole  or  in  part  accordingly. 

When  a  decree-holder  purchases,  by  himself  or  through 
another  person,  without  such  permission,  the  Court  may,  if 
it  thinks  fit,  on  the  application  of  the  judgment-debtor  or 
any  other  person  interested  in  the  sale,  by  order  set  aside 
the  sale  ;  and  the  costs  of  such  application  and  order,  and 
any  deficiency  of  price  which  may  happen  on  the  re-sale,  and 
all  expenses  attending  it,  shall  be  paid  by  the  der^ree-holder. 

No  separate  suit.— Where  a  decree-holder  without  leave  of  the  Court  buys 
the  property  of  the  judgment-debtor  at  a  Court  sale,  the  remedy  of  the  latter  is 
by  application  under  this  section  and  section  244,  and  not  by  separate  suit :  a 
separate  suit  is  barred  under  s.  244.  The  question  whether  the  sale  should  be  set 
aside  or  not  is  a  question  between  the  '* parties  to  the  suit"  relating  to  the 
"  execution  "  of  the  decree  within  the  meaning  of  section  244,  and  it  must  there- 
fore be  decided  by  order  of  the  Court  executing  the  decree,  and  not  by  separate 
suit  (v).  Note  the  words  "may  by  order  set  aside  the  sale"  in  para.  (3)  of 
the  section. 

"The  Oonrt  may,  if  it  thinks  fit,  set  aside  the  sale.'*— These  words 

clearly  show  that  a  purchase  by  a  decree-holder  without  permission  is  not  ipso 
facto  void ;  such  a  purchase  is  valid  until  it  is  set  aside  under  this  section  (w). 


(q)    Tapesri  Lai  v.  DeoH,  19  All.  22. 

(r)    Oour  Chimder  v.  Chuniler  Coomar,  8  Cal. 

291. 
(a)    Amir  Bakaha  v.   Venkatachala^  18  Mad. 

439. 
it)    Kali  Kiahore  v.  Guru  Proaad,  25  Cal.  99. 

20 


(u)    DeoH  V.  TapeaH,  14  All.  201. 

\v)    Genu  ▼.  Sakharamt  22  Bom.  271 ;  Durga 

V.  BalvHint,  23  All.  478 ;  Viramghava  v. 

Venkata,  16  Mad.  287. 
(w)    Chintamanrav  r.  Vithabai,  11  Bom.  588. 
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In  determining  whether  the  sale  should  be  set  aside,  the  Court  should  take  into 
consideration  whether  the  property  has  been  sold  at  an  adequate  or  inadequate 
price  (x). 

Bif6Ct  of  1miT6  to  bid*  ~  A  decree-holder  who  hsis  obtained  leave  to  bid  at 
a  judicial  sale  is  in  the  same  position  as  any  other  purchaser ;  he  is  not  bound 
more  than  suiy  other  person  to  disclose  circumstances  within  his  knowledge  and 
bearing  on  the  sale  (y).  Similarly  a  mortgagee  purchaser  who  has  obtsdned  leave 
to  bid  is  in  the  same  position  as  an  independent  purchaser  (z) ;  that  is  to  say, 
he  does  not  stand  in  the  position  of  a  trustee  for  the  mortgagor,  and  he  is  only 
bound  to  give  credit  to  the  mortgagor  for  the  actual  amount  of  his  bid,  and  not 
for  what  may  be  the  actual  value  of  the  property  (a).  It  is,  however,  to  be  noted 
that  if  the  decree-holder  himself  is  the  purchaser,  and  the  decree  is  subsequently 
reversed,  the  sale  to  him  will  be  set  aside  (b);  but  the  sale  cannot  be  set  a^ide  as 
against  a  bonA  fide  purchaser  who  is  not  a  party  to  the  suit  (c). 

*'  Auonnt  due  on  the  decree-" — When  more  than  one  decree-holder  has 
applied  for  execution,  the  amount  due  on  the  decree  is  the  amount  to  which  the 
decree-holder  may  be  entitled  on  a  rateable  distribution  under  s.  295  (d). 

Appeal* — No  appeal  lies  from  an  order  refusing  to  give  a  decree-holder 
permission  to  purchase  at  the  Court  sale  (e). 

295      Whenever  assets  are  realized  by  sale  or  other- 
wise in  execution  of  a  decree,  and  more 

Proceeds   of   execu-  ^i  ,  ;  ^       ^, 

tion-saie  to  be  divided  pcrsons  than  one  huvc,  pnor  to  the 
hoiderl^*"'''"^**^'^^^'  realization,  applied  to  the  Court  by  which 
such  assets  are  held  for  execution  of 
decrees  for  money  against  the  same  judgment-debtor,  and 
have  not  obtained  satisfaction  thereof,  the  assets,  after 
deducting  the  costs  of  the  realization,  shall  be  divided  rateably 
among  sl\  such  persons : 

Provided  as  follows : 

(a)  When  any  property  is  sold  subject  to  a  mortgage 

Proviso  where  pro-  ?^  ""^^^S^^  ^^c  mortgagee  or 
perty  is  sold  subject  to  uicumbraucer  shall  not  as 
mortgage.  ^^^j^  y^^  entitled  to  sharc  in 

any  surplus  arising  from  such  sale  : 

(b)  when  any  property  Uable  to  be  sold  in  execution 

of  a  decree  is  subject  to  a  mortgage  or  charge, 
the  Court  may,  with  the  assent  of  the  mortgagee 
or  incumbrancer,  order  that  the  property  be 
sold  free  from  the  mortgage  or  charge,  giving  to 


ix) 
(V) 

(«) 

(n) 


Mathura  ▼.  Nathuni,  11  Col.  731. 
Mahomed  v.  Savron,  23  Mad.  227,  27  I.  A. 

17. 
Mahabir  Pershad  v.  Macnaghien,  16  Cal. 

682,161.  A.  107. 
Ounga  Pershad  v.  Jawahir,  19  Cal.  4. 


(b)  Set  Umedtnal  v.  Srinath  Ray,  27  Cal.  810. 

(c)  Zainulabdin  v.  Asghar  Ali,  10    All.  166, 

15  I.  A.  12. 

(d)  Sorabji  v.  (lovind,  16  Bom.  91. 

(e)  Jodoonaih  v.  Brojo  Mohnu,  13  Cal.  174 
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the  mortgagee  or  incumbrancer  the  same  right     *•  *•* 
against   the   proceeds  of  the   sale   as   he   had 
against  the  property  sold  : 

(c)  when  immoveable  property  is  sold  in  execution 
of  a  decree  ordering  its  sale  for  the  discharge 
of  an  incumbrance  thereon,  the  proceeds  of  sale 
shall  be  applied, — 

/ir^/,  in  defraying  the  expenses  of  the  sale  ; 

secondly^    in   discharging  the  interest  and  principal 

money  due  on  the  incumbrance ; 
thirdly^    in    discharging   the   interest   and    principal 

moneys   due   on    subsequent   incumbrances    (if 

any) ;  and 

Fourthly^  rateably  among  the  holders  of  decrees  for 
money  against  the  judgment-debtor,  who  have, 
prior  to  the  sale  of  the  said  property,  applied  to 
the  Court  which  made  the  decree  ordering  such 
sale  for  execution  of  such  decrees,  and  have  not 
obtained  satisfaction  thereof. 

If  all  or  any  of  such  assets  be  paid  to  a  person  not 
entitled  to  receive  the  same,  any  person  so  entitled  may  sue 
such  person  to  compel  him  to  refund  the  assets. 

Nothing  in  this  section  att'ects  any  right  of  the  Govern- 
ment. 

Bateable  distribution.— The  object  of  this  section  is  to  provide  a  cheap 
and  expeditious  remedy  for  the  execution  of  money-decrees  held  against  the 
same  judgment-debtor  by  adjusting  the  claims  of  rival  decree- holders  without 
the  necessity  for  separate  proceedings  (/).  Under  the  Code  of  1859  (s.  270)  the 
creditor  who  first  attached  property  had  a  prior  claim  to  have  his  decree  satisfied 
out  of  the  sale  proceeds  to  the  exclusion  of  other  creditors,  but  now  all  judgment 
creditors  who  apply  to  the  Court,  prior  to  realization,  are  entitled  to  share  rate- 
ably  ig).  In  Bithal  Das  v.  Nand  Kishore  (h),  Strachey,  C.  J.,  said:  **The 
object  of  the  section  is  twofold.  The  first  object  is  to  prevent  unnecessary 
multiplicity  of  execution  proceedings,  to  obviate,  in  a  case  where  there  are  many 
decree-holders  edch  competent  to  execute  his  decree  by  attachment  and  sale  of  a 
particular  property,  the  necessity  of  each  and  every  one  separately  attaching  and 
separately  selling  that  property.  The  other  object  is  to  secure  an  equitable  ad- 
ministration of  the  property  by  placing  all  the  decree-holders  in  the  position  I 
have  described  upon  the  same  footing,  and  making  the  property  rateably  divisible 
among  them,  instead  of  allowing  one  to  exclude  all  the  others   merely  because  he 


</)    See    Hasoon  Arrax,  Jaicadoonnissa,    4    |     (g)    Kommachi  v.  Paklcer,  20 'Sia.d.  107,  III. 
Cal.  29.  I     (*)    23  All.  106. 
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S*  895  happened  to  be  the  first  who  had  attached  and  sold  the  property/*  A  obtains  a 
decree  against  B  in  Court  X  for  Rs.  4,000  and  applies  to  that  Court  for  execution 
of  his  decree  by  attachment  and  sale  of  certain  property  belonging  to  B^  and  the 
property  is  thereupon  attached.  C  then  obtains  a  decree  also  against  B  in  Court 
X  for  Rs.  2,000,  and  applies  to  that  Court  for  execution  of  his  decree  by  attach- 
ment and  sale  of  the  same  property  attached  in  execution  of  ^'s decree.  [In  such 
a  case  it  is  not  necessary  to  issue  a  fresh  warrant  of  attachment :  the  property- 
having  been  attached  in  execution  of  ^'s  decree,  it  is  not  necessary  to  attach  it 
over  again.]  The  property  is  then  sold  by  the  Court  for  Rs.  3,300.  C  is  entitled  to 
share  rateably  in  the  nett  sale  proceeds,  that  is  to  say,  if  the  nett  sale  proceeds 
amount  to  Rs.  3,000,  A  will  be  paid  Rs.  2,000  and  C  will  be  paid  Rs.  1,000.  It  is 
not  necessary  to  entitle  C  to  participate  in  the  assets  that  he  should  have  given 
notice  to  A  of  the  application  made  by  him  for  execution  of  his  decree  (0» 

To  entitle  a  decree-holder  to  participate  in  the  assets  realized,  the  following 
conditions  must  be  present  : — 

1.  The  decree-holder  claiming  to  share  in  the  rateable  distribution  should 
hsi\^  applied  for  execution  oi  h\s  dccv^^  (jA.  235)  to  the  Court  which  holds  the 
assets  realized. 

2.  Such  application  should  have  been  made ^I'orfo  the  realization  of  the 
assets, 

3.  The  assets  must  have  been  realized  by  sale  or  otherwise  in  execution 
of  a  decree, 

4.  The  attaching  creditor  as  well  as  the  decree-holder  claiming  to  partici- 
pate in  the  assets  should  be  holders  of  decrees  for  the  payment  of  money. 

5.  Such  decrees  should  have  been  obtained  against  the  same  judgment- 
debtor. 

No  rateable  distribution  can  be  claimed  under  the  section  unless  all  the 
conditions  enumerated  above  are  present.  We  proceed  to  examine  these  con- 
ditions. 

1.    Oourt  to  which  application  for  execution  should  he  made  — 

Those  decree-holders  only  could  share  in  the  rateable  distribution  who  have 
actually  applied  for  execution  of  their  decree  in  the  form  prescribed  by  s.  235 
to  the  Court  holding  the  assets  (j).  In  execution  of  a  decree  obtained  by  A 
against  B  in  the  Court  of  a  Subordinate  Judge  of  the  First  Class,  certain  property 
belonging  to  B  is  attached  by  that  Court.  C  then  obtains  a  decree  against  B  in 
the  Court  of  a  Subordinate  Judge  of  the  Second  Class,  and  applies  to  that  Court 
for  execution  of  his  decree  by  attachment  and  sale  of  the  same  property  attached 
by  the  First  Class  Subordinate  Judge  in  execution  of  A^s  decree.  The  property- 
is  then  sold  by  the  First  Class  Subordinate  Judge,  in  execution  of  i4's  decree, 
and  the  sale  proceeds  are  received  by  that  Court.  Here  the  Court  of  the 
Subordinate  Judge  of  the  First  Class  is  the  Court  holding  the  assets ;  further 
it  is  the  Court  competent  under  s.  285  to  determine  claims  to  the  attached  pro- 
perty. The  application  for  execution  should  therefore  have  been  made  by  C  to 
that  Court.  The  application  not  having  been  made  to  that  Court,  C  is  not  entitled  to 
share  the  sale  proceeds  rateably  with  A  (k).  The  result  is  that  the  sale  proceeds 
will  be  applied  towards  the  satisfaction  of  A 's  decree  to  the  exclusion  of  C 


(t)    Chunni  Lai   t.   Jugal   KUhore,   27  All.    I  Bom.  198. 201. 

132.  (k)    Dattatraya  v.  BahimhiUa^  18  Bom  56. 

ij)    KriahnaaJianhar  v.  Chandrashankar,  5    ( 
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Suppose  now  that  in  the  case  put  above  C  had  applied  to  the  Subordinate  S*  295 
Judge  of  the  First  Class  for  execution  of  his  decree.  Would  he  then  be  entitled  to 
share  in  the  rateable  distribution  ?  According  to  the  Bombay  decisions,  he  would 
not  be  so  entitled  unless  he  had  previously  caused  the  decree  to  be  transferred 
for  execution  to  the  Court  of  the  Subordinate  Judge  of  the  First  Class  (.0* 
According  to  the  Calcutta  decisions,  it  is  not  necessary  to  have  the  decree  trans- 
ferred for  execution  to  entitle  C  to  share  in  the  rateable  distribution  (m). 

2.  Prior  to  realization. — The  application  for  execution  must  be  made 
prior  to  realization  of  the  assets  by  the  Court.  A^  B  and  C  held  money-decrees 
against  the  same  judgment-debtor.  In  December  1892,  A  attached  by  a  prohi- 
bitory order  funds  of  the  judgment -debtor  in  the  hands  of  D  (s.  268).  In  January 
1893,  B  attached  the  same  funds  in  execution  of  his  decree.  In  February  1893,  D 
paid  the  funds  into  Court.  On  the  same  day,  but  after  the  payment  was  made 
into  Court,  C  attached  the  funds  as  money  in  the  custody  of  the  Court  (s.  272). 
It  was  held  that  the  funds  should  be  rateably  distributed  between  A  and  B,  and 
that  C  was  not  entitled  to  participate  therein,  as  his  application  was  made  subse- 
quent to  the  realization  of  the  assets  by  the  Court  (m). 

Two  more  points  may  be  noted  in  this  connection  : — (i)  Where  property  is 
sold  in  execution  of  a  decree,  the  sale  proceeds  are  deemed  to  be  realized  not 
when  the  25  %  is  deposited  by  the  purchaser  into  Court  under  s.  301,  but  when 
the  balance  of  the  purchase-money  is  paid  io).  Hence  a  decree-holder  who  ap- 
plies for  execution  before  the  entire  amount  due  from  the  purchaser  has  been  paid 
into  Court  will  be  entitled  to  share  in  the  rateable  distribution,  though  the  appli- 
cation may  have  been  made  after  the  25  per  cent,  has  been  deposited  under  s.  301. 
But  a  decree-holder  who  applies  for  execution  after  the  entire  amount  of  the 
purchase- money  has  been  paid  into  Court  is  not  entitled  to  share  in  the  rateable 
distribution,  though  his  application  may  have  been  made  before  the  sale  is 
confirmed  by  the  Court  (s.  314)  ;  the  reason  is  that  the  point  of  time  when 
assets  are  realized  is  when  the  sale  proceeds  are  paid  into  Court,  and  not  when 
the  sale  becomes  absolute  (^). 

(ii)  When  property  is  sold  in  execution  of  a  decree  in  separate  parcels,  the 
sale  proceeds  are  not  deemed  to  be  realized  until  the  entire  amount  of  the  pur- 
chase-money in  respect  of  all  the  parcels  has  been  paid  into  Court  (q). 

3-  Assets  realised  by  sale  or  otherwise  in  execution  of  a  de- 
cree*— ^The  right  of  a  decree-holder  to  share  in  the  rateable  distribution  is  con- 
fined to  assets  realized  by  sale  or  otherwise  in  execution  of  a  decree.  Putting 
the  matter  in  another  form,  we  may  say  that  the  only  assets  that  are  liable  to 
rateable  distribution  are 

(a)  assets  realized  by  sale  in  execution  of  a  decree,  and 

(b)  assets  realized  in  execution  of  a  decree  otherwise  than  by  sale. 
The  sale  proceeds  of  property  sold  in  execution  of  a  decree  are  '*  assets 

realized  by  sale  in  execution  of  a  decree.** 

The  following  are  instances  of  assets  realized  **  in  execution  of  a  decree 
otherwise  than  by  sale  ** : — 

(i)    debts  attached  under  s.  268  and  paid  into  Court  by  the  garnishee  (r) ; 


(I)    2ftmb<viT.  Vadia,  16  Bom.  683.  ;    (p)    VUltvanath  ▼.  Firchatid,  6  Bom.  16. 

(m)    Clark  ▼.  Alexander,  21  Cal.  200;  Har  (q)   Bamanathan  v.  Subramania,   26    Blad. 

Bhagat  y.  Anandaram,  2  C.^'N.  126.  '             179. 

(ii)    Srinivasay.  Seetharamayyar,19M9ud.  72.  (r)    Soralji  w.  Qcvind^  IS  Bom.  91. 
(o)    HaffM  T.  Damodar,  18  Cal.  242. 
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S*  296  (ii)    rents  of  property  under  attachment  realized  by  a  receiver  appointed 

under  s.  508  at  the  instance  of  the  decree-holder  (s).  [The  appoint- 
ment of  receiver  by  the  Court  in  such  a  case  is  a  **  process  of  exe- 
cution"] ; 

(iii)    money  in  the  custody  of   a  public  officer  attached  under  s.  272  and 
paid  into  Court  by  that  officer  (t). 

Assets  not  realized  **  by  sale  or  otherwise  in  execution  of  a  decree*'  are  not 
liable  to  rateable  distribution.  The  words  **  assets  realized  by  sale  or  otherwise 
in  execution  of  a  decree  "  in  this  section  mean  that  the  assets  must  be  realized 
either  by  sale  in  execution  of  a  decree  or  by  some  other  process  of  Court  in  exe- 
cution expressly  prescribed  by  the  sections  of  the  Code  (m).  The  following  are 
examples  of  assets  not  liable  to  rateable  distribution : — 

(i)  Since  the  realization  must  be  a  realization  by  a  sale  in  execution ^  it 
follows  that  assets  realized  by  a  private  sale  by  the  judgment-debtor  of  the  pro- 
perty attached  are  not  liable  to  rateable  distribution.  In  execution  of  a  decree 
obtained  by  A  against  B  certain  property  belonging  to  B  is  attached.  T,  who 
holds  a  decree  also  against  8^  applies  for  execution  of  his  decree  by  attachment 
and  sale  of  the  same  property.  B  then  makes  a  private  sale  of  the  property  to  P, 
and  pays  into  Court  under  s.  257  the  amount  due  to  A  under  his  decree.  A  then 
applies  to  the  Court  for  payment  out  to  him  of  the  amount  deposited  by  B,  C 
claims  to  participate  in  the  amount  under  this  section.  Cis  not  entitled  to  parti- 
cipate, for  the  amount  paid  into  Court  does  not  constitute  assets  realized  by  a 
sale  in  execution  (v). 

(ii)  Money  voluntarily  paid  into  Court  by  the  judgment-debtor  before  sale 
by  the  Court  of  the  property  attached  is  not  assets  realized  by  process  of  Court 
in  execution.  Thus  if  in  execution  of  a  decree  obtained  by  V  against  B  for 
Rs.  2,000  B^s  property  is  attached,  and  B  pays  the  amount  of  the  decree  into 
Court,  other  holders  of  decrees  against  B  who  may  have  applied  for  execution  of 
their  decrees  are  not  entitled  to  share  the  amount  rateably  with  A ,  and  A  alone  is 
entitled  to  the  whole  amount  (w). 

(iii)  Money  paid  by  a  judgment-debtor  under  arrest  in  satisfaction  of  the 
decree  against  him  is  not  assets  realized  by  process  of  Court  in  execution.  The 
reason  given  is  that  such  money  is  not  realized  from  any  property  of  the  judg- 
ment-debtor. However  that  may  be,  it  is  clear  that  the  realization  is  not  by  the 
Court  J  though  the  payment  may  be  made  while  the  decree  is  under  execution  (x), 

(iv)  Money  deposited  in  Court  by  a  judgment-debtor  under  s.  310A  is  not 
assets  available  for  rateable  distribution  under  this  section,  and  must  be  paid  to 
the  decree-holder  at  whose  instance  the  property  of  the  judgment-debtor  was 
brought  to  sale  (y). 

4.  Decrees  for  the  payment  of  money.— It  is  only  holders  of  decrees 
for  the  payment  of  money  that  are  entitled  to  rateable  distribution  under  this 
section.  What  is  a  money-deeree  for  the  purposes  of  this  section  ?  We  proceed 
to  answer  this  question  : 

(i)  Every  decree  other  than  a  decree  for  the  enforcement  of  a  mortgage, 
is,  to  the  extent  to  which  money  is  payable  thereunder,  a  decree  for  the  payment 


^'X    ?}^K^'  Bahadoor  Singh,  26  Cal.  772.  i    (v)  Vibudhapriya  t.  Yusuf,  28  Mad.  380. 

it)    Mamlalv.  Nanabhai,  2&  Bom.  264.  (w)  Gopaldaiv.  ChunnhiAM  67 

(M)    VibudhapHyaY.  Yusu/,2&}d&d.  3iO;Pro-  |    (x)  Punhotamdasi  t.  Surajbhdrthi,  S  Bom 

sonnomoyi  y.  Sreenauth,    21    Cal.  809;  588. 

Sew  Rux  V.  Shib  Chuwler,  13  Cal.  225  (y)  BoMhun  Lall  v.  Bam  Lall,  30  Cal.  262. 
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of  money,  notwithstanding  that  the  amount  of  money  so  payable  has  not  yet      S«  2M 
been  ascertained  (as  in  the  case  of  a  decree  for  mesne  profits)  (s),  or  notwith- 
standing that  relief  of  another  kind  has  also  been  granted  (a). 

(ii)  It  has  been  held  by  the  High  Court  of  Calcutta,  that  a  decree  directing 
the  realization  of  a  money-claim  from  mortgaged  property  and  declaring  the 
judgment-debtor  to  be  personally  liable  for  any  deficiency,  is  a  decree  for  the  en- 
forcement of  a  mortgage,  and  not  a  decree  for  the  payment  of  money  (6).  On 
the  other  hand,  it  has  been  held  by  the  High  Court  of  Madras  that  such  a  decree 
is  a  decree  for  the  payment  of  money  within  the  meaning  of  this  section  (c). 

(iii)  A  decree  directing  the  payment  under  s.  90  of  the  Transfer  of  Pro- 
perty Act  of  the  balance  of  a  mortgage-debt  remaining  due  after  payment  to 
the  mortgagee  of  the  nett  proceeds  of  the  sale  of  the  mortgaged  property  is  a 
decree  for  the  payment  of  money,  and  not  a  decree  for  the  enforcement  of  a 
mortgage  (d). 

(iv)  A  decree  directing  the  payment  of  money  by  any  person  does  not 
cease  to  be  a  decree  for  the  payment  of  money,  in  so  far  as  that  person  is  con- 
cerned, merely  because  it  directs,  as  against  another  person,  the  realization  of  a 
money  claim  from  mortgaged  property.  Thus  a  decree  against  A,  B  and  C,  which 
so  far  as  A  and  B  are  concerned  is  a  decree  for  the  enforcement  of  a  mortgage  by 
sale  of  their  property,  but  which  does  not  direct  the  sale  of  any  specific  property 
belonging  to  C,  is  as  regards  C  a  money -decree  (e), 

(v)  A  judgment  entered  up  under  s.  86  of  the  Insolvent  Debtors  Act  is  a 
money-decree  (/). 

5*  Same  Jlldginent-debtor* — ^The  provisions  of  this  section  do  not  apply 
unless  the  judgment-debtor  is  the  same.  Where  the  holder  of  a  decree  against 
two  or  more  persons  applies  for  a  rateable  distribution  of  the  assets  realized 
from  the  property  belonging  to  one  of  such  persons,  such  application  is  an  ap- 
plication for  the  execution  of  a  decree  against  the  same  judgment -debtor. 

Illustration. 
X  obtains  a  decree  against  Ay  and  attaches  A\  property  in  execution  of  the 
decree.  V,  who  holds  a  decree  against  A  and  By  applies  for  execution  of  his  decree 
by  attachment  and  sale  of  A^s  property  attached  in  execution  of  X's  decree.  Y  is 
entitled  under  this  section  to  share  in  the  proceeds  of  the  sale  of  ^'s  property  ; 
it  is  immaterial  that  Y's  decree  is  against  B  also  and  that  the  decree  might  have 
been  separately  executed  against  i^ :  5/>t«m6/too  N^a^/»  v.  Luckynathy  9  Cal.  920; 
Grant  v.  Subramaniamy  22  Mad.  241  ;  Delhi  Bank  v.  Uncovenanted  Service 
Banky  10  All.  35. 

Similarly,  where  the  holder  of  a  decree  against  one  person  applies  for 
a  rateable  distribution  of  the  assets  of  that  person  realized  from  property  belonging 
to  that  person  and  another,  such  application  is  an  application  for  the  execution  of 
a  decree  against  the  same  judgment -debtor. 

Illustration, 
X  obtains  a  decree  against^,  ^, and  C,  and  attaches  in  execution  Of  the 
decree  certain   property   belonging  to  Ay  By   and  C   jointly.     Y  holds  a  decree 
against  A  alone.     Y  is  entitled  under  the  provisions  of  this  section  to  a  propor- 


(z)    Viraraghavay.  Varada,5MaA.12i.  \    (d)    MallikafjunaduY.  LingamurtiyiS  MtA. 

(o)    HaH  V.  Tara  Prasanna,  11  Cal.  718.  244,  286-87.                                                 ! 

(h)    Fazil  V.  Knthnay  25  Cal.  580 ;  Kartick  v.  (e)    Delhi    Bank   v.   Uncoven<inted  Strvice 

Juggemathy  27  Cal.  285.  Banky  10  AU.  35. 

(c)     Kommaehi  v.  PakkeVy  20  Mad   107.  |    (/)    In  re  Bhagwanda$y  8  Bom.  511. 
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8.  295  tionate  distribution  of  the  assets  realized  by  the  sale  of  the  joint  property,  so  far  as 
they  represent  the  share  of  A  in  that  property.  And  if  Y  held  a  decree  against  A 
and  i^,  he  would  be  entitled  to  a  rateable  distribution  of  the  assets  realized,  so 
far  as  they  represented  the  share  of  A  and  B  in  the  property- :  Gonesh  v.  Shiva, 
30Cal.  583;  GattiLalv.  Bir  Bahadur,  27  All.  158;  Ramanathan  v.  Subra- 
mania,  26  Mad.  179  ;  Chhotalal  v.  Nabibhai,   7  Bom.  L.  R.  567. 

Decree  against  legal  representative  of  judgment-debtor, — It  has  been 
held  by  the  High  Court  of  Bombay  that  if  a  decree  is  obtained  by  X  against  i?, 
and  by  Y  after  B^s  death  against  B*s  legal  representative,  the  judgment -debtor  is 
not  the  same,  and  s.  295  does  not  apply  (g). 

Whether  an  application  for  rateable  distribution  operates  as  an 
attachment. — it  has  been  held  by  the  High  Court  of  Bombay  that  such  an 
application  does  operate  as  an  attachment  (A),  On  the. other  hand,  it  has  been 
held  by  the  High  Courts  of  Allahabad  (i),  Calcutta  (j)  and  Madras  (k),  that  such 
an  application  does  not  operate  as  an  attachment.  The  difference  may  be  illustrat- 
ed by  the  following  case :  A  obtains  a  decree  against  B,  and  attaches  ^'s  proper- 
ty in  execution.  C,  who  also  holds  a  decree  against  B,  applies  for  execution  of 
his  decree  by  attachment  and  sale  of  the  same  property.  [Here  C*s  application 
is  an  application  for  rateable  distribution].  A  then  makes  ^.private  sale  of  the 
property  to  P.  If  C*s  application  operates  as  an  attachment,  the  sale  to  P  is 
void,  as  Cs  claim  would  then  be  a  **  claim  enforceable  under  the  attachment  '* 
within  the  meaning  of  s.  276.  But  if  Cs  application  does  not  operate  as  an 
attachment,  his  claim  is  not  one  **  enforceable  under  the  attachment"  within  the 
meaning  of  s.  276,  and  the  sale  would  not  be  void,  for  under  that  section  a  private 
sale  by  a  judgment-debtor  is  void  only  as  against  **  claims  enforceable  under  the 
attachment.**  Another  result  of  this  distinction  is  this  :  if  B  pays  the  amount  of 
il*s  decree,  and  the  attachment  levied  on  £*8  property  thereby  ceases,  C  can 
claim  to  have  the  property  sold  in  execution  of  his  decree,  if  his  application  ope- 
rates as  an  attachment.  But  if  Cs  application  does  not  operate  as  an  attachment, 
C  cannot  claim  to  have  the  property  sold,  and  he  must  make  a  fresh  application 
to  attach  B*s  property  ;  in  such  a  case,  if  B  alienates  the  property  before  the  fresh 
attachment  is  made  at  C*s  instance,  the  alienation  will  be  valid,  for  it  is  only  an 
alienation  mAd^  pending  an  attachment  that  is  void  under  s.  276.  See  notes  to 
s.  276  under  the  head  **  Claims  enforceable  under  the  attachment,*'  p.  291  ante. 

Attachment  before  judgment. — A  decree-holder  who  has  caused  property 
to  be  attached  before  judgment,  is  not  entitled  to  share  in  a  rateable  distribution 
of  the  property  subject  to  his  attachment,  unless  he  makes,  after  judgment,  a  fresh 
application  for  execution  under  s.  235 ;  s.  490  does  not  touch  the  point  (/). 

Regular  suit.— The  scheme  of  this  section  is  to  enable^the  Court  as  matter 
of  administration  to  distribute  the  assets  according  to  what  seem  at  the  time  to 
be  the  rights  of  parties  without  this  distribution  importing  a  conclusive  adjudica- 
tion as  to  those  rights,  which  may  be  subsequently  re-adjusted  in  a  suit  brought 
under  the  penultimate  paragraph  of  the  section  (m).  Such  a  suit  is  virtually  a  suit 
for  money  had  and  received,  and  the  period  of  limitation  is  three  years  from  the 
date  of  the  receipt  of  the  assets  by  the  defendant  (n).    See  Limitation  Act,  art.  62. 


»' 


I)    Ocnind^.  Mohoniraj^ 'Rom.  494. 
.  \     Sorahji  v.  Ctovind,  16  Bom.  91. 
<)    Mcmoher  Dot  v.  Bam  Autar,  25  All.  431. 
'f)    Durga  Chum  v.  Manmohini    Daai,    15 


(k)    Kunhi  v.  Makhi,  23  Mad.  478. 

(I)   PaZlonji  V.  Jordan,  12  Bom.  400. 

(m)    Shankar  v.  Meo  MaU  23  AH.  313,   322,  28 

I.  A.  203. 
in)   lb. 
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Bights  of  Qovenunent  not  affected.— A  judgment-debt  due  to  the  Crown     ^^§^1^ 
18  entitled  to  precedence  in  execution  (oj.  a»0'8»o 

Bights  crested  by  this  section  not  affected  by  insolvency.— An 

order  made  under  this  section  for  rateable  distribution  is  not  affected  by  the  in- 
solvency of  the  judgment-debtor  subsequently  to  the  making  of  such  order.  But 
such  order  will  be  confined  in  its  operation  to  the  assets  of  the  judgment-debtor 
realized  up  to  the  date  of  the  vesting  order ^  so  that  assets  realized  after  the  date 
of  the  vesting  order  will  vest  in  the  Official  Assignee  (/>). 

Joint  Hindu  Family* — A  decree-holder  who  could  not  have  proceeded 
against  the  property  sold  by  an  attachment  of  his  own  is  not  entitled  to  share  in 
the  rateable  distribution.  A  and  B  are  members  of  a  joint  undivided  Hindu 
family.  X  obtains  a  decree  against  A  and  attaches  A*8  share  in  the  joint  family 
property.  A  dies  subsequently  to  the  attachment.  After  ^4*8  death,  V,  who  had 
obtained  a  decree  against  A^  applies  for  execution  of  his  decree,  and  claims  to 
share  in  the  assets  realized  by  the  sale  of  ^*8  share.  Y  is  not  entitled  to  parti- 
cipate in  the  assets,  for  he  could  not  have  attached  A*s  share  in  the  joint  family 
property  after  A*8  death,  as  ^4*8  share  passed,  subject  to  X*s  attachment,  to  his 
brother  B  by  right  of  survivorship  (q,) 

(b)  Rules  as  to  Moveable  Property. 
296»     If  the  property  to  be  sold  be  a  negotiable  instru- 


Rules  as  to  negoti- 


ment  or  a  share  in  any  public  Company 
abie"^n8trumcntsr*and  or  Corporation,  the  Court  may,  instead  of 
shares  in  public  Com-     directing  the  Sale  to  be  made  by  public 

panies.  •        ^  •/     x 

auction,  authorize  the  sale  of  such  instru- 
ment or  share  through  a  broker  at  the  market-rate  of  the 
day. 

297.  In  the  case  of  other  moveable  property,  the  price 
Payment  for  other     of  each  lot  shall  be  paid  for  at  the  time 

moveable  property  sold,  ^f  g^ig,  or  as  soon  after  as  the  officer 
holding  the  sale  directs,  and,  in  default  of  payment,  the  pro- 
perty shall  forthwith  be  again  put  up  and  sold. 

On  payment  of  the  purchase-money,  the  officer  holding 
the  sale  shall  grant  a  receipt  for  the  same,  and  the  sale  shall 
become  absolute. 

298.  No  irregularity  in  publishing  or  conducting  the 
,   -  ^      sale  of  moveable  property  shall  vitiate  the 

Irregularity    not    to  ,  ,     ,  ^     ^       '^     ^   ,    . 

vitiate  sale  of  moveable     Sale;   but  any  persou  sustammg  any  in- 

£^n^^S  maTsuf"     3"^^  ^^  ^^^^^  ^^  ^"^^  irregularity  at  the 

hand  of  any  other  person  may  institute 

a  suit  against  him  for  compensation,  or  (if  such  other  person 

(o)    Secretary  of  State  v.  Bombay  Landing   I   (p)    Howataoit  y.  Durrani,  27  Cal.  351. 

Coy,,  5  B.  H.  C.  23.  |    {q)    Bithal  Da»  v.  Nand  KUhore,  23  All.  106. 
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be  the  purchaser)  for  the  recovery  of  the  specific  property 
and  for  compensation  in  default  of  such  recovery. 

Compare  S.  311. 

299.  When  the  property  sold  is  a  negotiable  instru- 
Dciiveo'  of  moveable     Dient  or  Other  moveable  property,  of  which 

property  actually  seiz-     actual  scizurc  hfis  been  madc^  the  property 
shall  be  delivered  to  the  purchaser. 

300.  When  the  property  sold  is  any  moveable  pro- 
^  ,.         .         . ,      perty  to  which  the  ludgment-debtOT    is 

Delivery  of  moveable       *      .  i     ,        i  .  i  •  t» 

property  to  which  entitled  subject  to  the  possession  of  some 
Irt&fiec^^^^^^^^  ^ther  person,  the  delivery  thereof  to  the 

purchaser  shall  be  made  by  giving  notice 
to  the  person  in  possession  prohibiting  him  from  delivering 
possession  of  the  property  to  any  person  except  the  pur- 
chaser. 

301.  When  the  property  sold  is  a  debt  not  secured  by 
Delivery    of    debts     ^  negotiable  instrument,  or  is  a  share  in 

and  of  shares  in  public     any  public  Company,  the  delivery  there- 
ompanics.  ^£  shM  be  made  by  a  written  order  of 

the  Court  prohibiting  the  creditor  from  receiving  the  debt 
or  any  interest  thereon,  nnd  the  debtor  from  making  pay- 
ment thereof  to  any  person  except  the  purchaser,  or  prohi- 
biting the  person  in  whose  name  the  share  may  be  standing 
from  making  any  transfer  of  the  share  to  any  person  except 
the  purchaser,  or  receiving  payment  of  any  dividend  or  inter- 
est thereon,  and  the  manager,  secretary  or  other  proper 
officer  of  the  Company  from  permitting  any  such  transfer 
or  making  any  such  payment  to  any  person  except  the  pur- 
chaser. 

302.  If  the  endorsement  or  conveyance  of  the  party 
Transfer  of  negoti-     ^^  whosc  name  a  negotiable  instrument 

able  instruments  and  or  a  share  in  any  public  Company  is 
*  ^'^^^'  standing  is  required  to  transfer  such  in- 

strument or  shnre,  the  Judge  may  endorse  the  instrument 
or  the  certificate  of  the  share,  or  may  execute  tuch  other 
document  as  may  be  necessary. 

The  endorsement  or  execution  shall  be  in  the  following 
form,  or  to  the  like  effect :  '*  A.  B.^  by  C.  jD.j  Judge  of  the 
Court  of  (or  as  the  case  may  be)  :  in  a  suit  by  E.  F.  against 

A.  b:' 


Digitized  by 


Google 


SALE   OF    IMMOVBABLR   PROPERTY  315 

Until  the  transfer  of  such  instrument  or  share,  the  jiSfgiiir 
Court  may,  by  order,  appoint  some  person  to  receive  any 
interest  or  dividend  due  thereon,  and  to  sign  a  receipt  for 
the  same  ;  and  any  endorsement  made,  or  document  exe- 
cuted, or  receipt  signed,  as  aforesaid,  shall  be  as  valid  and 
effectual  for  all  purposes  as  if  the  same  had  been  made  or 
executed  or  signed  by  the  party  himself. 

303«     In  the  case  of  any  moveable  property  not  here- 

vcs^ing  order  in  case     inbcforc   provided   for,    the    Court    may 

of  other  property.  make  an  order  vesting  such  property  in 

the  purchaser  or  as  he  may  direct ;  and  such  property  shall 

vest  accordingly. 

(c)  Rules  as  to  Immoveable  Property. 

304«     Sales  of  immoveable  property  in  execution  of  a 
What   Courts   may     decree  may  be  ordered    by    any    Court 
order  sales  of  land.         ^ther  than  a  Court  of  Small  Causes. 

305«     When  an  order  for  the  sale  of  immoveable  pro- 
.  perty  has  been  made,  if  the  judgment- 

of  lancTtcT^naWc  ^e^  debtor  cau  Satisfy  the  Court  that  there  is 
ordeTr^c^*^^*^*"™^""*  reason  to  believe  that  the  amount  of  the 
decree  may  be  raised  by  mortgage  or  lease 
or  private  sale  of  such  property,  or  some  part  thereof  or  of 
any  other  immoveable  property  of  the  judgment-debtor,  the 
Court  may  on  his  application  postpone  the  sale  of  property 
comprised  in  the  order  for  sale,  for  such  period  as  it  thinks 
proper  to  enable  him  to  raise  the  amount. 

In  such  case  the  Court  shall  grant  a  certificate  to  the 

Certificate  to  judg-     judgment- debtor  authorizing  him,  within 

mentdebtor.  ^  period  to  be  mentioned  therein,    and 

notwithstanding  anything  contained  in  settion  276,  to  make 

the  proposed  mortgage,  lease  or  sale  : 

Provided  that  all  moneys  payable  under  such  mortgage, 
lease  or  sale  shall  be  paid  into  Court  and  not  to  the  judg- 
ment-debtor :  ' 

Provided  also  that  no  mortgage,  lease  or  sale  under 
this  section  shall  become  absolute  until  it  has  been  confirmed 
by  the  Court. 

'Conflrmation  of  sale  by  Oonrt* — Where  permission  to  raise  the  amount 
of  the  decree  by  private  sale  has  been  granted  to  the  judgment-debtor  by  two 
Courts  in  each  of  which  there  was  a  decree  made  against  him,  it  is  enough  if  the 
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88*  sale  is  confirmed  by  one  Court :  it  is  superfluous  to  apply  to  the  other  Court  for 

90§-807     confirmation  of  the  same  sale  (r). 

Qu&rdian  and  Wards  Act  8  of  1890»  a.  29— A  private  alienation  of 
property,  though  confirmed  by  the  executing  Court  under  this  section,  is  not 
valid,  if  such  alienation  is  made  by  a  guardian,  and  the  sale  is  not  confirmed  by 
the  Court  by  which  the  guardian  was  appointed  (s). 

Decree  for  the  enforcement  of  a  mortgage —This  section  does  not 

apply  to  a  sale  of  property  directed  to  be  sold  in  execution  of  a  decree  for  the  en- 
forcement of  a  mortgage.  The  reason  is  that  in  the  case  of  a  mortgage-decree, 
the  right  of  sale  does  not  depend  upon  the  attachment  in  execution,  but  is  con- 
ferred by  the  decree  itself  (t), 

306*     On  every  sale  of  immoveable  property  under  this 
Deposit  by  purchaser     chapter,   the  person  declared  to   be   the 
of  immoveable  proper-     purchaser   shall   pay     immediately   after 
^'  such  declaration  a  deposit  of  twenty-five 

per  centum  on  the  amount  of  his  purchase-money  to  the 
officer  conducting  the  sale,  and,  in  default  of  such  deposit, 
the  property  shall  forthwith  be  put  up  again  and  sold. 


Material  irregnlarity.— it  has  been  held  by  the  High  Court  of  Allahabad 
that  if  the  deposit  of  25  per  cent,  is  not  made  immediately,  there  is  no  sale,  and 
that  the  property  should  be  forthwith  put  up  again  and  sold  (u).  On  the  other 
hand,  it  has  been  held  by  the  High  Courts  of  Calcutta  and  Madras  that  failure  to 
deposit  the  25  per  cent,  as  required  by  this  section  is  no  more  than  a  **  material 
irregularity  **  within  the  meaning  of  s.  311,  which  would  render  the  sale  voidable 
only  if  substantial  injury  has  resulted  by  reason  of  such  irregularity  (v). 


Time  for  payment  in 
full. 


307«  The  full  amount  of  purchase-money  shall  be 
paid  by  the  purchaser  before  the  Court 
closes  on  the  fifteenth  day  after  the  sale 
of  the  property,  exclusive  of  such  day,  or,  if  the  fifteenth 
day  be  a  Sunday  or  other  holiday,  then  on  the  first  office- 
day  after  the  fifteenth  day. 

*'  Shall  be  paid  by  the  piurchaser- '' — The  purchaser  is  bound  to  see  that 
the  money  reaches  the  Court  in  time  to  satisfy  the  requirements  of  this  section. 
If  the  purchase-money  is  not  received  by  the  Court  in  time,  it  will  not  avail  him 
to  say  that  he  had  posted  the  money  in  time,  for  the  Post  Office  is  not  the  agent 
of  the  Court  (w). 

What  is  a  holiday.-  -The  time  during  which  a  Court  is  closed  for  the  vaca- 
tion is  not  a  holiday,  if  the  office  is  open  during  the  vacation,  and  the  purchase- 
money  could  have  been  paid  into  the  office  (ji;). 


Andanapa  t.  Bhimrao,  19  Bom.  539. 
Dattaram  \.  Oangaram^  23  Bom.  287. 
Womda  Khanum  t.  Raj  Roop,  3  Cal.  335. 
(u)    InHMam  t.  Narain,  5  All.  316. 


(v)    Bhim  V.  Sartaan,  16  Cal.  33;  Venkata  t. 

8ama,  14  Mad.  227. 
[w)    Ramchandra  t.  Belya^  22  Bom.  415. 
{at)    Motiram  t.  Bhivroj,  20  Bom.  745. 
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308*     In  default  of  payment  within  the  period  men-  30^|iQn^ 
Procedure  in  default     tioned  in  the  last  preceding  section,  the 
of  payment.  deposit,  after  defraying  the  expenses  of 

the  sale,  shall  be  forfeited  to  Government,  and  the  property 
shall  be  re-sold,  and  the  defaulting  purchaser  shall  forfeit  all 
claim  to  the  property  or  to  any  part  of  the  sum  for  which  it 
may  subsequently  be  sold. 

Deposit  *' shall"  be  forfeited  to  Government— The  deposit  shall  be 

forfeited  to  Government,  though  neither  the  decree-holder  nor  the  judgfhent- 
debtor  may  ask  for  a  re-sale  (37). 

309*     Every  re- sale  of  immoveable  property,  in  default 
Notification  on  re-     ?f  payment  of  the  purchase-money  with- 
saie  of  immoveable  pro-     in  the  period  allowed  for  such  payment, 
^'^^'  shall  be  made  after  the  issue  of  a  fresh 

notification  in  the  manner  and  for  the  period  hereinbefore 
prescribed  for  the  sale. 

Fresh  notification- — A  fresh  notification  is  only  necessary  where  the  re- 
sale is  in  default  of  payment  of  the  ^urc/ias^-moftej  within  the  time  allowed  by 
8.  307  ;  no  fresh  notification  is  necessary  for  a  re-sale  in  default  of  payment  of  the 
25  per  cent,  deposit  as  required  by  s.  306  («). 

310.     When  the  property  sold  in  execution  of  a  decree 
.    .         is  a  share  of  undivided  immoveable  pro- 

Co-sharer    of    share  j.  j   ^  /»      i 

of  undivided  estate  sold  P^rty,  and  two  Or  more  persons,  of  whom 
in  execution  to  have     quc  is  a  co-sharcr,  respectively  advance 

preference  m  biddmg.  -  ,^  '•i»it'^  1 

the  same  sum  at  any  bidding  at  such 
sale,  such  bidding  shall  be  deemed  to  be  the  bidding  of  the 
co-sharer. 

310A*     Any  person  whose  immoveable  property  has 

been  sold  under  this  chapter  may,  at  any 

men^^d^tor^to^sit  a-     time  within  thirty  days  from  the  date  of 

side  sale  on  deposit  of     ^Q\e  apply  to  have  the  sale  set  aside  on 

his  depositing  in  Court — 

(a)  for  payment  to  the  purchaser,  a  sum  equal  to 
five  per  centum  of  the  purchase- money,  and 

(6)  for  payment  to  the  decree- holder,  the  amount 
specified  in  the  proclamation  of  sale  as  that  for 
the  recovery  of  which  the  sale  was  ordered,  less 


(y)    8amb€isiva  t.  Vydinada,  25  Mad.  535.  |  («)    Vallabhan  t.  Pangunni,  12  Had.  454. 
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any  amount  which  may,  since  the  date '  of  such 
proclamation  of  sale,  have  been  received  by  the 
decree-holder. 

If  such  deposit  is  made  within  the  thirty  days,  the 
Court  shall  pass  an  order  setting  aside  the  sale : 

Provided  that,  if  a  person  applies  under  the  next  follow- 
ing section  to  set  aside  the  sale  of  his  immoveable  property, 
he  shall  not  be  entitled  to  make  an  application  under  this 
section. 

Nothing  in  this  section  shall  be  construed  to  relieve  the 
judgment-debtor  from  any  liability  he  may  be  under  in  res- 
pect of  costs  and  interest  not  covered  by  the  proclamation 
of  sale. 

Sale  in  execution  of  a  mortgage-decree  —This  section  was  added  by  Act 

V  of  1894,  s.  2.  It  has  been  held  by  the  High  Court  of  Calcutta,  that  this  section 
does  not  apply  to  a  sale  in  execution  of  mortgage-decree.  Hence  a  mortgagor 
whose  property  is  sold  in  execution  of  a  decree  for  sale  passed  under  the  Transfer 
of  Property  Act,  cannot  apply  under  this  section  to  set  aside  the  sale  {a).  On  the 
other  hand,  it  has  been  held  by  the  other  High  Courts  that  the  provisions  of  this 
section  do  apply  to  sales  in  execution  of  mortgage-decrees  (b). 

*'Any  person  whose  immoveable  property  has  been  sold  under  this 

Chapter-" — This  expression  includes  not  only  a  judgment -debtor,  but  a  transferee 
from  the  judgment- debtor  whose  interests,  though  he  may  not  be  a  party  to  the 
suit  or  decree,  would  be  affected  by  the  sale  (c). 

Illustrations, 

(a)  B  makes  a  gift  of  certain  immoveable  property  to  C.  Subsequently  the 
property  is  attached  and  sold  (as  B's  property)  in  execution  of  a  decree  obtained 
against  ^  by  A.  C  is  not  entitled  to  have  the  sale  set  aside  under  the  section,  for 
his  interest  in  the  property  could  not  be  affected  by  the  subsequent  attachment 
and  sale.  If  the  gift  to  C  had  been  made  while  the  property  was  under  attach- 
m€ntj  the  sale  would  have  been  binding  on  C,  and  he  could  then  apply  under  this 
section  to  set  aside  the  sale  :  Erode  v.  Puthicdeth^  26  iVlad.  365.  The  result  would 
be  the  same  if,  instead  of  a  gift,  there  was  a  sale  of  the  property  by  B  to  C.  That 
is  to  say,  if  B  had  sold  the  property  to  C  prior  to  the  attachment,  C  would  not  be 
entitled  to  apply  under  this  section  to  set  aside  the  sale  :  Ramchandra  v.  Rakhnta- 
bai,  23  Bom.  450;  Mahadvo  v.  Vasudev,  23  Bom.  181  (agreement  for  sale).  But 
if  the  sale  to  C  had  been  made  pending  the  attachment,  C  would  be  entitled  to 
apply  under  this  section  ;  Mulchand  v.  Govind,  30  Bom.  575. 

(b)  A  mortgages  his  property  first  to  B,  and  then  to  C.  B  obtains  a  decree 
against  A  for  sale  of  the  mortgaged  property,  and  the  property  is  sold  in  execution 
of  the  decree.  C  was  not  impleaded  as  a  party  to  /y's  suit.  C  is  not  entitled  to 
have  the  sale  set  aside  under  this  section,  for  not  being  a   party   to  b^s  suit,   his 


(a)    Kedar  Nath  v.  Kali  Churn,  25  Cal.  703. 
ib)    Bajaram  v.   Chnnni   Lai,    19   All.  205; 

Kjiahnaji  v.  Mahadev,  25    Bora.    104; 

MallUcarjunadu     t.     Liitgamurti,     25 


UoA.  244. 
(c)    Hamchandra  v.  nakhmabai,  2 J  Bom.  450, 
451,  453;  Abdul   v.   Matiyar,  30  Cal.  425, 
.    428. 
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interests  are  not  affected  by  the  decree,  that  is  to  say,  his  right  to  redeem  the      S«  SlOa 
prior  mortgage  continues :  Mallikarjunadu  v.  Linga  Murti,  26  Mad.  332.     But 
if  C  was  a  party  to  B^s  suit,  he  would  be  entitled  to  apply  to  set  aside  the  sale : 
Srinivasa  v.  Ayyathorai,  21  Mad.  416. 

(c)  A  person  claiming  under  the  Mahomedan  law  a  share  in  some  immove- 
able property  which  has  been  sold  in  execution  of  a  decree  against  his  co-sharers, 
is  not  entitled  to  have  the  sale  set  aside  under  this  section.  The  reason  is  that  not 
being  a  party  to  the  decree,  his  share  in  the  property  could  not  be  affected  by 
the  sale.  Moreover,  the  claimant  does  not  acquire  his  interest  in  the  property  by 
a  transfer  from  the  judgment-debtor :  Abdul  v.  Matiyar,  30  Cal.  425. 

(d)  A  obtains  a  decree  against  B,  and  attaches  ^*s  property  in  execution  of 
the  decree.  Pending  the  attachment  B  sells  the  property  to  C  The  property  is 
then  sold  by  the  Court  in  execution  of  the  decree  to  D.  Z?  is  entitled  to  apply  under 
this  section  to  set  aside  the  sale  to  D,  notwithstanding  the  sale  by  him  of  the 
property  to  C:  Maganlal  v.  Doshi,  25  Bom.  631. 

Deposit  of  6  per  cent. — This  deposit  must  be  made,  though  the  decree- 
holder  may  himself  be  the  purchaser.  The  five  per  cent,  is  intended  as  a  compen- 
sation to  the  purchaser  for  his  trouble  and  disappointment  for  the  loss  of  that 
which  was,  perhaps,  a  good  bargain  (d). 

Mistake  in  calculating  amount  to  be  deposited— No  sale  will  be  set 

aside  under  this  section  unless  the  whole  amount  specified  in  els.  (a)  and  (b)  of  the 
section  is  deposited  by  the  applicant  within  thirty  days  from  the  date  of  sale* 
If  the  full  amount  is  not  deposited  within  the  aforesaid  period,  though  it  may  be 
owing  to  a  mistake  on  the  part  of  an  officer  of  the  Court  in  calculating  the  amount, 
the  sale  cannot  be  set  aside  under  this  section,  unless  the  Officer  was  charged  by 
the  Court  to  make  the  calculation  and  inform  the  parties  as  to  the  amount  to  be 
deposited  (e). 

Less  amount  "received "  by  decree-holder.— The  term  *'  received ''  con 
templates  an  actual  receipt  of  the  amount  by  the  decree-holder.  A  mere  payment 
into  Court  of  the  sale- proceeds  does  not  satisfy  the  requirements  of  this  section  (/). 

Person  applying  under  s.  311  shall  not  be  entitled  to  *'make''  an 

application  under  this  section— "Make''  includes  '* prosecute.''  Thus  if  a 
judgment-debtor  applies  under  this  section,  and  5»&se^en^/y  under  s.  311,  he  is 
not  entitled  to  prosecute  the  application  made  by  him  under  this  section  {jg). 

Sale  of  property  by  separate  lots. — Where  property  is  sold  by  separate 
lots  in  execution  of  a  decree,  it  is  not  open  to  the  judgment-debtor  to  apply  under 
this  section  to  set  aside  the  sale  of  one  or  more  of  such  lots.  The  application 
mnst  be  to  set  aside  the  sale  of  all  the  lots  (h). 

Necessary  parties* — The  auction-purchaser  as  well  as  the  decree-holder 
are  necessary  parties  to  an  application  under  this  section.  If  they  are  not  implea- 
ded as  parties,  the  application  must  be  dismissed  (i). 

Limitation. — The  application  under  this  section  must  be  made  within  30 
days  from  the  date  of  sale.     The  words  "  date  of  sale  "  mean  the  date  on  which 


id)    Tirumal  v.  Syed  DastauMH,  22  Mad.  286;  v.  Itadha  Pershad,  18  Cal.  255. 

Chundi  Charon  v.  Banl-e  Behary  Lai,  If)    Trimhak  v.  Baitichandra,  23  Bom.  723 

26  Cal.  449,  451-52.  I    ip)    Bajetidra  v.  Nil  liatan,  23  Cal.  958. 

(e)    Chundi  Charan  Y.  Banire  Behary  Lai,  2S  i    ih)    Kripanath  v.  Bam  Laksmi,  1  CM  If  703 

Cal.    449.     distinguishing    Makbool   v.  (i)    Karamat  v.  Mir  Ali,  All.  W.  N.,  1891    d' 

Bazle  Sahhan,  25  Cal.  609;  Ugrah  Lall  121  ;Aliv.  Banaidhar,  15  All.  407.       ' 
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S0«  the  property  is  put  up  for  sale  and  knocked  down  to  the  highest  bidder,  and  not 

310a-311     the  date  when  the  sale  is  confirmed  (/). 

Appeal  and  revision. — ^An  appeal  lies  from  another  under  this  section 
only  so  far  as  it  comes  under  s.  244,  cl.  (c)  {k),  but  not  otherwise  (/).  In  two  cases 
where  the  order  did  not  come  under  s.  244,  cl.  (c)  and  was  therefore  unappealable, 
the  Court  entertained  an  application  for  revision  under  s.  622  (m).  In  a  recent 
Allahabad  case,  however,  revision  of  an  order  dismissing  an  application  under 
this  section  was  refused  (n). 

311.     The  decree-holder,  or  any  person  whose  immove- 
Application   to   set     able  property  has  been  sold   under  this 

aside  sale  of  land  on,*'^''  i.^v/^j.^  j. 

ground  of  irregularity,  cnapter,  uiSLj  apply  to  tlie  v^ourt  to  Set 
aside  the  sale  on  the  ground  o£  a  material  irregularity  in 
publishing  or  conducting  it ; 

but  no  sale  shall  be  set  aside  on  the  ground  of  irregu- 
larity unless  the  applicant  proves  to  the  satisfaction  of  the 
Court  that  he  has  sustained  substantial  injury  by  reason  of 
such  irregularity. 

Scope  of  the  8ection*~A  sale  in  execution  of  a  decree  may  be  set  aside  in 
the  following  ways  : — 

1 .  By  an  application  under  s.  244,  as  where  a  sale  is  sought  to  be  set  aside 
by  the  judgment-debtor  on  the  ground  of  fraud.  In  such  a  case  a  separate  suit  is 
barred  :  see  notes  to  s.  244,  p.  248  ante, 

2.  By  an  application  under  the  present  section.  In  this  case  also,  it  would 
seem,  a  separate  suit  will  not  lie  (o),  though  there  are  some  dicta  which  support 
the  view  that  the  party  aggrieved  may  either  proceed  by  an  application  under  this 
section  or  by  a  regular  suit  {p).  The  application  under  this  section  must  be  made 
within  30  days  from  the  date  of  sale :  Limitation  Act,  art.  166. 

3.  In  other  cases,  by  a  suit,  as  where  a  sale  is  sought  to  be  set  aside  by 
the  purchaser  on  the  ground  that  he  had  been  induced  by  fraud  to  pay  a  larger 
price  then  he  otherwise  would  have  offered  (^),  or  where  it  is  sought  to  be  set 
aside  on  the  ground  that  the  Court  had  no  jurisdiction  to  make  the  order  for  sale 
(r).  A  suit  to  set  aside  a  sale  in  execution  of  a  decree  must  be  brought  within  a 
year  from  the  date  of  the  confirmation  of  the  sale  :  Limitation  Act,  art.  12  (a). 

Application  of  the  section- — A  sale  held  in  execution  of  a  decree  can  be 
set  aside  under  this  section  only  if  the  following  conditions  are  present : 
I.    There  mnst  be  a  material  irregularity. 
II.    The  material  irregularity  must  be  in  publishing  or  conducting  the  sale, 

III.  The  applicant  must  have  sustained  substantial  injury. 

IV.  Such  substantial  injury  must  have  been  caused  by  reason  of  the  material 

irregularity. 


( j )    Chowdry  Kesri  v.  Oiani  Bay,  29  Cftl.  626,  Maganlal  v.  Doshi,  25  Bom.  631 . 

631.  I    (ti)    Bam  Singh  v.  Salig  Bam,  28  All.  84. 

ik)  Murlidhar  "7.   Anandrao,  25  Bom.    418;  .    (o)    Bhim  Singh  r.  SarwaTi,  16  C^.  SS, 

Srinivasa  v.  Ayyathorai,  21  Ma4. 416 ;  i    (p)    Malkarjun  v.    Narhari,  25     Bom.   337, 
Phul  Chand  v.  Nursingh,  28  Cftl.73:  352,  27  I.  A.  216;  ShiHn  v.  Agha  AU 

Pita  V.  Chunilah  9  Bom.  L.  R.  15.  Khan,  18  All.  141.  144. 

(0    Maganlal  ▼.  Doihi,  25  Bom.  631;  Ruber-  .    (q)    Birj  Mohun  v.  Bai  Uma  Nath,  20  Cal.  8, 
Hngh  r.  Shib  Lai,  27  All.  263.  19  L  A.  154. 

(m)    BaMhir-ud-din   t.   Jhori,    19    All.    140;  !    (r)    Balwant  Bao  r.  Muhammad,  IS  AM.  324. 
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Material  irregnlarity. — The  following  are  instances  of  material  irregu-       S*  311 
larity  in  publishing  or  conducting  a  sale  in  execution  : — 

1.  Omission  to  specify  in  the  proclamation  of  sale  the  extent  of  the 
property  to  be  sold,  or  the  revenue  assessed  on  it  (s),  or  the  amount  of 
income  derived  from  it,  or  the  incumbrances  to  which  the  property  is  sub- 
ject (t) :  s.  287. 

2.  Misstatement  of  the  value  of  the  property  or  of  Government  revenue 
in  the  proclamation  of  sale  such  as  is  calculated  to  mislead  intending 
bidders  (u) :  s.  287. 

3.  Omission  to  affix  a  copy  of  the  sale  proclamation  as  required  by  s. 
289  (v). 

4.  Omission  to  have  a  drum  beaten  as  required  by  s.  289  read  with  s. 
274  (w). 

5.  Non-compliance  with  the  provisions  of  s.  290  which  require  that  30 
days  should  intervene  between  the  attachment  and  sale  of  immoveable 
property  (x), 

6.  Non-speciflcatton  of  the  hour  to  which  a  sale  is  adjourned  {y)  :  s.  291 . 

7.  Omission  to  issue  a  fresh  proclamation  where  a  sale  is  adjourned  for 
more  than  seven  days  («)  :  s.  291. 

8.  Default  in  making  the  deposit  of  25  per  cent,  as  required  by  s.  306  (a). 

9.  Omission  on  the  part  of  the  plaintiff  to  have  a  guardian  ad  litem 
appointed  of  a  defendant,  where  after  decree  but  before  sale  the  defen- 
dant has  been  adjudged  to  be  of  unsound  mind  (h)  :  s.  463. 

It  is  to  be  noted  in  this  connection  that  if  the  act  or  omission  complained 
of  amounts  to  a  material  irregularity ^  the  sale  will  not  be  set  aside  unless  it  is 
proved  that  substantial  injury  has  resulted  from  the  irregularity.  But  if  the 
act  or  omission  amounts  to  an  illegality,  it  renders  the  sale  void  ipso  facto,  and 
no  proof  of  injury  is  required.  In  cases  (3),  (5),  (8)  and  (9)  above,  it  was  contended 
that  the  omission  complained  of  amounted  to  an  illegality,  and  that  the  sale  was 
therefore  void,  and  should  be  set  aside  without  proof  of  substantial  injury.  But 
it  was  held  that  the  omission  amounted  to  a  material  irregularity  only,  and  that 
the  sale  was  not  void  but  voidable  only,  and  it  could  not  therefore  be  set  aside  unless 
substantial  injury  was  proved.  The  following  is  an  instance  of  a  sale  void  ipso 
facto  I  A  sues  B.  B  dies  Pending  the  hearing,  but  his  legal  representative  is  not 
brought  on  the  record  (s.  368),  and  a  decree  is  passed  against  B.  In  execution  of 
the  decree  B^s  property  is  attached  and  sold.  Here  the  decree  is  a  nullity',  and  the 
sale  is  therefore  without  jurisdiction,  and  hence  void  ab  initio  (c).  See  notes  to 
s.  244,  p.  240  ante,  case  (5).  Take  another  case.  In  execution  of  a  decree 
obtained  by  A  against  B,  B*s  property  is  attached.  B  dies  after  the  attachment, 
but  his  legal  representative  is  not  brought  on  the  record  (s.  234),  and  the  property 


(a)    Athcwpa  v.  Bamakrithna,  21  Mad.   51 ; 

Madanah  v.  Palaniappa,  23  Mad.  628. 
(t)    MoH  Laul  T.  Bhawani,  6  C.  W.  N.  836. 
(tt)  Saadatman  v.  Phul  Kuar,  20  All.  412, 25  I. 

A.  146;  Mohabir  Pershad  v.  Olphart9, 9 

Cal.  666, 10  I.  A.  25 ;  OirdhaH  Singh  t. 

Hurdeo  Narain,  26  W.  R.,  44, 3 1.  A.  230. 
(v)    Nana  Kumar  ▼.  GoUwi  Chunder,  18  Cal. 

422. 
(ic)    TrimlHik  v.  Nana^  10  Bom.  504. 
\x)    Taaadduk  v.  Ahmad,  21  Cal.  66,20 1.  A. 


176.  26  Bom.  317. 

21 


(l/)  Sumo  Moyee  v.  Dakhina,  24  Cal.  291 ; 
Bhikari,  v.  Surjamoni,  6  C.  W.  N.  48. 

(«)    Qoppee  Naih  v.  Luchmeeput,  3  Cal.  542. 

(a)  Ahnuid  Baksh  v.  Lalta,  28  All.  238 ;  Bhim 
Singh  v.  Sarwan,  16  Cal.  33. 

(6)  Narayana  v.  Kalianaaundaram,  19  Mad. 
219. 

(c)  Khiarajmal  v.  Daim,  32  Cal.  296, 32 1.  A.  23; 
Badha  Pramd  v.  Lai  Sahab,  13  All.  55, 
171.  A.  150;  Boni  Prasad  v,  MukhUaar, 
21  All.  316;  Janardhan  y.  Bamchatidra, 
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S.  311  is  sold  in  execution.  It  has  been  held  by  the  High  Court  of  Madras,  that  the 
omission  to  bring  the  legal  representative  on  the  record  renders  the  sale  void  ipso 
facto  (d).  On  the  other  hand,  it  has  been  held  by  the  High  Courts  of  Allahabad 
and  Bombay  that  such  an  omission  does  not  render  the  sale  void,  but  amounts  only 
to  a  material  irregularity  within  the  meaning  of  the  present  section,  and  the  sale 
cannot  be  set  aside  unless  substantial  injury  is  proved  (e).  See  notes  to  s.  234 
under  the  head  *' When  is  a  decree  said  to  be  fully  executed,'*  p.  234  ante, 

II.  Material  irregularity  in  pablishiDg  or  condnctiog  the  sale.— This 
section  applies  only  to  cases  in  which  some  irregularity  has  been  committed  in 
publishing  or  conducting  the  sale.  Hence  this  section  does  not  apply,  if  the  sale 
is  sought  to  be  set  aside  on  the  ground  that  the  decree  in  execution  of  which  the 
property  was  sold  was  obtained  withe  ut  service  of  summons  on  the  judgment- 
debtor  (/),  or  that  it  was  obtained  by  fraud  (g),  or  that  the  Court  that  sold  the 
property  had  no  jurisdiction  to  sell  the  same  (/i),  or  that  execution  of  the  decree 
was  time-barred  {i).  None  of  these  cases  involves  any  **  irregularity  in  publishing 
or  conducting  the  sale."  A  charge  against  a  purchaser  that  he  and  those  who 
acted  in  concert  with  him  acted  in  such  a  manner  as  to  prevent  the  best  price 
from  being  obtained  does  not  of  itself  amount  to  a  charge  of  fraud,  nor  will  proof 
of  such  concert  invalidate  the  sale  to  him  (/). 

Material  irregularity  in  attaching  the  property.— The  question  whe- 
ther an  irregularity  in  a^/ac/img  the  property  is  an  irregularity  in  <*  conducting 
the  sale"  within  the  meaning  of  this  section  was  left  open  by  the  Judicial  Com- 
mittee in  the  undermentioned  case  (k).  In  a  recent  case,  the  Allahabad  High 
Court  held  that  the  omission  to  attach  immoveable  property  prior  to  sale  amounts 
to  a  material  irregularity  in  ''conducting  the  sale  "  (J), 

III*  Substantial  il^ury' — Material  irregularity  alone  is  not  a  ground  for 
setting  aside  a  sale.  There  must  be  some  substantial  injury  in  consequence  of 
the  irregularity  (m).  The  substantial  injury  alleged  by  the  applicant  must  be 
proved  i  it  cannot  be  assumed  from  the  mere  presence  of  a  material  irregularity. 
The  mere  fact  that  there  has  been  a  material  irregularity  in  publishing  or  conduct- 
ing a  sale,  will  not  justify  the  Court  in  assuming  that  substantial  injury  has  thereby 
been  caused.  Hence  although  an  applicant  under  this  section  may  prove  material 
irregularity,  such  as  non-statement  of  Government  Revenue  in  ^the  proclamation 
of  sale  (n),  or  inadequate  description  of  the  property  sold  (o),  or  the  holding  of  the 
sale  before  the  expiry  of  thirty  days  (s.  290)  from  the  date  of  the  proclamation  (^), 
the  sale  will  not  be  set  aside  unless  it  is  Proved  that  had  it  not  been  for  the  irre- 
gularity, the  property  would  have  realized  a  substantially  larger  price  than  what  it 
did  at  the  sale. 

IV.   Substantial   injury  "by  reason  of"  material  irregularity.— 

Suppose  that  an  applicant  under  this  section  proves  "material  irregularity.'' 
Suppose  also  that  he  proves  gross  inadequacy  of  the  price  fetched  at  the  sale,  in 


id)   Bamasami  t.   Bagirathi,   6  Mad.   180; 

AnsMUiyya  t.   bnni$9u,  15  Mad.  5^^ ; 

U^iovvu  V.    Adiumisii  aCor  Utneralt    22 

Mad.  lli^,  120. 
(e)    Sheo  I'rusad  v,  Hira   Lai,  12   All.  440; 

Atfdur  Mehman  v.  biuiuKar,  17  Ail.  162; 

Aba  y.  JJIuniau,  19  bom.  27b.    Bee  aiao 

Xtet  LaU  ▼.  bhttKU  h.ureeiut  23  Cal.  b86. 
(/)    N$t    LaU   ▼.    bUetkii    Aureem,  23  Cal. 

686*  b09. 
(U)   Knag^ndra  ▼.  Fran  Nath,  29  Cal  395,  29 

I.  A.  99. 
(h)    8hirin  t.  Agha  AH  Khan,  18  All.  141. 145. 


(()    Gangathara  t.  Badhahi,  6  Mad.  237. 
(J)   MahoviedY,  Savvan  Oopuiar,  23  Mad. 

227,  27  1.  A,  17. 
(k)    Maciiayhten  y.MahaUr  PersTtad,  9  CaL 

656,  660, 10  1.  A.  25. 
(0    Sheouhya7i  v.  hhoianath,  21  All.  311. 
(m)    Marbuiis  Lai  v.  Kundan  Lai,  21  All.  14a 
in)    Aiacnaghteny.MuitaOirJ^'erthud,  9  Cal. 

658. 10  1.  A.  25. 
(o)  Arunachellan  t.  Arunachellan,  12  Mad.  19. 

15 1.  A.  171. 
ip)  Tatadduk  ▼.  Ahmad,  a  Cal.  66, 20 1.  A.  lli. 
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Other  words,   ''substantial  injury.**    Is  this  sufficient  to  entitle  him  to  succeed      S.  311 
under  this  section  ?    The  answer  is  that  it  is  not :  he  must  further  prove  that  the 
inadequacy  of  the  sale-price  has  been  caused  **  by  reason  of'^  the  material  irregula- 
rity.    Now  there  are  two  possible  modes  in  which  this  may  be  proved,  namely, 

(a)  by  direct  evidence,  that  is,  by  evidence,  connecting  the  material  irregula- 

rity with  the  inadequacy  of  price  as  cause  and  effect ;  or, 

(b)  by  circumstantial  evidence,  that  is,  by  evidence  of  circumstances  which 

will  warrant  the  necessary  or  at  least  reasonable  inference  that  the 
inadequacy  of  the  price  was  the  result  of  the  irregularity  complained 
of. 

In  Tasadduk  v.  Ahmad  (g),  where  a  sale  was  sought  to  be  set  aside  under  this 
section  on  the  ground  that  it  was  held  before  the  expiration  of  30  days  from  the 
date  of  the  proclamation  (s.  290),  their  Lordships  of  the  Privj'  Council,  after 
referring  to  the  present  section,  said : — 

"  In  the  application  of  that  section  it  was  incumbent  on  the  [applicanti!]  to  have  proved  that 
they-  sustained  subntanliai  injury  by  reason  of  such  irregularity.  They  gave  no  such  evidence,  and 
it  would  be  extremely  improbable  that  injury  could  have  happened  from  the  non-compliance  with  the 
strict  letter  of  s.  ago.  Their  Lordships  cannot  accept  the  judgment  of  the  Judicial  Commissioner 
that  loss  is  to  be  inferred  from  the  mere  fact  that  a  sale  was  held  without  full  compliance  with  the 
provisions  of  s.  S90.    The  section  dearly  contemplates  direct  evidence  on  the  subject." 

Relying  on  the  above  passage,  it  has  been  held  by  the  High  Court  of  All- 
ahabad, that  to  succeed  under  this  section  the  applicant  must  prove  a  grossly 
inadequate  sale-price  resulting  from  a  material  irregularity,  and  that  the  co-exist- 
ence of  an  irregularity  and  an  inadequacy,  however  gross,  in  the  sale-price  is  not 
sufficient,  in  the  absence  of  i^trec^  evidence,  to  establish  a  causal  connection  between 
the  irregularity  and  the  inadequacy.  In  other  words,  the  applicant  must  connect 
the  irregularity  with  the  inadequacy  of  price  as  cause  and  effect  by  means  of 
direct  evidence  (r).  On  the  other  hand,  it  has  been  held  by  the  High  Court  of 
Madras  (s),  and  recently  by  the  High  Court  of  Calcutta  (^),  that  the  fact  that  the 
inadequacy  of  price  fetched  at  the  sale'  was  the  result  of  the  irregularity 
complained  of  may  be  either  established  by  direct  evidence,  or  it  may  be  inferred, 
when  such  inference  is  reasonable,  from  the  nature  of  the  irregularity  and  the 
extent  of  the  inadequacy  oi  price.  As  regards  the  words  '*  direct  evidence  "  in 
the  passage  cited  above,  it  has  been  observed  by  the  High  Court  of  Calcutta  that 
what  their  Lordships  intended  to  say  by  using  those  words  was  that  there  must  be 
evidence  showing  that  substantial  injury  was  the  necessary  result  of  the 
irregtilarity  complained  of  (u). 

The  distinction  between  the  Allahabad  decisions  on  the  one  hand  and  the 
Madras  and  Calcutta  decisions  on  the  other,  may  be  explained  by  an  illustration. 
In  execution  of  a  decree  obtained  by  A  against  B^  B^s  one  fourth  share  in  certain 
property  is  sold  for  Rs.  200.  B  seeks  to  set  aside  the  sale  alleging  that  the  pro- 
perty was  sold  at  an  adjourned  sale,  that  no  hour  was  fixed  for  the  sale  as 
required  by  s.  291,  that  consequently  there  were  only  three  bidders  at  the  sale,  and 
that  owing  to  that  circumstance  the  property  fetched  the  grossly  inadequate  price 
of  Rs.  200.  It  is  proved  that  the  hour  to  which  the  sale  was  adjourned  was  not 
fixed;  in  other  words,  ** material  irregularity  is  proved."  Substantial  injury  is 
also  proved  by  evidence  of  the  sale  of  a  share  smaller  than  one-fourth  of  the  same 


(q)    21  Cal.  66, 20 1.  A.  176. 

(r)   Jagan  Nath  ▼.  Makund,  18  All.  37 ;  Shirin 

T.  Agha  AH  Khan,  18  AU.  141. 
(t)    Venkataeubbaraya  v.  Zamindar  of  Kar- 

vetinagar,  20  MiA,  159, 


(0  SheoruttenY.  NetLall,y>  Cal.  1;  Maha- 
bir  Perthad  v.  Dhanukdhari,  31  C»l. 
815. 

(u)    Sumo  Moyee  ▼.  Vakhina,  24  Cal.  291. 
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3.  311  property  for  Rs.  4,000.  The  fact  that  there  were  only  three  bidders  is  also  provcd- 
In  such  a  case,  the  High  Courts  of  Madras  and  Calcutta  would  set  aside  the  sale 
on  the  ground  that  the  paucity  of  bidders  could  reasonably  be  ascribed  to  the  non- 
specification  of  the  hour,  and  the  low  price  com/^  reasonably  be  inferred  from  the 
fact  of  th^  paucity  of  bidders.  But  the  High  Court  of  Allahabad  would  not  set 
aside  the  sale  on  a  mere  inference  such  as  the  above.  It  would  require  direct 
evidence  to  show  that  the  paucity  of  bidders  was  due  to  the  non-speciflcation  of 
the  hour,  and  that  the  inadequacy  of  price  was  owing  to  paucity  of  bidders  (v). 

Who  may  apply  under  this  section.— The  only  persons  who  may 
apply  to  set  aside  a  sale  under  this  section  are 

(1)  the  decree-holder,  and 

(2)  *'any  person  whose  immoveable  property  has  been   sold  under  this 

chapter.'* 

The  expression  '* decree-holder''  includes  not  only  the  attaching  creditor, 
but  any  decree-holder  who  is  entitled  to  share  in  a  rateable  distribution  of  the 
assets  under  s.  295  (jw). 

The  words  *'  any  person  whose  immoveable  property  is  sold  under  this 
chapter"  include  a  person  claiming  to  be  the  beneficial  owner,  as  distinguished 
from  a  benamidar  or  ostensible  owner  (x).     But  they  do  not  include 

(a)  a  person  claiming  by  title  paramount  to  the  judgment -debtor,  e.g.,  a 

person  who  claims  to  be  a  purchaser  from  a  judgment-debtor  ^lor  to 
an  attachment  ()'},  or 

(b)  a  purchaser  at  a  Court-sale  seeking  to  set  aside  the  sale  on  the  ground 

that  he  was  induced  by  fraud  to  pay  a  larger  price  for  the  property  (z). 

Estoppel-— If  a  judgment-debtor  lies  by  and  knowing  of  an  irregularity 
allows  the  sale  to  proceed  without  objection,  he  will  be  estopped  from  impeach- 
ing the  sale  on  the  ground  of  irregularity,  though  substantial  injury  may  have 
arisen.  '*  It  would  be  very  difficult  indeed  to  conduct  prpceedings  in  execution  of 
decrees  by  attachment  and  sale  of  property,  if  the  judgment-debtors  could  lie  by 
and  afterwards  take  advantage  of  any  misdescription  of  the  property  attached 
and  about  to  be  sold,  which  they  knew  well,  but  of  which  the  execution-creditor 
or  decree-holder  might  be  perfectly  ignorant,  that  they  should  take  no  notice  of 
that,  allow  the  sale  to  proceed,  and  then  come  forward  and  say  the  whole  pro- 
ceedings were  vitiated  "  (a).  But  the  fact  that  a  judgment-debtor,  who  applies 
under  this  section,  made  no  mention  in  a  previous  application  for  adjournment 
of  sale  of  the  irregularity  relied  on  as  vitiating  the  sale  does  not  create  an 
estoppel.  There  could  be  no  occasion  for  making  mention  of  any  irregularity 
in  an  application  for  adjournment  (6). 

Necessary  parties* — The  decree-holder  is  a  necessary  party  to  an  ap- 
plication under  this  section  (c).  But  a  beneficial  owner  is  not,  and  a  sale  can  be 
set  aside  although  his  benamidar  only  is  a  party  (d). 


(w)  Sumo  Moyee  v.  DaJehina,  24  Cal.  29 ;  Ven- 
kaUuubbaraya  v.  Zamindar  o/Kavetin- 
agar,  20  Mad.  159.  Distinguish  Mahabir 
Penhad  t.  Dhanukdharx,  31.  Cal.  815. 

(to)  Lakshmi  v.  Kuttunni,  10  Mad.  57 ;  Chak- 
rapani  ▼.  Dhavji,  24  Mad.  311 ;  Bujoy 
Singh  t.  Hukum  Chand,  29  Cal.  548 ; 
Ahidhia  Prasad  ▼.  Nand  Mai,  15  AIL 
318. 

(«)  Abdul  Oani  v.  Dmmji*,  20Cal.  418;  Tim- 
manna  Y.  MahabaUit  19  Mad.  167. 


(V) 
iz) 

(a) 


(h) 
(c) 
id) 


Atmutwwissa  v.  Ashruff  Ali,  15  Cal.  488. 
Birj  Mohun  v.  Bai  Uma  Vath,  20  CaL 

8, 19  I.  A.  154. 
Arunachellam  v.  Amnaohellam,  12  Mad. 

19, 15  I.  A.  171 ;  Behari  Singh  v.  Mukat 

Swiflh,28A11.273,  276;  Uttam  Chandra 

V.  Khotra  Nath,  29  Cal.  577. 
Baman  v.  KunhayaTi,  17  Mad.  304. 
AH  Gauhar  t.  Bantidhar,  15  All,  407. 
Baroda  y.  Chunder  Kanta,  29  Cal.  682. 


Digitized  by 


Google 


CONPIRMATION   OF    SALK 


325 


312.     T£  no  such  application  as  is   mentioned  in  the   312-3*18 

last    preceding    section   be  made,   or  if 

bc^J^dLnU'Ld^^^        such  application  be  made,  and  the  objec- 

^    tion  be  disallowed,  the  Court  shall  pass 

an   order  confirming  the  sale  as  regards  the  parties  to  the 

suit  and  the  purchaser. 

If  such  application  be  made,  and   if  the   objection   be 
, allowed,  the  Court   shall   pass  an  order 

of  Its  being  allowed.  ...  •  j     xU  i 

setting  aside  the  sale. 
No  suit  to  set  aside,  on  the  ground  of  such  irregularity, 
an  order  passed  under  this  section  shall  be   broight  by  the 
party  against  whom  such  order  has  been  made. 

Order  CODfirming  sale*— **  Section  312  bars  a  suit  to  set  aside,  on  the 
ground  of  irregularity,  an  order  made  under  that  section,  and  that  includes  an 
order  confirming  the  sale  even  when  no  application  has  been  made  under  s,  311 
to  have  it  set  aside '^  (e). 

313. 


Application  to  set 
aside  sale  on  ground 
of  judgment-debtor 
having  no  saleable 
interest. 


The  purchaser  at  any  such  sale  may  apply  to  the 
Court  to  set  aside  the  &ale,  on  the  ground 
that  the  person  whose  property  purport- 
ed to  be  sold  had  no  saleable  interest 
therein,  and  the  Court  may  make  such 
order  as  it  thinks  fit :  Provided  that  no 
order  to  set  aside  a  sale  shall  be  made  unless  the  judgmetit- 
debtor  and  the  decree-holder  have  had  opportunity  of  being 
heard  against  such  order. 

Scope  of  the  section* — ^This  section  enables  the  Court  to  relieve  a  pur- 
chaser on  the  ground  that  the  judgment-debtor  had  no  saleable  interest  in  the 
property.  This  section  does  not  apply  where  a  sale  is  sought  to  be  set  aside 
by  an  auction-purchaser  on  the  ground  that  he  had  been  induced  by  ntis- 
rtpresentation  or  concealment  to  buy  the  property  for  more  than  its  real  value 
(/).    The  remedy  of  the  purchaser  in  such  a  case  is  by  a  regular  suit. 

Faleable  interest* — This  section  applies  only  where  a  judgment-debtor 
has  no  saleable  interest  at  all.  Hence  the  section  will  not  apply  if  the  judgment- 
debtor  has  even  a  partial  interest  in  the  property  sold  {g),  however  small  it  may 
be  ;  that  is  to  say,  a  purchaser  is  not  entitled  to  have  a  sale  set  aside  under 
this  section,  even  though  it  may  be  found  that  the  judgment-debtor  had  no 
saleable  interest  in  a  major  portion  of  the  property  (h). 

For  the  purpose  of  this  section,  a  mortgagor  has  a  saleable  interest  in  the 
mortgaged  property,  even  though  a  decree  has  been  obtained  by  the  mortgagee 
for  the  enforcement  of  the   mortgage   (/),  and  although  the  amount  due  under 


(e)    Bhim   Singh  v.  Sarwan,   16  Oal.  33,40; 

Damodar  v.  Vinayak,  26  Bom.  40. 
(/)    Durga  Sundari  v.  Oovinda,  10  Cal.  368. 
{gS    Bam    Coamar  t.    Shu$heet  9  Cal.  626; 


Dwarkanaih.  27  0«>«. 


Ram    Naraiii 

264. 
(h)    Swiaram  v.  Mohiram,  28  Cal.  235. 
(t)    Protap  Chunder  ▼  Panioty,  9  Cal.  508. 
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Ss. 
313-315 


the  mortgage  may  exceed  the  value  of  the  property  (/). 

Limitation. — The  application  under  this  section  must  be  made  within    60 
days  from  the  date  of  sale  :  Limitation  Act,  art. 


172. 


314. 


Confirmation  of  sale. 


If  sale  -set  aside, 
price  to  be  returned  to 
purchaser. 


No  sale  of  immoveable  property  in  execution  of 
a  decree  shall  become  absolute  until  it 
has  been  confirmed  by  the  Court. 

315,  When  a  sale  of  immoveable  pro- 
perty is  set  aside  under  section  "  3I0A/' 
312  or  313, 

or  when  it  is  found  that  the  judgment-debtor  had  no 
saleable  interest  in  the  property  which  purported  to  be  sold, 
and  the  purchaser  is  for  that  reason  deprived  of  it, 

the  purchaser  shall  be  entitled  to  receive  back  his 
purchase- money  (with  or  without  interest  as  the  Court 
may  direct)  from  any  person  to  whom  the  purchase- money 
has  been  paid. 

The  repayment  of  the  said  purchase-money  and  of  the 
interest  (if  any)  allowed  by  the  Court  may  be  enforced 
against  such  person  under  the  rules  provided  by  this  Code 
for  the  execution  of  a  decree  for  money. 

Scope  of  the  section.-  A  purchaser  may,  under  s.  313,  resist  confirmation 
of  the  sale ;  while  under  this  section  he  may  apply  after  confirmation  for  a  refund 
of  the  purchase-money  on  the  ground  that  the  judgment-debtor  had  no  saleable 
interest  in  the  property  (k).  But  no  refund  can  be  made  under  this  section,  if  the 
judgment-debtor  has  any  saleable  interest  in  the  property,  however  small  it 
may  be  (/). 

Begnlar  fiuit.— The  purchaser  is  not  limited,  where  the  judgment-debtor 
has  no  saleable  interest  in  the  property,  to  the  procedure  prescribed  by  this 
section.  It  is  competent  to  him  to  proceed  by  a  regular  suit  to  recover  the 
purchase-money  (m).  But  whether  he  proceeds  by  an  application  under  this 
section  or  by  a  regular  suit,  he  is  only  entitled  to  receive  back  his  purchase-money 
if  the  judgment-debtor  had  no  saleable  interest  at  all.  That  is  to  say,  if  it  is  found 
that  the  judgment-debtor  had  a  saleable  interest  in  sl  Portion  only  of  the  property-, 
the  purchaser  cannot  by  suit^  any  more  than  by  application^  obtain  a  refund  of 
the  purchase-money  in  proportion  to  the  extent  to  which  the  judgment-debtor  had 
no  interest.  The  reason  is  that  in  the  case  of  a  sale  under  a  decree  of  a  Court, 
there  is  no  warranty  of  title  either  by  the  decree-holder  or  by  the  Court  as  there 
is  in  the  case  of  private  sales  (n).  **The  result  is  that  the  purchaser  must  be 
taken  to  buy  the  property  with  all  risks  and  all  defects  in  the  judgment-debtor's 
title  except  as  aforesaid  by  ss.  313  and  315,  that  in  the  absence  of  fraud  his  only 
remedy  is  to  recover  back  his  purchase-money  where  it  is  found  that  the  judg- 


(j)    Sant  Lai  v.  Bamji,  9  All.  167. 
ik)    Sitmrama  ▼.  llama,  8  Mad.  99. 
(I)  Kunhamed  v.  Chathu,  9  Mad.  437 ;  Muham- 
Vidd  V.  Bachcho,  27  All.  537,  539. 


{m)    Ki$hun  Lai  ▼.  Muhamfnod,  13  All.  383; 

Shanto  Chtmdar  ▼.  Nain  SukK  23  All 

355. 
(ft)   See  Transfer  of  Propert7  Act,  s.  55  (2), 
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ment-debtor  had  no  saltahle  interest  in  the  property  at  all^  and  that  he  cannot  by 
suit,  any  more  thsm  by  application,  obtain  a  refund  in  proportion  to  the  extent  to 
which  the  judgment-debtor  had  no  interest  *'  (o). 

**It  is  found."— These  words  imply  that  the  finding  that  the  judgment- 
debtor  has  no  saleable  interest  must  be  arrived  at  in  proceedings  to  which  the 
decree-holder  was  party,  or  in  which,  having  notice,  he  might  have  applied  to  be 
made  a  party  (p), 

**  Is  deprived  of  it." — ^The  purchaser  is  not  entitled  to  a  refund  of  the 
purchase-money,  unless  it  is  found  that  the  judgment-debtor  had  no  saleable 
interest  and  that  the  purchaser  is  for  that  reason  deprived  of  the  property  (9),  or 
is  unable  to  claim  possession  thereof  (r). 

''Any  person  to  whom  the  money  has  heen  paid."— This  includes  a 

decree-holder  who  has  obtained  a  rateable  share  under  s.  295  (s). 

Limitation.— The  period  of  limitation  for  an  application  under  this  section 
is  not  60  days  from  the  date  of  sale  under  art.  172,  but  three  years  from  the 
accrual  of  the  right  under  art.  178  of  the  Limitation  Act  (Jt).  The  period  of 
limitation  for  a  regular  suit  to  recover  back  the  purchase-money  is  six  years  from 
the  accrual  of  the  right  under  art.  120  of  the  said  Act  (u). 

316«      When  a  sale  of  immoveable  property  has  become 
Certificate  to   pur-     absolute  in  mauner  aforesaid,  the  Court 

chaser  of  immoveable  shall  grant  a  Certificate  stating  the  pro- 
property,  perty  sold  and  the  name  of  the  person 
who  at  the  time  of  sale  is  declared  to  be  the  purchaser. 
Such  certificate  shall  bear  the  date  of  the  confirmation  of 
the  sale ;  and,  so  far  as  regards  the  parties  to  the  suit  and 
persons  claiming  through  or  under  them,  the  title  to  the 
property  sold  shall  vest  in  the  purchaser  from  the  date  of 
such  certificate  and  not  before  : 

Provided  that  the  decree  under  which  the  sale  took 
place  was  still  subsisting  at  that  date. 

Sale  certiflcate.— A  sale  certificate  is  granted  to  a  purchaser  at  a  Court- 
sale  after  the  sale  has  become  absolute.  If  the  purchaser  is  dead,  the  certificate 
may  be  granted  to  his  legal  representative  (v).  The  effect  of  the  certificate -is  to 
vest  the  property  in  the  purchaser  from  the  date  of  the  certificate  and  to  entitle  the 
purchaser  to  hold  the  property  sold  against  the  judgment-debtor  and  his  repre- 
sentatives (w).  But  this  does  not  a£Fect  any  rights  which  third  parties  may  have 
in  the  property,  as  is  clear  from  the  words  **so  far  as  regards  the  parties  to  the 
suit.  *'  In  other  words,  a  purchaser  at  a  judicial  sale  gets  a  good  title  as  against 
persons  who  are  bound  by  the  decree  (x).  And  he  takes  a  good  title,  even  though 
the  decree  was  one  which  the  Court  ought  not  to  have  made  (y). 


315-316 


(0)  Shanto  Chander  y.  Nain  Sukh,  23  All. 
356 ;  Muhammad  t.  Bachcho,  27  All.  537; 
Sundara  v.  Venkata,  17  Mad.  228 ;  Doyal 
▼.  Amritalal,  29  Cal.  370.  See  also  Ad- 
ministrator General  y.  Aghore,  29  Cal. 
420. 

.p)    Vithoba  t.  Esat,  18  Bom.  594. 

)q)    Gunhidawa  v.  Gangaya,  22  Bom.  783. 

W)    Sivarama  t.  Bama,  8  Mad.  99. 


[8)    Kishun  Lai  v.  Muhammad,  13  All.  383. 
{t)    Girdhari  v.  Sital,  11  All.  y/2. 
(u)  Nilakanta  y.  Imam  Shahib,  16  Mad.  361. 
(v)    Vinayak  Narayan  In  re,  24  Bom.  120. 
(w)  Sowdamini  v.  Krishna,  4 B.  L.  R,  F.  B.  11. 
(x)    Umes  Chunder  v.  Zahur  Fatima,  18  Cal. 

164. 178. 17  I.  A.  201. 
{y)    KaunHlla  y.  Chander  Sen,  22  All.  377. 
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S.  316  Bights  of  purchaser  at  a  Court-sale. — As  regards  private  sales,  there 

is  under  s.  55  (2)  of  the  Transfer  of  Property  Act,  in  the  absence  of  a  contract  to 
the  contrary,  an  implied  covenant  for  title  by  the  vendor.  But  as  regards  sales 
under  a  decree  of  a  Court,  there  is  no  warranty  of  title  either  by  the  decree-holder 
or  by  the  Court.  Section  237  of  the  Code  shows  that  the  decree-holder,  when 
applying  for  execution,  has  only  to  specify  the  judgment-debtor's  share  or  interest 
in  the  property  "to  the  best  of  his  belief,"  and  •*  so  far  as  he  has  been  able  to  as- 
certain the  same."  Section  287  shows  that  the  proclamation  only  professes  to 
specify  the  particulars  prescribed  by  the  section,  including  the  property  to  be  sold 
and  the  judgment-debtor's  interest  therein  *'  as  fairly  and  accurately  as  possible," 
and  *'as  far  as  it  has  been  ascertained  by  the  Court."  Hence  what  passes  to  a 
purchaser  at  a  Court-sale  is  the  "  right,  title  and  interest  "  of  the  judgment-debtor, 
whatever  that  interest  may  be.  In  other  words,  a  purchaser  at  a  Court-sale  buys 
the  property  with  all  risks  and  all  defects  in  the  judgment-debtor's  title,  except 
where  it  is  found  that  the  judgment-debtor  had  no  saleable  interest  at  all  {z).  In 
the  latter  case,  the  purchaser  may  apply  to  have  the  sale  set  aside  (s.  313),  and 
for  a  refund  of  the  purchase-money  (s.  315),  or  he  may  bring  a  regular  suit  for  the 
purpose  (a).  And  if  the  purchase-money  has  been  distributed  amongst  the  credi- 
tors of  the  judgment-debtor  (s.  295),  he  may  follow  the  money  in  their  hands  (6). 
But — and  this  is  an  important  consequence  of  the  purchaser  buying  only  the  right, 
title  and  interest  of  the  judgment-debtor— the  sale  will  not  be  set  aside,  if  the 
judgment-debtor  has  even  a  partial  interest  in  the  property,  nor  will  the  purchaser 
be  entitled  to  a  refund  of  €he  purchase-money  to  the  extent  to  which  the  judgment- 
debtor  had  no  interest,  unless  the  case  be  one  of  fraud  (c). 

Suhsisting  decree. — The  proviso  to  the  section  shows  that  the  Court 
ought  not  to  confirm  a  sale  under  s.  312  when  at  the  time  such  confirmation 
is  asked  for,  the  decree  had  ceased  to  be  a  subsisting  decree  (d),  A  decree  is  said 
to  be  subsisting,  if  it  has  not  been  reversed  (e),  even  though  at  the  time  of  the 
sale  the  execution  may  have  been  barred  by  limitation  (/). 

Suit  for  possession  by  purchaser.  -  A  purchaser  at  a  Court-sale  cannot 
maintain  a  suit  for  possession  against  a  third  party  in  possession  of  the  property, 
unless  he  has  obtained  a  certificate  of  sale  before  suit  (g).  The  reason  is  that  the 
transfer  of  property  to  the  purchaser  is  not  complete  until  the  certificate  is 
granted  (/i).  But  as  against  the  judgment-debtor  or  his  representative  the  pur- 
chaser is  entitled  to  possession  though  no  certificate  has  been  obtained,  provided 
the  sale  is  confirmed.  The  reason  is  that  as  against  the  judgment-debtor  or  his 
representative  the  purchaser's  title  is  complete  when  the  order  confirming  the 
sale  is  made  (i). 

Suit  for  redemption  by  purchaser.  — A  purchaser  of  an  equity  of  re- 
demption may  sue  the  mortgagee  for  redemption  even  before  a  sale-certificate  has 
been  granted  to  him,  and  he  will  be  entitled  to  a  decree  if  he  produces  the  sale- 
certificate  at  the  time  of  decree.    The  reason  is  that  a  suit  for  redemption  is  a 


(z)  Dorab  Ally  v.  Executors  of  Khajah  Mo- 
heeoocUleen,  3  Csd.  806  5  I.  A.  116;  S/ian- 
to  Chandar  v.  Nain  Sukh,  23  All.  355; 
Sundara  \.  Venkata,  17  Mad.  228 ;  So- 
bhaghchand  v.  Qulabchand,  6  Bom.  193. 

Kishun  Lal\.  Muhammad,  13  All.  383; 
Shaiito  Chandar  v.  Nain  Sukh,  23  All. 
355.  -     . 

Kishan  Lai  v.  Muhammad,  13  A11.5383. 

Shanto  Chandar  v.  Nain  Sukh,  23  All. 
355 ;  Muhammad  v.  Bachcho,  27  All.  537 ; 
Uam  Narain  t.  Dwarkanath,  27    Cal. 


{«) 


(b) 


264 ;    Boyal  v.  Amrita^  29.  Cal.  370 ;  Ad- 

miniatrator-Qeneral  v.  Aghore,  29  Cal. 

420;  Dhondu  v.  Bawji,  4  B.  H.  C,  A.  C. 

114. 
DoyaMoyi  ▼.  Sarat  Ohunder,  25  CaL  175, 

179 ;  Mul  Ohand  t.,  Mukta,  10  All.  83. 
Mahomed  v.  KoHl,  7  Cal.  91. 
Saroda  Chum  v.  Mahomed,  11  CaL  376. 
Harkisandae  v.  Bai  Ichha,  4  Bom.  155. 
Padu  V.  Bakhmai,  10  Bom.  H.  C.  435. 
Khuehal  t.  Bhimabai,  12  Bom.  589 ;  Shw- 

ram  y.  Bavji,  7  Bom.  254. 
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suit  of  an  equitable  nature,  and  a  purchaser  at  a  Court-sale  has  an  equitable  inter- 
est in  the  property,  though  no  sale  certificate  has  been  granted,  sufficient  to 
entitle  him  to  maintain  a  suit  of  an  equitable  character  (fj. 

Snit  for  mesne-profits  by  parcha4sier.— Since  the  title  to  the  property 

sold  vests  in  the  purchaser  from  the  date  of  the  sale-certiflcate,  and  not  before,  the 
purchaser  is  not  entitled  to  mesne-proflts  from  the  date  of  sale,  but  only  from  the 
date  of  the  certificate  {k). 

Bi<ht  to  possession  as  between  snccessive  purchasers.— ^4  purchases 

certain  property  at  a  Court-sale  in  execution  of  a  money-decree  against  X.  The 
same  property  is  subsequently  purchased  by  B  in  execution  of  another  money- 
decree  against  X.  B  obtains  a  certificate  of  sale,  and  is  put  into  possession  of 
the  property.  Subsequently  A  obtains  a  certificate  of  sale,  and  sues  B  for 
possession.  A  is  entitled  to  succeed.  The  reason  is  that  A  had  by  his  prior 
purchase  obtained  an  equitable  interest  in  the  property,  although  he  had  not 
obtained  a  sale-certificate.  B,  therefore,  purchased  subject  to  A^s  equitable 
interest,  and  A's  title  having  been  subsequently  perfected  by  the  issue  of  the 
certificate,  he  became  entitled  to  possession   (/). 

What  passes  at  a  Court-sale  —it  has  been  stated  above  that  what 
passes  to  a  purchaser  at  a  Court-sale  in  execution  of  a  money-decree  is  the  **  right, 
title  and  interest  *'  of  the  judgment-debtor  in  the  property  sold.  To  determine 
the  nature  and  extent  of  the  judgment-debtor's  right,  title  and  interest  in  the 
property  sold,  the  test  is,  as  stated  by  Lord  Watson  in  the  course  of  the  argument 
in  Pettachi  Chettiar  v.  Chinnatambiar  (m),  what  did  the  Court  intend  to  sell, 
and  what  did  the  purchaser  understand  that  he  bought  ?  These  are  questions  of 
fact,  or  rather  of  mixed  law  and  fact,  and  must  be  determined  according  to  the 
evidence  in  the  particular  case  (n).  This  test  was  applied  in  Balvant  v.  Hira- 
chand  (o),  cited  in  the  next  following  paragraph,  and  in  Abdul  Aziz  v. 
Appayasami  (p)  cited  in  the  paragraph  after  the  next. 

In  this  connection  it  may  be  noted  that  by  a  sale  of  mortgaged  property 
in  execution  of  a  mortgage-decree  obtained  by  the  mortgagee  against  the  mort- 
gagor the  interest  of  both  the  mortgagor  and  the  mortgagee  passes  to  the 
purchaser  (q). 

Variance  between  proclamation  of  sale  and  sale-certificate.— Where 
there  is  a  difference  between  the  proclamation  of  sale  and  the  sale-certiflcate,  the 
particulars  set  forth  in  the  proclamation  must  be  taken  as  of  superior  authority 
(r).  Thus  where  the  proclamation  of  sale  stated  that  the  whole  interest  of  five 
brothers  in  a  mortgaged  property  was  to  be  sold,  and  by  a  mistake  on  the  part 
of  the  officer  in  charge  of  the  sale,  the  certificate  of  sale  omitted  to  mention  the 
names  of  four  of  the  brothers,  it  was  held  that  what  was  sold  to  the  purchaser 
was  the  property  as  described  in  the  proclamation  of  sale,  and  not  the  property 
as  erroneously  described  in  the  sale-certiflcate  (s).  In  the  course  of  the  judgment 
it  was  said:  "The  real  question  in  such  case,  under  the  present  Code  of  Civil 
Procedure,   seems  therefore  to  be  what  was  the  sale,  i.  e.,  what  was  bargained 


S.  316 


(i) 

(Ac) 

(0 


(m) 


KrUhnaji  t.  Oane$h,  6  Bom.  139. 

Amir  Kazim  v.  DarbarU  24  All.  475. 

Teahvant  v.  Qovind,  10  Bom.  453 ;  Chin- 
tamanrav  v.  Vithabai,  11  Bom.  588.  Con- 
trast Nai\/undepa  v.  Churulingapat  9 
Bom.  10. 

10  Mad.  241,  248,  14  I.  A.  84.  See  also 
Simbhunath  v.  Gopal  Singh,  14  Cal.  572, 
579, 14  L  A.  77 ;  Mahabir  Pershad  v.  Mo- 
he9war  NatK  17  Cal.  584«  588-89,  17  I. 


(n) 


(0) 

(J» 
(«) 
(r) 

(») 


A.  11. 

Abdul  AtiMY.  Appayasami,  27  Mad.  131, 
31  LA.  1 ;  2'ara  Lai  v.  Sarobar  Singh^ 
27  Cal.  407, 27  I.  A.  33. 

27  Bom.  334. 

27  Mad.  131,  31  L  A.  1. 

Magan  Lai  v.  Shakra,  22  Bom.  945. 

Uma  Churn  v.  Oobind  Chunder,  1  C.  L. 

B.  460. 

BaM>ant  ▼.  Hirachandt  27  Bom.  334. 
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and  paid  for,  and  that  must  depend  not  on  erroneous  statements  of  what  ^ 
offered  for  sale,  but  on  what  was  actually  offered  for  sale,  and  bid  for.  What 
[is  actually]  offered  for  sale  [is]  determined  by  the  order  of  the  Court  and  the 
proclamation."  Under  the  present  Code  a  sale-certificate  is  not  conclusive  as  to 
the  property  sold  as  it  was  under  the  Code  of  1859  (0- 

Effect  of  new  interpretation  of  law  on  sale.— /i  purchased  at  a  Court- 
sale  the  ** right  title  and  interest''  of  B  in  an  impartible  zamindari.  By  the  law 
as  then  interpreted,  the  holder  of  such  a  zamindari  had  only  a  life-interest  in 
the  zamindari.  [  ^  must  therefore  be  deemed  to  have  purchased  only  the  life- 
interest  of  B],  Subsequently  this  interpretation  of  the  law  was  reversed  by 
the  Judicial  Committee  which  decided  that  the  holder  of  an  impartible  zamindari 
had  an  absolute  interest  in  it,  and  that  such  interest  was  alienable.  This  new 
interpretation  does  not  entitle  A  to  claim  that  what  he  purchased  at  the  sale  was 
the  absolute  interest  of  B  (u). 

Amendment  of  sale-certificate.— A  purchaser  at  a  Court-sale  may  apply 
to  the  Court  for  amendment  of  the  sale  certificate  where  the  description  of  the 
property  in  the  certificate  differs  from  that  in  the  proclamation.  The  Court  may 
allow  or  refuse  the  amendment,  but  no  appeal  lies  from  the  order  in  either  case. 
Such  an  order  is  not  appealable  under  s.  588;  nor  is  it  appealable  under  s.  244, 
for  the  question  cannot  be  regarded  as  one  relating  to  the  ••execution,  discharge 
or  satisfaction "  of  the  decree,  the  decree  having  been  already  executed.  The 
only  question  in  such  a  case  is  whether  the  certificate  given  to  the  auction 
purchaser  gives  a  right  description  of  the  property  sold  (v). 

Limitation.— The  provisions  of  the  Limitation  Act  do  not  apply  to  appli- 
cations for  a  sale  certificate.  The  reason  is  that  it  is  the  duty  of  the  Court  on 
the  sale  becoming  absolute  to  issue  a  sale-certificate,  and  there  is  no  duty 
imposed  on  the  purchaser  to  apply  for  such  a  certificate.  The  action  of  the 
Court  in  granting  the  certificate  is  ministerial  and  not  judicial.  The  Limitation 
Act  does  not  apply  to  applications  to  the  Court  to  do  what  it  has  no  discretion  to 
refuse,  nor  to  applications  for  exercise  of  functions  of  a  ministerial  character. 
Hence  if  the  Court  fails  to  issue  a  sale-certificate,  and  the  purchaser  has  there- 
upon to  apply  to  the  Court  for  a  grant  of  the  certificate,  the  application  may  be 
made  at  any  time  (u;). 

Effect  of  sale-certificate  on  irregnlarities.-  All  irregularities,  though 
material,  are  cured  by  the  certificate  of  sale  (x). 

317      No  suit  shall  be  maintained  against  the  certified 

Bar  to  suit  against     purchaser  on  the,  ground   that  the  pur- 

purchaser  buying  be-     chase  was   made  on   behalf  of  any    other 

"*"'*  person,  or  on  behalf  of  some  one  through 

whom  such  other  person  claims. 

Nothing  in  this  section  shall  bar  a  suit  to  obtain  a  de- 
claration that  the  name  of  the  certified  purchaser  was  insert- 
ed  in  the  certificate  fraudulently  or  without  the  consent  of 
the  real  purchaser. 


(t)    Balwant    y.   Hiraehand,     27    Bom.  334; 

Bamehandra  t.  Haxi  Kcuim,  16  Mad.  207. 
(u)    Abdul  AxiM  y.  Appaya$amit  27  Mad.  131, 

31  I.  A.  1. 
(«)    Bu/ha  Boy  y.  Bam  Kumar,  26  Cal.  529; 

Saddo  7.  BanH,  23  All.  476;  Mammod  y. 


Locke,  20  Mad.  487. 
(w)    Kylaaa  y.  BamoBami,  4  Mad.  172 ;  Vithal 

y.  Vithq/irav,  6  Bom.  586. 
(sc)    BalkrUhna  y.  Mawma,  5  All.  142,  157, 9 

I.  A.  182;  Naigar  y.  Bhaakar,   10  Bom. 
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Benami  pnrcbases- — "^^e  object  of  the  section  is  to  put  a  stop  to  benami 
purchases  at  execution-sales  (37).  Where  A ,  under  a  secret  understanding  with 
B^  purchases  property  with  his  own  moneys  but  in  B*s  name,  the  purchase  is  said 
to  be  benami.  In  such  a  case  B  is  merely  a  benamidar  or  ostensible  owner,  and 
holds  the  property  in  trust  for  ^4 ,  so  that  A  may  compel  B  to  transfer  the  property 
to  him  (A).  If,  however,  A's  object  in  purchasing  the  property  in  B*s  name  was 
to  defraud  his  creditors  and  the  object  of  the  fraud  is  carried  out,  the  Court  will 
not  help  A  in  recovering  possession  of  the  property  from  B,  But  if  the  object  of 
the  fraud  is  not  carried  out,  the  Court  will  help  A  in  recovering  possession  of  the 
property  from  B  notwithstanding  A*s  primary  intention  to  effect  a  fraud.  This  is 
the  law  as  applicable  to  benami  purchases  at  a  private  sale  (z).  The  law  is  very 
strict  in  the  case  of  benami  purchases  at  a  Court-sate,  so  that  if  A  purchases 
property  in  B's  name  at  a  Court-sale,  and  a  certificate  of  sale  is  issued  to  B,  B 
will  be  conclusively  deemed  to  be  the  real  purchaser,  and  no  suit  will  lie  under 
this  section  by  A  against  B  for  possession  of  the  property,  unless  A  can  prove  that 
/?'s  name  was  inserted  in  the  certificate  fraudulently  or  without  his  consent  (see 
para.  (2)  of  the  section).  The  same  rule  applies  even  where  the  claim  made  by  the 
beneficial  owner  is  not  for  the  whole  of  the  property  of  which  the  defendant  is  the 
certified  purchaser.  Thus  if  B  is  the  certified  purchaser  of  certain  property  part 
of  which  was  purchased  by  him  on  his  own  account  and  part  benami  for  A , 
A  is  not  entitled  to  maintain  a  suit  under  this  section  for  recovery  of  the  fart 
purchased  by  B  benami  for  him  (a). 

This  section  must  be  COnstraed  strictly. — Where  a  transaction  is  once 
made  out  to  be  benami,  the  Courts  of  India,  which  are  bound  to  decide  according 
to  equity  and  good  conscience,  will  deal  with  it  in  the  same  manner  as  it  would 
be  treated  by  an  English  Court  of  equity  (b).  That  is  to  say,  effect  will  be  given 
to  the  real  and  not  to  the  nominal  title,  unless  the  result  of  doing  so  would  be  to 
work  a  fraud  upon  innocent  persons  (c).  The  present  section  provides  that  when 
property  is  sold  at  a  Court-sale,  no  suit  shall  be  maintained  against  the  certified 
purchaser  on  the  ground  that  the  purchase  was  made  benami.  It  provides  in 
effect  that  the  certified  purchaser  shall  be  conclusively  deemed  to  be  the  real 
purchaser,  and  shall  not  be  liable  to  be  ousted  on  the  ground  that  his  purchase 
was  really  made  on  behalf  of  another.  In  other  words,  the  provisions  of  the 
present  section  bar  the  equitable  jurisdiction  of  the  Courts.  The  section,  there- 
fore, must  be  construed  strictly  and  not  extended  beyond  its  express  terms.  But 
though  the  section  prohibits  suits  against  the  certified  purchaser  to  assert  a 
benami  title  against  him,  it  does  not  make  benami  purchases  illegal  {d).  The 
object  of  the  stringent  provisions  of  this  section  is  to  discourage  benami  purchases 
at  a  Court-sale,  but  not  to  render  such  purchases  ilhgal. 

Scope  of  the  section. — This  section  provides  that  no  suit  shall  lie  against 
the  certified  purchaser  on  the  ground  that  he  was  only  the  ostensible  purchaser. 
In  other  words,  it  is  only  in  suits  against  the  certified  purchaser  that  such  pur- 
chaser shall  be  conclusively  deemed  to  be  the  real  purchaser.  Hence  if  the  real 
owner  is  actually  and  honestly  in  possession,  and  a  suit  is  brought  by  the  certified 
purchaser  as  plaintiff  against  the  real  owner  for  rents  and  profits  or  for  possession 
of  the  property  of  which  he  is  the  certified  purchaser,  the  real  owner  may  resist 


S.  317 


(y)   Bodh  Sing  y.  Chuneah  Chundert  12  B.  L.  B. 

317. 
(«)    Qovinda  y.  Lala  Kiahun,   28  Cal.  370; 

Mayne's  Hindn  Law,  8.  446. 
(a)   Durga  y.  Bhagwandaa,  23  AIL  34.  But  see 

Bari  y.  Bamehcmdra,  8  Bom,  L.  R.  873. 


(5)    Kahandaa,  ex  parte,  5  Bom.  154. 

(c)    Mayne'8  Hindu  Law,  s.  442. 

id)    Buhune  y.  Lalla  Buhooree,  14  M.  I.  A.  496. 

Lokhee  y.  Kalypudde,  23  W.  K.  358.  2  I. 

A.  154; 
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S.  317  the  suit  on  the  ground  that  the  certified  purchaser  was  only  a  benamidar  (e).  And 
since  the  section  bars  suits  brought  against  the  certified  purchaser  as  defendant, 
a  suit  by  such  purchaser  as  plaintiff  for  a  declaration  that  he  purchased  the 
property  on  his  own  behalf  and  not  benami  for  another,  is  not  barred  under 
this  section  (/). 

Suit  by  "a  third  person"  for  a  declaration  that  the  certified 
purchaser  is  merely  the  benamidar— it  has  been  held  by  the  High  Court  of 
Calcutta  that  the  only  suits  barred  under  this  section  are  suits  brought  by  the 
beneficial  owner  as  plaintiff  ^gaCm^t  the  certified  purchaser  as  defendant,  and 
that  suits  brought  by  a  third  party  as  plaint ff  against  the  certified  purchaser 
as  defendant  for  a  declaration  that  the  property,  though  ostensibly  sold  to  the 
certified  purchaser,  is  liable  to  satisfy  a  claim  of  such  third  party  against  the 
beneficial  owner,  are  not  barred  under  this  section  (g).  On  the  other  hand,  it 
has  been  held  by  the  High  Courts  of  Madras  (/t)  and  Allahabad  (i),  that  suits 
even  of  the  latter  description,  that  is,  suits  brought  by  ^third  person  as  plaintiff, 
are  barred  under  this  section. 

Illustration. 

A  obtains  a  decree  against  B,  and  attaches  certain  property  alleged  to 
belong  to  B.  C  objects  to  the  attachment,  alleging  that  he  is  the  certified  purcha- 
ser of  the  property  having  purchased  the  same  at  a  Court-sale  held  in  execution 
of  a  decree  obtained  against  B  by  IK  A  alleges  that  the  property  was  purchased 
by  C  benami  for  B,  and  sues  C  for  a  declaration  that  C  was  merely  the  benamidar 
for  B.  C  contends  that  the  suit  is  barred  under  this  section.  According  to  the 
Calcutta  decisions,  the  suit  is  not  barred,  for  the  suit  is  brought  by  a  third 
person^  and  not  by  the  beneficial  owner.  According  to  the  Madras  and  Allahabad 
decisions,  the  suit  is  barred. 

feoit  l)y  beneficial  owner  in  possession  for  declaration  of  title- 
It  has  been  held  by  the  High  Court  of  Calcutta  that  a  suit  by  a  beneficial  owner 
in  possession  for  a  declaration  of  his  right  to  the  property  against  the  certified 
purchaser  is  not  barred  under  this  section  (/).  On  the  other  hand,  it  has  been 
held  by  the  High  Court  of  Allahabad  that  such  a  suit  is  barred  under  this  section 
(k),  A  obtains  a  decree  against  B.  In  execution  of  the  decree  certain  property 
belonging  to  B  is  sold.  B  himself  purchases  the  property,  but  the  purchase  is 
made  in  C^s  name.  The  certificate  of  sale  is  granted  to  (\  but  B  continues  in 
possession  of  the  property.  Some  years  after  C  gives  notice  to  the  tenants  not 
to  pay  the  rent  to  B.  B  thereupon  sues  C  for  a  declaration  that  he  is  the  real 
purchaser  and  for  an  injunction  restraining  him  from  interfering  with  i/s 
tenants.  The  suit  is  not  barred  according  to  the  Calcutta  decision.  It  is  barred 
according  to  the  Allahabad  decision.  In  the  Calcutta  case,  the  Court  said :  "It  is 
not  a  case  in  which  the  plaintiff  seeks  to  obtain  a  decree  for  possession  against 
the  ostensible  purchaser.  Resting,  as  it  does,  on  an  existing  possession^  we  do 
not  think  that  it  is  a  suit  of  the  nature  prohibited  by  s.  317."  As  to  this  it  was 
observed  by  Strachey,  C.  J.,  in  the  Allahabad  case  cited  above:  **If  the  learned 
Judges  in  that  case  meant  to  lay  down  that  s.  317  applies  only  where  the  plaintiff, 


(«)    Buhuns  V.  Lalla  Buheree,  14  M.  I.  A.  496; 

Lokhee  v.  Kalypuddo,  23  W.  R.  358.  2  I. 

A.  154;  Jan  Muhammad  v.  Ilahi  BaJcah, 

lAll.  290:   Qovinda  v.  Lai  Kiahan,  28 

Cal.  370;  Viahnuy.  Ra^ho,  5  Bom.  L.R.  329; 

ahazi-^iid'Din  v.  Buhan  Dial,  27  All.  443. 
(/)    UneovtnanUd   Service    Bank  v.   Abdul 

BaH,  18  All.  461. 
(g)    Kanizak  r   Monohur,  12  Cal.  204;  Sithhn 

Bibi  T.  Hara  Lai,  21  Cal.  519. 


ih) 


(i) 


Bama  Kurup  y.  Sridevi,  16  Mad.  290.  Bat 
see  Kollantavida  v.  Tiruvalil,  20  Mad. 
362. 

Delhi  and  London  Bank  v.  Partab  Bhaa- 
kar,  21  All.  29. :  Kiahan  Lai  ▼.  Garurud- 
dhawaja Praaad,%l  A)l.<238;  Ram  Narain 
V.  Moftanian^TB  All.  82;  KhudaBakhah 
y.  Aeiz  Alam,  27  All.  194. 

Saati  Chum  v.  Aunoj^utna,  23  Cal.  699. 

Biahan  Dial  v.  Ohaxi-ud-Din^  23  All.  175. 
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being  out  of  possession,  seeks  to  recover  possession  from  a  certified  purchaser, 
and  can  never  apply  to  a  suit  by  a  plaintiff  in  possession  for  a  declaration 
that  the  certified  purchaser  out  of  possession  was  not  the  real  purchaser,  I  cannot 
agree  with  them/'  Banerji,  J.,  said:  **The  first  paragraph  [of  the  section] 
is  not  confined  to  a  suit  for  recovery  of  possession  only."  It  is  settled  law, 
however,  that  if  the  beneficial  owner  has  been  in  possession  for  twelve  years  or 
fftore,  a  suit  will  lie  at  his  instance  against  the  benamidar  for  a  declaration 
of  his  title  to  the  property.  The  basis  of  such  a  suit  is  the  plaintiff's  title  by 
possession.  The  suit  is  based,  not  on  the  ground  that  the  defendant  is  a 
benamidar,  but  on  the  title  by  possession  only.  Such  a  suit  does  not  come  within 
the  purview  of  this  section  (/). 


S.  317 


Joint  Hindn  family* — Where  property  is  purchased  at  a  Court-sale  in 
the  name  of  a  benamidar  with  funds  belonging  to  a  joint  Hindu  family,  a  suit 
will  lie  by  a  co-parcener  who  was  not  a  party  to  the  benami  transaction  for  his 
share  of  the  property  against  the  other  co-parceners  as  well  as  the  benamidar  (m). 

Waiver  by  certified  purchaser  of  right  of  possession.— it  has  been 
held  by  the  High  Court  of  Madras,  that  if,  after  obtaining  a  certificate  of  sale, 
the  purchaser  acknowledges  that  his  purchase  is  benami  and  gives  up  possession, 
such  act  may,  by  reason  of  the  antecedent  relation  between  the  parties,  operate 
as  a  valid  transfer  of  the  property.  Thus  if  A  is  the  managtr  of  ^*s  estate 
[  and  this  is  the  antecedent  relation  between  the  parties  J ,  and  the  estate  is  sold 
in  execution  of  a  decree  against  Ji  and  is  purchased  by  JJ  in  A 's  name,  a  suit 
will  lie  at  the  instance  of  B  against  A  for  possession,  if,  after  obtaining  the 
certificate  of  sale,  i4  a//otcs  ^ /o  con^mMC  in  possession,  and  thereafter  disturbs 
B  in  his  possession.  The  reason  given  is  that  the  permission  to  hold  possession 
amounts  to  a  transfer  of  title  from  the  benamidar  to  the  beneficial  owner,  and 
the  suit  is  thus  barred,  not  on  the  ground  that  the  purchase  was  benami  but  on  a 
fresh  title  created  by  the  transfer  (n).  This  view  has  been  dissented  from  by 
the  High  Court  of  Allahabad,  and  it  has  been  held  by  that  Court,  relying  on  the 
Privy  Council  case  of  Lokhee  v.  Kalypuddo  (o),  that  the  mere  permission  to 
hold  possession  cannot  alone  give  or  transfer  a  title  from  the  benamidar  to  the 
real  owner,  and  that  a  suit  like  the  above  would  be  barred  under  this  section  (p). 

Certified  purchaser. — Where  a  purchaser  who  had  not  obtained  a  cer- 
tificate was  sued,  and  afterwards  applied  for  and  obtained  a  certificate,  it  was 
held  that  he  was  a  certified  purchaser  within  the  meaning  of  this  section   iq). 

Successor  in  title  of  certified  purchaser —It  has  been  held  by  the 
High  Courts  of  Madras,  Allahabad  and  Calcutta  that  the  expression  **  certified 
purchaser**  in  this  section  does  not  include  a  person  claiming  through  or  under 
the  certified  purchaser,  such  as  his  heir  or  assignee  (r),  and  this  section  there- 
fore is  no  bar  to  a  suit  against  such  person.  On  the  other  hand,  it  has  been 
held  by  the  Bombay  High  Court,  that  the  expression  "  certified  purchaser  **  in- 
cludes his  successor  in  title  (s). 


(I)  Kainmuddin  v.  Niamut,  19  Gal.  199.  See 
also  BWian  Dial  v.  Qhazirud-Din,  23 
All.  175,178-179. 

(m)  Nateta  yL  Venkatramayyan,  6  Mad.  135 ; 
Minakmi  v.  Kallanaratruit  20  Mad.  349. 

(?i)  Monappa  v.  Surappa,  11  Mad.  234, 
followed  iu  Sankunni  v.  Narayanan, 
17  Mad.  282  and  Kumbaliiiga  y.  Aria- 
putra,  18  Mad.  436. 


(o) 
iP) 

iq) 

(r) 


(«) 


23  W.  R.  358,  2  I.  A.  154. 

Iii8}uin  Dial  v.  Ohasv-iid-Din,  23  All.  175, 

179-180. 
Aldwell  y.  Ilahi  Dakhsh,  5  All.  478. 
Theyyaoelan  v.  Kochan,  21  Mad.  7;  Sibta 

v.  Bltagoli,  21  All.  196;  Dukhada  y.  Sri- 

monto,  26  Cal.  950. 
Hari  v.  Bamchandra,  8  Bom.  L.B.  873. 
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818^320  318.     When  the  property  sold  is  in  the  occupancy  of 

_  ..         ,.  the  ludo^ment-debtor    or  of  some  person 

Delivery  of  im move-  i  •     i     i     i/»  p  >    •     • 

able  property  in  occu-  on  his  benalt  OF  oi  some  person  canning 
pancy  of  judgment-  under  a  title  created  by  the  judgment- 
debtor  subsequently  to  the  attachment  of 
such  property,  and  a  certificate  in  respect  thereof  has  been 
granted  under  section  316,  the  Court  shall,  on  application  by 
the  purchaser,  order  delivery  to  be  made  by  putting  the 
purchaser  or  any  person  whom  he  may  appoint  to  receive  Heli- 
very  on  his  behalf  in  possession  of  the  property  and,  if  need 
be,  by  removing  any  person  who  refuses  to  vacate  the  ame. 

Delivery  of  possession. — The  possession  contemplated  by  this  section 
is  khas  or  actual  possession.     See  notes  to  s.  263. 

Separate  suit  when  barred- — Questions  arising  under  this  section,  where 
the  decree-holder  is  the  purchaser,  have  been  held  to  be  questions  '*  relating  to  the 
execution,  discharge  or  satisfaction  of  the  decree  '*  within  the  meaning  of  s.  244. 
Such  questions  therefore  are  to  be  determined  by  order  of  the  Court  executing 
the  decree  and  not  by  separate  suit  (t).  An  order  determining  any  such  question 
is  a  decree,  and  is  therefore  appealable  (u). 

319.  When  the  property  sold  is  in  the   occupancy  of 
Delivery  of  immove-     ^  tenant  Or  Other  person  entitled  to  occu- 

abie  property  in  occu-  py  the  samc,  and  a  Certificate  in  respect 
pancy  of  tenant.  thereof  has  been   granted   under  section 

316,  the  Court  bhall  order  delivery  thereof  to  be  made  by 
affixing  a  copy  of  the  certificate  ot  sale  in  some  conspicuous 
place  on  the  property,  and  proclaiming  to  the  occupant, 
by  beat  of  drum  or  in  such  other  mode  as  may  be  customary, 
at  some  convenient  place,  that  the  interest  of  the  judgment- 
debtor  has  been  transferred  to  the  purchaser. 

Delivery  of  possession' — The  possession  contemplated  by  this  section  is 
symbolical  possession :  see  notes  to  s.  263.  Symbolical  possession  delivered 
under  this  section  does  not  amount  to  dispossession  of  the  original  possessor  so 
as  to  entitle  the  auction -purchaser  to  apply  under  s.  335  (v). 

320.  The  Local  Government  may,  with  the  sanction 
Power  to  prescribe     ^^  ^^^  Governor-General  in  Council,  de- 

ruies  for  transferring     clarc,  by  notification  in  the  official  Gazet* 

to  Collector  execution      ^      ^^^^  ^^  j^^j    ^^^^   j-j^      exeCUtion 

of  certam  decrees.  J  ,     J  . 

ot  decrees  m  cases  in  which  a  Court  has 
ordered  any  immoveable  property  to  be  sold,  or  the  execution 
of  any  particular  kind  of  such  decrees,  or  the  execution  of 

yt)    J!Catto^atT.  ^aman,  26 Mad.  740;  AfcKf/iu-   I  (u)    fcmtiat/ia  y.  UthuTnanaa.  25  Mad.  539. 
tudan  T.  QobindUt  27  Cal.  34.  |   (v)    Ibrahim  v.  BamjadUt  30  Cal.  710. 
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decrees  ordering  the  sale  o£  any  particular  kind  of,  or  interest     S.  820 
in,     immoveable    property,    shall    be    transferred    to     the 
Collector,  and  rescind  or  modify  any  such  declaration. 

The  Local  Government  may  also,  notwithstanding  any- 
thing hereinbefore  contained,  from  time 
ruks^as  to  tl-^smi^  *^  ^^^^  prescribe  rules  for  the  transmis- 
sion, execution  and  siou  of  the  dccrec  from  the  Court  to  the 
retransmission  of  de-  ^^jHector,  and  for  regulating  the  proce- 
dure of  the  Collector  and  his  subordinates 
in  executing  the  same,  and  for  re- transmitting  the  decree 
from  the  Collector  to  the  Court. 

"  Rules  under  this  section  may  confer  upon  the  Collect- 
or or  any  gazetted  subordinate  of  the  Collector  all  or  any 
of  the  powers  which  the  Court  might  exercise  in  the  execu- 
tion of  the  decree  if  the  execution  thereof  had  not  been 
transferred  to  the  Collector,  including  the  powers  of  the 
Court  under  sections  294  and  312,  and  may  provide  for 
orders  passed  by  the  Collector  or  any  gazetted  subordinate 
of  the  Collector,  or  orders  passed  on  appeal  with  respect  to 
such  orders,  being  subject  to  appeal  to,  and  revision  by 
superior  Revenue-authorities  as  nearly  as  may  be  as  the 
orders  passed  by  the  Court,  or  orders  passed  on  appeal  with 
respect  to  such  orders,  would  be  subject  to  appeal  to,  and 
revision  by  appellate  or  revisional  Courts  under  this  Code 
or  other  law  for  the  time  being  in  force  if  the  decree  had 
not  been  transferred  to  the  Collector. 

A  power  conferred  by  the  rules  upon  the  Collector,  or 
any  gazetted  subordinate  of  the  Collector,  or  upon  any  ap- 
pellate or  revisional  authority,  shall  not  be  exercisible  by 
the  Court  or  by  any  Court  in  exercise  of  any  appellate  or 
revisional  jurisdiction  which  it  has  with  respect  to  decrees 
or  orders  of  the  Court. 

In  executing  a  decree  transferred  to  the  Collector  un- 
der this  section,  the  Collector  and  his  subordinates  shall  be 
deemed  to  be  acting  judicially  within  the  meaning  of  Act 
No.  XVIII.  of  1850  {an  Act  for  the  protection  of  Judicial 
Officers):' 

Civil  Ooorts  are  precluded  from  interfering  in  any  matter  declared 
by  notification  to  be  within  the  Collector's  jurisdiction.— Thus  if  it  it 
declared  by  notification  that  a  decree  for  the  sale  of  a  particular  kind  of  pro> 
perty,  e.g,  '* ancestral"  property,  should  be  transferred  to  the  Collector  for  c:.c- 
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cution,  a  sale  of  the  property  by  a  civil  Court  would  be  void.  Such  a  notification 
ousts  the  jurisdiction  of  the  Court  so  far  as  regards  the  execution  of  the  decree 
(w).  For  the  same  reason,  if  the  execution  of  a  decree  is  transferred  to  the  Col- 
lector, the  Court  transferring  the  decree  has  no  power  to  postpone  the  sale :  only 
the  Collector  himself  could  do  that  (x).  Similarly  where  a  decree  is  transferred 
for  execution  to  the  Collector,  and  the  decree  is  subsequently  adjusted,  the  ap- 
plication under  s.  258  for  recording  the  adjustment  should  be  made  to  the  Col- 
lector (y). 

But  where  a  decree  has  been  sent  to  the  Collector  for  execution  under  this 
section,  he  holds  any  money  which  may  be  realized  in  execution  of  such  decree  at 
the  disposal  of  the  Court  by  which  the  decree  has  been  sent  to  him  for  execution, 
and  he  is  not  competent  to  distribute  such  money  in  contravention  of  an  order  of 
the  Court  indicating  the  mode  of  distribution  {z). 

Civil  suit  to  set  aaide  order  of  Collector— A  suit  will  lie  to  set  aside 
an  order  made  by  the  Collector,  if  the  order  is  ultra  vires.  Thus  neither  under 
the  rules  made  under  this  section  by  the  Local  Government  of  the  N.-W.  P.  or 
of  the  Bombay  Presidency,  has  the  Collector  the  power  to  set  aside  a  sale  held  by 
him  under  s.  310A  or  s.  311  (a).  Hence  if  the  sale  is  set  aside,  it  is  open  to  the 
auction-purchaser  to  bring  a  regular  suit  in  a  civil  Court  for  a  declaration  that 
the  sale  was  a  valid  one  and  that  the  order  of  the  Collector  setting  aside  the  sale 
was  ineffectual  (6). 

Appeal'— No  appeal  lies  to  the  High  Court  from  an  order  passed  by  the 
Collector  in  an  execution  proceeding  transferred  to  him  under  this  section.  The 
reason  is  that  this  section  specially  provides  that  an  appeal  shall  lie  from  the 
order  of  the  Collector  to  such  authorities  as  the  Local  Government  may  by  rules 
prescribe  (c). 

Judicial  Officers  Protection  Act  18  of  1850.— The  said  Act  consists  only 

of  one  section  which  runs  as  follows : — 

'*  No  Judge,  Magistrate,  Justice  of  the  Peace,  Collector,'  or  other  person 
acting  judicially,  shall  be  liable  to  be  sued  in  any  Civil  Court  for  any  act  done  or 
ordered  to  be  done  by  him  in  the  discharge  of  his  judicial  duty,  whether  or  not 
within  the  limits  of  his  jurisdiction  :  provided  that  he  at  the  time,  in  good  faith, 
believed  himself  to  have  jurisdiction  to  do  or  order  the  act  complained  of :  and  no 
officer  of  any  Court  or  other  person,  bound  to  execute  the  lawful  warrants  or 
orders  of  any  such  Judge,  Magistrate,  Justice  of  the  Peace,  Collector  or  other 
person  acting  judicially,  shall  be  liable  to  be  sued  in  any  Civil  Court,  for  the  exe- 
cution of  any  warrant  or  order,  which  he  would  be  bound  to  execute  if  within  the 
jurisdiction  of  the  person  issuing  the  same." 

Power  of  Collector         321.     When  the  execution  of  a  de- 
when  e.\ecution  of  de-     cree  has  been  so  transferred,  the  Collec- 

cree  is  so  transferred.        ^^  may— 

(a)  ( roceed  as  the  Court  would  proceed  under  section 
305  ;  or 


(tt')    Sukhdeo  v.  Shfo  Ghulatn,  4  All.  382. 

(x)  Daulat  Singh  r.  Jugal  KishorCt  22  All. 
106,  111. 

({/)    Muhammad  x.  Payag  Sahu,  16  AIL  228. 

U)    Taperri  t.  Deo  Kinandan,  16  All.  1. 

(a)  Sheo  Prasad  t.  Muhammad,  22  All.  167; 
Shiatnr.  Hup  Kishore,  20  All.  379;  Pita 
V.  ChunilaU9  Bom.  L.  K.  15;  Narayan 


y.  JRosuUhan.  23  Bom.  S31 ;  Oanpatram 

y.  Isaac,   15   Bom.  322;  Bat   Amtki  y. 

Madhav,  15  Bom.  694. 
(5)    Mathuradas  y.  Panhalal,   19  Bom.  216; 

Shiam   y.   Bup  KishorCt   20    AIL    3T9i; 

Mathura  Das  y.  Jamna^  2S  All.  26S. 
(c)    Mancherji  y.   Thakurdas,  7  Bom.  I*.  B. 
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f/>)  raise  the  amount  of  th«^.  decree  by  letting  in  per- 
petuity, or  for  a  term  on  payment  of  a  premium, 
or  by  mortgaging  the  whole  or  any  part  of  the 
property  ordered  to  be  sold  ;  or 

(c)  sell  the  property  ordered  to  be  sold  or  so  much 
thereof  as  may  be  necessary. 

322.     When  the  execution  of  a  decree   not  being  a  de- 
cree ordering  the  sale  of  immoveable  pro- 

Proccdure  of  Collect-  ,       .  "  n  .         . ^'n 

or  when  execution  of  p^rty  in  pursuauce  or  a  contract  speciii- 
decrec  is  so  transfer-  ^ally  affecting  the  sauic,  but  being  a  de- 
cree for  money  iu  satisfaction  of  which 
the  Court  has  ordered  the  sale  of  immoveable  property,  has 
been  so  transferred,  the  Collector,  if,  after  such  inquiry  as 
he  thinks  ne.:ess\ry,  he  has  reason  to  believe  th^t  all  the 
liabilities  of  the  judgment-debtor  can  be  discharged  without 
a  sale  of  the  whole  of  his  available  immoveable  property,  may 
proceed  as  hereinafter  provided. 

322 A.     In  tlie  case  mentioned   in 
decree'holde^rt^^^^^^         ^^ction  322,  the  Collector  shall  publish  a 

persons  having  claims       noticC  Calliuff  UDOU  — 
on  property.  ^      '■ 

(a)  every  person  holding  a  decree  for   money  against 

the  judgment-debtor  capable  of  execution  by 
sale  of  his  immoveable  property,  and  which  such 
decree-holder  desires  to  have  so  executed,  and 
every  holder  of  a  decree  f'»r  money  in  execution 
of  which  proceedings  for  the  sale  of  such  pro- 
perty are  pending,  to  produce  before  the  Col- 
lector a  copy  of  the  decree,  and  a  certificate 
from  the  Court  which  passed  or  is  executing  the 
same,  declaring  the  amount  recoverable  there- 
under ; 

(b)  every  person  having  any  claim  on  the  said  property 

to  submit  to  the  Collector  a  statement  of  such 
claim,  and  to  produce  the  documents,  if  any,  by 
which  it  is  evidenced. 

Such  notice  shall  be  in  the  language  of  the  district,  and 
shall  allow  a  period  of  sixty  days  from  the  date  of  its  pub- 
lication for  compliance  therewith.  It  shall  be  published  by 
being  posted  in  the  Court-house  of  the   Court  which   made 

22 


S8. 
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822A-82SA  *^^  ori^nal  order  under  section  304,  and  at  such  other 
places,  if  any,  as  the  Collector  thinks  fit.  Where  the  ad- 
dress of  any  such  decree-holder  or  claimant  is  known,  a 
copy  of  the  notice  shall  be  sent  to  hira  by  post  or  otherwise. 

Power   of  OoUector  to   hear  objections  to   execution  of  decree 

tranaferred  to  him  for  execation- — Where  a  decree  for  money  is  transferred 
for  execution  to  the  Collector  under  s.  320,  he  is  not  authorized  under  s.  d22A  to 
hear  any  objection  by  the  parties  interested  in  the  property  advertised  for  sale  to 
the  sale  of  that  property,  nor  is  it  any  part  of  the  Collector's  duty  to  decide 
whether  the  property  has  or  has  not  been  properly  attached  (d). 

322B.      Upon  the  expiration  of  the  said  period,  the 

Amount  of  money-     Collector  shall  appoint  a  day  for  hearing 

decrees  to  be  ascer-     any  representations  which  the  ludgment- 

tamed  and  immoveable       jJlj  j^l        j  i_ij  i« 

property  available  for  debtor  and  the  decrcc- holders  or  claim- 
their  satisfaction.  auts  (if  any)  may  desire  to  make,  and  for 

holding  such  enquiry  as  he  may  deem  necessary,  for  inform- 
ing himself  as  to  the  nature  and  extent  of  such  decrees  and 
claims  and  of  the  judgment-debtor's  immoveable  property, 
and  may  from  time  to  time  adjourn  such  hearing  and 
enquiry. 

If  there  be  no  dispute  as  to  the  fact  or  extent  of  the 
liability  of  the  judgment-debtor  to  any  of  the  decrees  or 
claims  of  which  the  Collector  is  informed,  or  as  to  the  relative 
priorities  of  such  decrees  or  claims  or  as  to  the  liability  of  any 
such  property  for  the  satisfaction  of  such  decrees  or  claims, 
the  Collector  shall  draw  up  a  statement,  specifying  the 
amount  to  be  recovered  for  the  discharge  of  such  decrees, 
the  order  in  which  such  decrees  and  claims  are  to  be  satis- 
fied, and  the  immoveable  property  available  for  that  purpose. 

If  any  such  dispute  arises,  the  Collector  shall  refer  the 
same,  with  a  statement  thereof  and  his  own  opinion  thereon, 
to  the  Court  which  made  the  original  order  under  section  304, 
and  shall,  pending  the  reference,  stay  proceedings  relating  to 
the  subject  thereof.  The  Court  shall  dispose  of  the  dispute 
if  the  matter  thereof  be  within  its  jurisdiction,  or  transmit 
the  case  to  a  competent  Court  for  disposal,  and  the  final 
decision  shall  be  communicated  to  the  Collector.  The 
Collector  shall  then  draw  up  a  statement  as  above  provided 
in  accordance  with  such  decision. 

(d)    Onlcar  Singh  y  Mohan,  20  AlU  428. 
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322C.     The  Collector  may,  instead  of  himself  issuing  32^.3513 
When  District  Court    t^e  notices  and  holding  the  enouiry  re- 
may  issue  notices,  and    quired  by  sectious  322  A.  and  o22Jd,  draw 
hold  enquiry.  ^p  ^   statement  Specifying  the    circum- 

stances of  the  judgment-debtor  and  of  his  immoveable  property 
so  far  as  these  are  known  to  the  Collector  or  appear  in  the 
records  of  his  office,  and  forward  such  statement  to  the 
District  Court ;  and  such  Court  shall  thereupon  issue  the 
notices,  hold  the  enquiry  and  draw  up  the  statement  required 
by  sections  322  A.  and  32 2B,  and  transmit  such  statement  to 
the  Collector.  ^ 

322D.     The   decision  by  the  Court  of  any  dispute 

arising    under  section   322B   or   section 

co^^^as^^^dtp^^^^^    322C  shall,  as  between  the  parties  there- 

SSifi"^  ^^^  section     to,  havc  the  force  of,  and  be  appealable  as 

o22B  or  322C*  i 

a  decree. 

323.     Whenever  the  amount  to  be  recovered  and  the 
Scheme  for  Hquida-     Property  available  have  been  determined  as 
tion    of    money-de-     provided  in  scction  322B   or   322C,   the 
Uollector  may — 

(/)  if  it  appears  that  the  amount  cannot  be  recovered 
without  the  sale  of  the  whole  of  the  property  avail- 
able, proceed  to  sell  such  property  ;  or  if  it  appears 
that  the  amount  with  interest,  if  any,  in  accordance 
with  the  decree,  and,  when  not  decreed,  with  interest, 
if  any,  at  such  rate  as  he  thinks  reasonable,  may  be 
recovered  without  such  sale ; 

(2)  raise  such  amount  and  interest  (notwithstanding 
any  order  under  section  304) — 

(a)  by  letting  in  perpetuity  or  for  a  term,  on  payment 
of  a  premium,  the  whole  or  any  part  of  the  said 
property ;  or 

(i)  by  mortgaging  the  whole  or  any  part  of  such  pro- 
perty ;  or 

(c)  by  selling  part  of  such  property  ;  or 

(flf)  by  letting  on  farm,  or  managing  by  himself  or  an- 
other, the  whole  or  any  part  of  such  property  for  any 
term  not  exceeding  twenty  years  from  the  date  of  the 
order  of  sale  ;  or 


crees. 


Digitized  by 


Google 


S8. 

328-824 


340  CIVIL   PROCEDURE   CODE 

(p)  partly  by  one  of  such  modes,  and  partly  by  another 
or  others  of  such  modes. 

(3)  For  the  purpose  of  manajjing  under  this  section 
the  whole  or  any  part  of  such  property,  the  Collector 
may  exercise  all  the  powers  of  its  owner. 

(4)  For  the  purpose  of  improving  the  saleable  v«lue  of 
tlie  property  available  or  au}^  part  thereof,  or  render- 
ing it  more  suitable  for  letting  or  managing,  or  for 
preserving  the  property  from  ?ale  in  satisfaction 
of  an  incumbrance  the  Collector  may  discharge  tlie 
claim  of  any  incumbrancer  which  has  become  pay- 
able, or  coif) pound  the  claim  of  any  incumbrancer 
whether  it  has  become  payable  or  not,  and,  for  the 
purpose  of  )  roviding  funds  to  effe<  t  such  discharge 
or  composition,  may  mortgage,  let,  or  sell  any  por- 
tion of  the  property  which  he  deems  sufficient.  If 
any  dispute  arises  as  to  the  amount  due  on  any  in- 
cumbrance with  which  the  Collector  purposes  to  deal 
under  this  paragraph,  he  may  institute  a  suit  in  the 
proper  Court,  either  in  his  own  name  or  the  name  of 
the  judgment- debtor,  to  have  an  account  tHken,  or  he 
may  agree  to  refer  such  dispute  to  the  decision  of 
two  arbitrators,  one  to  be  chosen  by  each  party,  or  of 
an  umpire  to  be  named  by  such  arbitrators. 

In  proceeding  under  paragraphs  2,  3  and  4  of  this  sec- 
tion, the  Collector  shall  be  subject  to  such  rules  consistent 
with  this  Act  as  may,  from  time  to  time,  be  made  in  this 
behalf  by  the  Chief  Controlling  Revenue  Authority. 

324.     If,  on  the  expiration  of  the  letting  or  management 

Recovery  of  balance       "^^^^  ^^^^^^  ^23,  the  amOUUt    tO    be    TC- 

(if  any)  after  letting  covcrcd  has  uot  bccu  realized,  the  Collect- 
or management.  ^^    gj^^ij    ^^^^jfy     ^j^^  f^^^  j^^  writing  tO  the 

judgment-debtor  or  his  representative  in  interest,  stating  at 
the  same  time  that,  if  the  balance  necessary  to  make  up  the 
said  amount  is  not  paid  to  the  Collector  within  six  weeks  of 
the  date  of  such  notice,  he  will  proceed  to  sell  the  whole  or 
a  sufficient  part  of  the  said  property ;  and,  if  on  the  ex|>irrt- 
tion  of  the  said  six  weeks  the  said  balance  is  not  so  paid,  the 
Collector  shall  sell  such  property  or  part  accordingly. 
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324A.  The  Collector  shall,  from  time  to  time,  render  S.  824A 
Collector  to  render  ac-  to  the  Court  which  made  the  original 
counts  to  Civil  Court.  ^yj^^^j.  under  section  304  an  account  of 
all  moneys  which  come  to  his  hands  and  of  all  charges 
incurred  by  him  in  the  exercise  and  performance  of  the 
powers  and  duties  conferred  and  imposed  on  him  under  the 
provisions  of  this  chapter,  and  shall  hold  the  balance  at  the 
disposal  of  the  Court. 

Such  charges  shall  include  all  debts  nnd  liabilities  from 
time  to  time  due  to  the  Government  in  respect  of  the  properly 
or  any  part  thereof,  the  rent,  if  any,  from  time  to  time  due 
to  a  superior  holder  in  respect  of  such  property  or  part,  and 
(if  the  Collector  so  directs)  the  expenses  of  witnesses 
summoned  by  him. 

Application  of  bai-  Such   balance   shall   be  applied  by  the 

«"^^-  Court  as  follows  :— 

firstly^  in  providinor  for  the  maintenance  of  such  mem- 
bers of  the  judgment-debtor's  family  (if  an  \ )  as  are  entitled 
to  be  maint  lined  out  of  the  income  of  the  property,  to  such 
amount  in  the  case  of  each  member  as  the  Court  thinks  fit ; 
and 

secondly^  where  the  Collector  has  proceeded  under  sec- 
tion 321,  in  satisfaction  of  the  original  decree  in  execution  o£ 
which  the  Court  ordered  the  sale  of  ini moveable  pro|)erty, 
or  otherwise  as  the  Court  may  under  section  295  direct  ;  or 

thirdly^  where  the  Collector  has  procee^led  under  section 
322,  in  keeping  down  the  interest  on  incumbrances  on  the 
property,  and  (when  the  judgment-debtor  has  no  other  suffi- 
cient m.'aus  of  Subsistence)  in  providing  for  his  subsistence 
to  such  Jitjiount  as  the  Court  thinks  fit  ;  and  in  discharging 
ratably  the  claims  of  the  original  decree- h'lder and nny  other 
decree  hod  rs  who  hive  complied  with  the  s.iid  notice,  and 
whose  claims  were  included  in  the  amount  ordered  to  be 
recovered  ; 

and  no  other  holder  of  a  decree  for  money  shall  be 
entitled  to  be  paid  out  of  such  property  or  balance  until  the 
decree-holders  who  have  obtaiiied  such  order  have  been 
satisfied  ; 
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324A%25A         ^^^  *^®  residue,  if  any,  shall  be  paid  to  the  judgment- 
debtor  or  such  other  person,  if  any,  as  the  Court  directs. 

AccomitS* — The  Collector,  though  bound  to  render  accounts  under  this 
section,  cannot  be  compelled  to  give  up  the  account  books  in  Court ;  nor  does  this 
section  require  him  to  pay  the  balance  into  Court  («). 

325«     When  the  Collector  sells  any  property  under 
Sales  how  to  be  con-     this  chapter,  he  shall  put  it  up  to  public 
^"^^*^'  auction,  in  one  or  more  lots  as  he  thinks 

fit,  and  may — 

(a)  fix  a  reasonable  reserved  price  for  each  lot  ,* 

(b)  adjourn  the  sale  for  a  reasonable  time,  whenever 

he  deems  the  adjournment  necessary  for  the 
purposes  of  obtaining  a  fair  price  for  the  pro- 
perty, recording  his  reasons  for  such  adjourn- 
ment ; 

(c)  buy  in  the  property  offered  for  sale,  and  re-sell 

the  same  by  public  auction  or  private  contract,  as 
he  thinks  fit. 

325A*     So  long  as  the  Collector  can  exercise  or  per- 

Restrictions  as  to    ^^^m  in  rcspcct  of  the  judgment-debtor's 

alienation    by    judg-     immoveable  property,  or  any  part  thereof^ 

prrslnttlve^and Vo-  ^^^  ^^  ^^^  P^^ers  or  dutics  Conferred  or 
secution  of  remedies  imposed  on  him  by  sectious  322  to  325 
by  decree.hoiders.  ^j^^j^  inclusivc),  the  judgmcut-debtor  or 

his  representative  in  interest  shall  be  incompetent  to  mort- 
gage, charge,  lease  or  alienate  such  property  or  part  except 
with  the  written  permission  of  the  Collector,  nor  shall  any 
Civil  Court  issue  any  process  agaisnt  such  property  or  part 
in  execution  of  a  decree  for  money. 

During  the  same  period  no  Civil  Court  shall  issue  any 
process  of  execution  either  against  the  judgment-debtor  or 
his  property  in  respect  of  any  decree  for  the  satisfaction 
whereof  provision  has  be^n  made  by  the  Collector  under 
section  323. 

The  same  period  shall  be  excluded  in  calculating  the 
period  of  limitation  applicable  to  the  execution  of  any  decree 
affected  by  the  provisions  of  this  section  in  respect  of  any 
remedy  of  which  the  decree-holder  has  thereby  been  tem- 
porarily deprived. 


(f )   Bupali  7.  Kalynnting^  6  Bom.  Ii.  B.  989. 
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325B*  When  the  property  o£  which  the  sale  has  ^WB^W! 
Provision  where  pro-  ^^^^  Ordered  U  situate  in  more  districts 
pcrty  is  in  several  dis-  than  onc,  the  powcrs  and  duties  conferred 
and  imposed  on  the  Collector  by  sections 
321  to  *  25  (both  inclusive)  shall,  from  time  to  time,  be 
exercised  and  performed  by  such  one  of  the  Collectors  of  the 
said  districts  as  the  Local  Government  may,  by  general  rule 
or  special  order  direct, 

325C*     In  exercising  the  powers  conferred  on  him  by 
Powers  of  Collector     sections  322  to  325  (both  inclusivc),  the 
of  p^tTe^ind"w"t^^^^^^^^     Collector  shall  have  the  powers  of  a  Civil 
es  and  production  of     Court  to  compcl  the  attendance  of  parties 
documents.  ^jjj     witucsscs    and   the   production   of 

documents. 

326.  When  in  any  local  area  in  which  no  declaration 
When   Court    may     Under  scction  320  is  in  force,  the  property 

It^t'^'i^lun^^lTJ  If     attached  consists  of  land  or  of  a  share  in 

stay    public    sale    of 

land.  land,  and  the  Collector  represents  to  the 

Court  that  the  public  sale  of  the  land  or  share  is  objection- 
able, and  that  satisfaction  of  the  decree  may  be  made  within 
a  reasonable  period  by  a  temporary  alienation  or  manage* 
ment  of  the  land  or  share,  the  Court  may  authorize  the 
Collector  to  provide  for  such  satisfaction  in  the  manner  re- 
commended by  him,  instead  of  proceeding  to  a  sale  of  the 
land  and  share.  In  such  case,  the  provisions  of  sections  320, 
paragraph  2,  to  325C  (both  inclusive)  shall  apply,  as  far  as 
they  are  applicable, 

327.  The  I^ocal  Government  may,  from  time  to  time, 

with  the  sanction  of  the  Governor-General 

Local  rules    as    to       •      />,  ^i  i  »   -»  if 

sales  of  land  in  execu-  i^L  Council,  make  spccial  rulcs  for  any 
tion  of  decrees   for     local  area,  imposinor   conditions  in  respect 

monev  '         l  c?  m, 

of  sale  of  any  class  of  interests  in  land  in 
execution  of  decrees  for  money  where  such  interests  are  so 
uncertain  or  undetermined  as,  in  the  opinion  of  the  Local 
Government,  to  make  it  impossible  to  fix  their  value  ; 

and  if,  when  this  Code  comes  into  operation  in  any 
local  area,  any  special  rules  as  to  sale  of  land  in  execution 
of  decrees  are  in  force  therein,  the  Local  Government  may 
continue  such  rules  in  force,  or  may,  from  time  to  time, 
with  the  sanction  of  the  Governor-General  in  Council, 
moHify  the  same. 
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All  rules  so  made  or  continued,  and  all  such  modifications 
of  the  same,  shall  be  published  in  the  local  official  Gazette, 
and  shall  thereupon  have  the  force  of  law. 

H. —  Of  Resistance  to  Execution, 

328.  If,  in  the  execution  of  a  decree  for   the  posses- 
Procedure  in  case  of     ^iou  of  property,  the  officer  charged  with 

obstruction  to  execu-     the  executiou  of  the  warrant  is  resisted 
ecree.  ^^  obstructed  by  any  person,  the  decree- 

holder  may  complain  to  the  Court  at  any  time  within  one 
month  from  the  time  of  such  resistance  or  obstruction. 

The  Court  shall  fix  a  day  for  investigating  the  com- 
plaint, and  shall  summon  the  party  against  whom  the  com- 
plaint is  made  to  answer  the  same. 

Begalar  suit- — The  decree-holder  may  either  resort  to  the  summary 
remedy  provided  by  this  section  or  he  may  bring  a  regular  suit.  Failure  on  the 
part  of  the  decree-holder  to  avail  himself  of  the  remedy  under  this  section  docs 
not  deprive  him  of  the  right  of  bringing  a  regular  suit  against  the  party  obstruct- 
ing execution  of  the  decree  (/). 

329.  If  the  Court  is  sntisfied  that  the  obstruction  or 

resistance  was  occasioned    by  the  iudg- 

obstruction^  V^dg-  I^^'"5  ^^.^*t^^  ^'^'  by  some  person  at  his 
ment-debtor  or  at  his  instigation,  the  Court  shall  inquire  into 
ins  iga  ion.  ^^^  matter  of    tlie   complaint,    and    pass 

such  order  as  it  thinks  fit. 

330.  If  (he  Court  is  satisfied  that    the    resistance   or 

Procedure  when  ob-       obstructiou  W?  S  without    aU)'   jUSt    CaUSC, 

struction continues  ^fid   that  tlfC   Complainant   is     still    re- 

sisted or  obstructed  in  obtaining  possession  of  the  property 
by  the  judgment-debtor  or  some  other  person  at  his  instiga- 
tion, the  Court  may,  at  the  instance  of  the  decree  holder, 
au'l  without  prejudice  to  any  penalty  to  which  such  judg- 
ment-debtor or  other  person  may  be  liable  under  the  Indian 
Penal  Code  or  any  otiier  law  for  such  resistance  or  obstruc- 
tion, commit  the  jndcrir.ent-debtor  ur  such  other  person 
to  jail  for  a  term  which  may  extend  to  thirty  days,  and  direct 
that  the  decree-holder  be  put  into  the  possession  of  the  pro- 
perty. 


(/)    lialvant  v.  Babaji,  8  Bom.  602. 
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331«      If  the  resistance  or  obstruction   has  been  occa-     S»  ^^^ 
o       .      .  ,     sioned    by   any    person   other   than    the 

Procedure  in  case  of       .    j  r   i   i  i    •     •  •  j    i»  -^v 

obstruction  by  claim-     juagraent-debtor  claiming  in  good  taitn 

^hanlu^d'^l'ni'Sebto^^^  ^?  ^e  in  posscssion  of  the  property  on 
his  own  account  or  on  account  of  some 
person  other  than  the  judgment-debtor,  the  claim  shall  be 
numbered  and  registered  as  a  suit  betweeu  the  decree-hDlder 
as  plaintiff,  and  the  claimant  as  defendant  ; 

and  the  Court  shall,  without  prejudice  to  any  proceed- 
ings to  which  the  claimant  may  bo  liable  under  the  Indian 
Penal  Code  or  any  other  law  for  fhe  punishment  of  such 
resistance  or  obstruction,  proceed  to  investigate  the  claim  in 
the  same  manner,  and  with  the  like  power,  as  if  a  suit  for 
the  property  had  been  instituted  by  the  decree-holder 
against  the  claimant  under  the  provisions  of  Chapter  V., 

and  shall  pa^^s  such  order  as  it  thinks  fit  for  executing, 
or  staying  execution  of  the  decree. 

Evrry  such  order  shall  have  the  same  force  as  a  decree, 
and  shill  be  subject  to  the  same  conditions  as  to  appeal  or 
otherwise. 

Person  other  than  j  a  Isrment-debtor  claiming  to  be  in  possession  of 

the  property. — The  word  '♦  possession  "  as  used  in  this  section  is  not  limited  to 
actual  physical  possession.  It  includes  also  constructive  possession,  such  tfs 
possession  by  a  tenant.  Thus  if  the  property  is  in  the  actual  possession  of  a 
tenant,  and  resistance  or  obstruction  is  offered  by  the  landlord,  the  landlord's 
claim  will  be  investigated  under  this  section,  for  the  landlord  is  in  constructive 
possession  of  the  property  by  his  tenant  (g). 

Whether  the  investigation  under  this  section  is  confined  to  the 
fact  of  "  possession  "  or  whether  the  Court  can  try   the   question   of 

"title." — The  investigation  under  this  section  is  not  confined  to  the  fact  of 
possession  as  it  was  under  the  Code  of  1877,  but  the  Court  can  decide  any 
question  of  title  as  arising  between  the  contending  parties  in  connection  with  the 
right  of  possession.  A  obtains  a  decree  against  B  for  possession  of  certain 
property.  C  claims  to  be  in  possession  of  the  property  on  his  own  account,  and 
resists  execution  of  the  decree.  C^s  claim  is  thereupon  registered  as  a  suit  under 
this  section  between  A  as  plaintiff  and  0  as  defendant.  A  is  entitled  to  plead 
and  prove  whatever  title  he  can  as  against  any  right  of  C  to  retain  possession  of 
the  property,  and  the  Court  has  the  power  to  decide  the  question  of  title  (/j). 
But  though  the  Court  has  the  power  to  determine  any  question  of  title  that  may 
arise  between  the  decree-holder  and  the  obstructing  claimant,  it  has  no  power  to 
adjudicate  in  a  suit  under  this  section  upon  any  question  of  title  between  the 
decree-holder  and  his  judgment -debtor  that  may  be  raised  by  the  obstructing 
claimant,  which  would  result  in  re-opening  the  decree  under  execution  passed 
against  the  judgment-debtor  (i). 

(0)    MancJuiram  v.  Fakirchand,  25  Bom.  478.     I  Mahip  Bai  v.  Dwarka  Bai,  27  All.  453. 

(/I)    Moulakhan    v.    Gorikhan,  14  Bom.  627;   |  (i)    Mahomed  v.  Baaliotappa,  27  Bom.  302. 
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Ss*  Where  possession  is  shown   to  have  been    with  the   decree-holder^    the 

331-332     obstructing  claimant  is  not,  without  showing  title  in  himself,  at  liberty  to  impeach 
the  title  of  the  decree-holder  or  to  set  up  a  jus  tertii  (j). 

Effect  of  order  under  this  aectlon.— The  last  paragraph  of  the  section 
provides  that  an  order  made  under  this  section  for  executing  or  staying  execution 
of  the  decree  shall  have  the  same  force  and  be  subject  to  the  same  conditions 
as  to  appeal  or  otherwise  as  if  it  were  a  decree.  Such  orders  are  therefore 
appealable  (k^.  And,  further,  if  a  question  of  title  is  decided  as  between  the 
decree-holder  and  the  obstructing  claimant,  the  decision  has  the  same  force  as  if  it 
was  a  decree  in  a  suit  for  the  declaration  of  title  and  possession,  so  as  to  bar  a 
fresh  suit  to  try  the  title  (/). 

Appeal- — ^The  Court  to  which  an  appeal  lies  under  this  section  depends 
on  the  value  of  the  subject-matter  of  the  claim  and  not   that  of  the  original 

suit  (ill). 

332.  If  any  person  other  than  the  judgment-debtor  is 
Procedure  in  case  of  ^ispossessed  of  any  property  in  execution 
person  dispossessed  of  of  a  decree,  and  such  person  disputes  the 
^rgTor/ecrJ^-hoide?  "ght  o£  the  decree-holder  to  dispossess 
to  be  put  into  posses-  him  of  such  property  under  the  decree, 
^'°"'  on   the  ground  that  the  property    was 

bona  fide  in  his  possession  on  his  own  account,  or  on  account 
of  some  person  other  than  the  judgment-debtor,  and  that  it 
was  not  comprised  in  the  decree,  or  that,  if  it  was  comprised 
in  the  decree,  he  was  not  a  party  to  the  suit  in  which  the 
decree  was  passed,  he  may  apply  to  the  Court. 

If,  after  examining  the  applicant,  it  appears  to  the 
Court  that  there  is  probable  cause  for  making  the  appli- 
Crition,  the  Court  shall  proceed  to  investigate  the  matter  in 
dispute  ;  and,  if  it  finds  that  the  ground  mentioned  in  the 
first  paragraph  of  this  section  exists,  it  shall  make  an  order 
that  the  applicant  recover  possession  of  the  property,  and, 
if  it  does  not  find  as  aforesaid,  it  shall  dismiss  the  appli- 
cation. 

In  hearing  applications  under  this  section,  the  Court 
shall  confine  itself  to  the  grounds  of  dispute  above  specified. 

The  party  against  whom  an  order  is  passed  under  this 
section  may  institute  a  suit  to  establish  the  right  which  he 
claims  to  the  present  possession  of  the  property  ;  but,  sub- 
ject to  the  result  of  such  suit,  if  any,  the  order  shall  be 
final. 


j)    )Ba'puj%raoy,  Fateting,  72  Bom.  ^1.  I    (m)    Moulakhan  v.  GorVchan,  14  Bom.  627; 

;k)    Na8irAliy.MeherAli,72CBX.V!Xi.  ZaWma  v.  Jkfa/iomcd.  13  Mad.  520. 

0.    MwiWchan  v.  Q^Hkhan,  14  Bom,  627,  632. 
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Possession  on  his  own  aCCOnnt.— A   member  of  a  joint   Hindu  family  Ss* 

cannot  say  that  he  is  in  possession  of  any  particular  portion  of  the  joint  property     882-335 
on  his  own  account.     His  possession  is  the  possession  of  the  family  (w). 

333«     Nothing  in  section  831  or  332  applies  to  a  per- 

Transfer  of  property     ^^^  ^  whom  the  judgment-debtor   has 

f/Jjll!?^."^'^^^*^''.*^-     transferred  the  property  after  the  insti- 

ter  mstitution  of  suit.         ...  p  .  i  '^  •  i:  •  i.    xi.       j 

tution  or  the  suit  m  which  the  decree  is 
made. 

Death  of  judgment-debtor  after  order  for  possession  is  made*— if 

the  order  for  possession  is  made  before  the  death  of  the  judgment-debtor,  poss- 
ession given  after  his  death  is  good  (o). 

334«     If  the  purchaser  of  any  immoveable  property  sold 
o   .  ^.  ..      m  execution  of  a  decree  be  resisted  or 

Kesistmg    or    ob-         ■,  i  i         i       •     i  i    i 

structing  purchaser  in  Obstructed  by  the  judgment-debtor  or  any 
TmrnLv^L^rp'^^^^^^^^^  ^"^  <»^  his  behalf  in  obtaining  possession 
of  the  property,  the  provisions  of  this 
chapter  relating  to  resistance  or  obstruction  to  a  decree-holder 
in  obtaining  possession  of  the  property  adjudged  to  him 
shall  be  applicable. 

335*     If  the  purchaser  of  any  such  property  is  resisted 

Obstruction    by     ^^  obstructcd  by  any  person  other  than 

claimant   other   than     the  judgment-dcbtor  claiming    in    good 

judgment-debtor.  j^j^j^    ^    ^j^j^^.    ^    ^j^^    p^^^^^^    pOSSCSsioU  * 

thereof,  or  if,  in  delivering  possession  thereof,  any  such 
person  is  dispossessed,  the  Court,  on  the  complaint  of  the 
purchaser  or  the  person  so  dispossessed,  shall  inquire  into 
the  matter  of  the  resistance,  obstruction,  or  dispossession,  as 
the  case  may  be,  and  pass  such  order  thereon  as  it  thinks  fit. 

The  party  against  whom  such  order  is  passed  may  in- 
stitute a  suit  to  establish  the  right  which  he  claims  to  the 
present  possession  of  the  property  ;  but,  subject  to  the  result 
of  such  suit,  if  any,  the  order  shall  be  final. 

Who  may  apply  nnder  this  section.— The  only  persons  entitled  to  ap- 
ply under  this  section  are  (1)  the  purchaser  and  (2)  a  person  other  than  the  judg- 
ment-debtor who  is  dispossessed  in  execution  proceedings.  A  judgment-debtor 
is  not  entitled  to  apply  under  this  section  ( p) ;  nor  a  person  who  is  found  to  be  in 
possession  in  spite  of  proceedings  for  delivery  of  possession  (g). 

The  term  '*  possession  "  in  this  section  is  not  restricted  to  tangible  or  physi- 
cal possession,  but  includes  constructive  possession  or  possession  in  law  by  re« 


(n)   Oooverri  v.  Dewsey,  17  Bom.  718.  I   (p)    Brajabala  v.  Gwruda$,  33  0»K  4OT. 

(o)   Biyyakha  y.  FaJ^ra,  12  Ma4.  211.  |  (q)    Ibrahim  ▼.  Bam/adu,  30  Cal.  710. 
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ceipt  of  rent  or  otherwise.  Hence  a  person  alleging  that  he  was  in  possession 
through  his  tenant  who  had  been  ousted  from  the  land  by  the  delivery  of  poss- 
ession to  the  purchaser,  is  entitled  to  apply  under  this  section  ;  but  a  person  al- 
leging that  he  was  in  possession  by  receipt  of  rent  from  the  judgment-debtor  is 
not  entitled  to  any  relief  under  this  section,  for,  as  stated  above,  a  judgment- 
debtor  is  not  entitled  to  relief  under  this  section  (r). 

Idmitation.^ An  application  under  this  section  must  be  made  within  30 
days  from  the  date  of  obstruction  or  dispossession  :  Limitation  Act,  art.  167. 

If  no  application  is  made  within  the  aforesaid  period,  the  purchaser  is  not 
entitled  to  make  a  fresh  application  for  delivery  of  possession,  and  his  only 
remedy  is  to  bring  a  regular  suit  against  the  person  resisting  him  (s). 

If  an  application  is  made,  and  an  order  is  made  on  the  application,  the  party 
against  whom  the  order  is  made  may  institute  a  suit  under  para.  2  of  the  section 
to  establish  his  right  to  the  present  possession  of  the  property.  Such  a  suit  must 
be  brought  within  one  year  from   the  date  of  the  order :   Limitation  Act,  art. 

11.  {*). 

If  an  application  is  made,  but  the  Court  declines  to  pass  any  order  under 
this  section,  art.  1 1  of  the  Limitation  Act  does  not  apply.  That  article  applies 
only  to  a  suit  brought  by  a  party  against  whom  an  order  is  made  under  s.  335  («). 

Rovision.  — An  order  under  this  section  is  open  to  revision  (v). 

I. — Of  Arrest  and  Imprisonment. 

336.     A  judgment-debtor  injiy  be  arrested  in  execution 
Place  of  judgment,     of  a  decrec  at  any  hour  nn*i  on  any  day, 

debtor'simprisonment       ,j^jj     ^^q}^\^     ^^     ^^^^^      ^^      praClicable,      be 

brought  before  the  Couit,  and  his  imprisoninei.t  may  l)e  in 
the  civil  jail  of  the  district  in  which  the  Court  ordering  the 
imprisonment  is  situate,  or,  when  such  jjiil  does  not  afford 
suitable  accommodation,  in  any  other  place  wliich  the 
Local  Government  may  appoint  for  the  confinement  of 
persons  ordered  by  the  Courts  ('f  such  district  to  be  im- 
f»risoned  : 


Proviso. 


Provided  as  follows  : — 


(a)  for  the  purpose  of  making  an  arrest  under  this 
section,  no  dwelling-house  shall  be  entered 
after  sunset  or  before  sunrise,  aivl  no  outer 
door  of  a  dwelling-house  shall  be  broken  open. 
But,  when  the  officer  author  zed  to  make  the 
arrest  has  duly  gained  access  to  any  dwelling- 
house,  he  may  unfasten  and  open   the  door  of 


(r)    Brajabala  v.  Gurudas,  33  Cal.  487. 
(•)    KesH  V.  Abdul  Hasan,  26  All.  365. 
(t)    Bhimappa  v.  Irappa,  26  Bom.  146 :  Maha- 
dev  y.  Babi,  26  Bom.  730. 


(m)    Meerudin  v.  Bahiaa,  27  Mad.  25. 
iv)    Sheoraj  y.  Bavwarai,  6  All.  172 ;  Sabhajit 
V.  Sri  QopaU  17  All.  222. 
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any  room  in  which  he  has  reason  to  believe  the  S.  388 
judgment-debtor  is  to  be  found  ;  provided  that, 
if  the  room  be  in  the  actual  occupancy  of  a 
woman  wh«>  is  not  the  judgment-debtor,  and 
who,  according  to  the  customs  of  the  country , 
does  not  appear  in  public,  the  officer  shall  give 
not'ce  to  her  that  she  is  at  liberty  to  withdraw  ; 
and,  after  allowing  a  reasonable  time  for  her 
to  withdraw,  and  giving  her  every  reasonable 
facility  for  withdrawing,  he  may  enter  such 
room  for  the  purpoj^e  of  making  the  arrest ; 

(b)  when  the  decree  in  execution  of  which  a  judgment- 
debtor  is  arrested  is  a  decree  for  money,  and 
the  judgment-debtor  |.ays  the  amount  of  the 
decree  and  the  costs  of  the  arrest  to  the  officer 
arresting  him,  such  officer  shall  at  once  release 
him. 

The  Local  Government  may,  by  notification  published 
in  the  official  Gazette,  direct  that,  whenever  a  judgment- 
debtor  is  arrested  in  execution  of  a  decree  for  money,  and 
brought  before  the  Court  under  this  section,  the  Court  shall 
inform  him  that  he  may  apply  under  Chapter  XX.  to  be 
declared  an  insolvent,  aiid  that  he  will  be  discharged  if  he 
has  not  committed  any  act  of  bad  faith  regarding  the  sub- 
ject of  his  application,  and  if  he  places  all  his  property  in 
possession  of  a  Receiver  appointed  by  the  Court. 

If,  after  such  publicntion,  the  judgment-debtor  express 
his  intention  so  to  apply,  and  if  he  furnish  sufficient  security 
that  he  will  appear  when  called  upon,  and  that  he  will,  with- 
in one  month,  apply  under  section  344  to  be  declared  an  in- 
solvent, the  Court  shall  releas"  him  from  arrest : 

But,  if  he  fails  so  to  apply,  the  Court  may  either  direct 
the  security  to  b*;  realized,  or  commit  him  to  jail  in  execu- 
tion of  the  decree. 

In  the  case  of  a  surety,  such  security  may  be  realized 
in  manner  provided  by  section  253. 

Discharge  of  surety. — A  surety  is  discharged  by  the  death  of  the  judg- 
ment-debtor (te;),  or  if  the  execution  proceedings  are  struck  ofiF  (x).     Similarly  he 

\w)    Kriahnan  v.  IHinan,  24  Mad.  637.  |    (x)    Lalji  v.  Odoya,  14  Cal.  757, 
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Ss.  is  discharged  if  the  judgment-debtor  files  a  petition  of  insolvency  under  s.  344 

886-887A   (y).      An  order  refusing  to  discharge  a  surety  is  not  appealable  and  is  therefore 
open  to  revision  under  s.  622  {z). 

337*     Every  worraDt  for  the  arrest  of  the  judgmeiit- 
debtor  shall   direct  the  officer  entrusted 

Warrant  for   arrest  •.!_     ..  ..  ^       i     •  i  •         i     /• 

to  direct  judgment-  With  its  execution  to  bring  him  betore 
debtor  to  be  brought  ^jj^  Court  with  all  Convenient  speed,  un- 
less the  amount  which  he  has  been  or- 
dered to  pay,  together  with  the  interest  thereon  and  the 
costs^  if  any,  to  which  he  is  liable,  be  sooner  paid. 

337A.     ( 1 )  When  a  judgment-debtor  appears  before 

the  Court  in  obedience  to  a  notice  issued 

P^^^^^^Z.     "nder  section  245B,  or  is  brought  before 

■    debtor  in  obedience  to     the  Court  after  being  arrested   in  execu- 

245B?  or"after*trrL^^^^     tioii  of  a  dccrec  for  mohey,  and  it  appears 

in  execution  of  decree     to  the  Court  that  the  judgmcnt-dcbtor   is 

or  money.  unable  from  poverty  or  other   sufficient 

cause,  to  pay  the  amount  of  the  decree,   or,  if  that  amount 

is  payable  by  instalments,  the  amount  of  any    instalment 

thereof,  the  Court  may,   upon   such  terms,    if  any,   as  it 

thinks  fit,  make  an  order  disallowing  the  application  for 

his  arrest,  imprisonment,  or  directing  his  release,  as  the  case 

may  be. 

(2)  Before  making  an  order  under  sub-section  (1)  the 
Court  may  take  into  consideration  any  allegation  of  liie  de- 
cree-holder touching  any  of  the  following  matters,  namely  :  — 

(a)  the  decree  being  for  a  sum  for  which  the  judg- 
m<  nt-debtor  was  bound  as  a  trustee,  or  as  acting 
in  any  other  fiduciary  capacity  to  account ; 

(6)  the  transfer,  concealment  or  removal  by  the  judg- 
ment-debtor of  any  part  of  his  property  after 
the  date  of  ihe  institution  of  the  suit  in  which 
the  decree  was  made,  or  the  commission  by 
him  after  that  date  of  any  other  act  of  bad 
faith  in  relation  to  his  property,  with  the  object 
or  effect  of  obstructing  or  delaying  the  decree- 
holder  in  the  execution  of  the  decree  ; 

(tf)    Koylash  V.  ChtiBtophoridi,   16  Cal.  171;   I  366;  Dioarkadai  y.  iBahhai,  19  Boau  2X0, 

KrishtMiyar  v.  KrUhfiaaamyt  26  Mad.   |   («)    Bamia  v.  Jamna,  15  All.  183. 
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(c)  any    undue  or  unreasonable  preference  given   by 

the  judguient- debtor  to  any  of  his  other  credi- 
tors ; 

(d)  his  refusal  or  neglect  to  pay  the  amount  of  the 

decree  or  some  part  thereof  when  he  has  or 
since  the  date  of  decree  has  had  the  means  of 
paying  it ; 

(e)  the  likelihood  of  his  absconding  or    leaving    the 

jurisdiction  of  the  Court  with  the  object  or 
effect  mentioned  in  clause  (6)  of  this  sub-sec- 
tion. 

(3)  While  any  of  the  matters  mentioned  in  sub-section 
(2)  are  being  considered,  the  Court  may  in  its  discretion 
order  the  judgment-debtor  to  be  imprisoned,  or  leave  him 
in  the  custody  of  an  officer  of  the  Court,  or  release  him  on 
his  furnishing  sufficient  securitj^  for  his  appearance  on  the 
requisition  of  the  Court. 

(4)  A  judgment-debtor  released  under  this  section  may 
be  re-arrested. 

(5)  If  the  Court  does  not  make  such  an  order  as  is 
mentioned  in  sub-section  (1),  it  shall  cause  the  judgment- 
debtor  to  be  arrested  if  he  has  not  already  been  arrested, 
and,  subject  to  the  other  provisions  of  this  Code,  commit 
him  to  jail. 

Lunacy  of  judgment-debtor.— Though  there  is  no  provision  in  the  Code 
which  expressly  exempts  lunatics  from  arrest  as  there  is  in  the  case  of  women 
(s.  245 A),  the  Court  may  disallow  an  application  for  the  arrest  of  a  lunatic,  the 
power  to  order  arrest  being  discretionary  (a). 

Appeal— An  order  allowing  an  application  for  the  release  of  a  judgment- 
debtor  is  a  decree  within  the  meaning  of  s.  244  and  s.  2,  and  is  therefore  appeal- 
able (6). 

338.  The  Local  Government  may,  from  time  to  time, 
Scales  of  subsistence     prescribe  scalcs  graduated  according  to 

allowances.  yank,  race  and   nationality   of   monthly 

allowances  payable  for  the  subsistence  of  judgment-debtors. 

339.  No  judgment-debtor  shall  be  arrested  in  execu- 
Judgment-debtor's     tion  of  a   dccrcc   uulcss   and   until   the 

subsistence-money.         decrce-holdcr  pays  into  Court   such  sum 
as,  having  regard  to  the  scales  so  fixed,  the  Judge  thinks 

(a)    Bhannabhii  v.  ChotahhaU  22  Bom.  961.       |   (6)    Abdul  v,  Mahomed,  21  Mad.  29. 
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sufficient  for  the  subsistence  of  the  judgment-debtor  from 
his  arrest  until  he  can  be  brought  before  the  Court. 

When  a  judgment-debtor  is  committed  to  jail  in  execu- 
tion of  a  decree,  the  Court  shall  fix  for  his  subsistence  such 
monthly  allowance  as  he  may  be  entitled  to  according  to 
the  J-aid  scales,  or,  where  no  such  scales  have  been  fixed,  as 
it  considers  sufficient  with  reference  to  the  class  to  which  he 
belongs. 

The  monthly  allow^nnce  fixed  by  the  Court  shall  be  sup- 
plied by  the  party  on  whose  application  the  decree  has  been 
executed,  by  monthly  payments  in  advance  before  the  first 
day  of  each  month. 

The  first  payment  shall  be  made  to  the  proper  officer 
of  the  Court  for  such  portion  of  the  current  month  as  re- 
mains unexpired  before  the  judgment-debtor  is  committed 
to  jail,  and  subsequent  payments  (if  any)  shall  be  made  to 
the  officer  in  charge  of  the  jail. 

340*     Sums  disbursed  b}'    the    decree-holder   for    the 
Subsistence-money       Subsistence   of   the  judgment-debtor    in 
to  be  costs  in  suit.  jail  shall   be  deemed  to   be   costs   in    th  t 

suit : 

Provided  that  the  judgment  debtor  shall  not  be  detain- 
ed in  jail  or  arrested  on  account  of  any  sum  so  disbursed. 

Release  of  judgment-  341.     The  judgment- debtor   shall 

^^^^®'*-  be  discharged  from  jail — 

(a)  Oh  the  amount  mentioned  in  the  warrant  of  com - 
niittnl  being  paid  to  the  officer  in  charge  of  the  jail  ; 
or 

(6)  on  the  decree  being  otherwise  fully  satisfied  ;  or 

{c)  at  the  request  of  the  person  on  whose  application  he 
has  been  imprisoned  ;     or 

(d)  on  such  |  erson  omitting  to  pay  the  allowance  as 
hereinbefore  directed ;     or 

(e)  u  the  judgment-debtor  be  declared  an  insolvent  as 
hereinafter  provided  ;     or 

(/)  when  the  term  of  his  imprisonment,  as  limited  by 
section  342,  is  fulfilled  : 
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Provided  that,  in  the  second,  third  and  fifth  cases  men- 
tioned in  this  section,  the  judgment-debtor  shall  not  be  dis- 
charged widiout  the  order  of  the  Court. 

A  judgment-debtor  discharged  under  this  section  is  not 
thereby  discharged  from  his  debt  ;  but  he  cannot  be  re-arrest- 
ed under  the  decree  in  execution  of  which  he  was  imprisoned. 

Be-arrest. — The  immunity  of  a  judgment-debtor  from  a  second  arrest 
depends,  not  only  upon  his  having  been  arrested^  but  upon  his  having  been  f'm- 
prisoned  under  the  arrest.  Thus  where  a  Judgment-debtor,  while  acting  as  a 
pleader  in  Court,  was  arrested  and  discharged  on  the  ground  that  he  was  exempt 
from  arrest  under  s.  642,  it  was  held  that  he  was  liable  to  be  re-arrested  in  exe- 
cution of  the  same  decree  against  him  (c).  Similarly  where  a  judgment-debtor  was 
arrested,  but  was  liberated  owing  to  nonpayment  of  subsistence  money  (s.  339),  it 
was  held  that  he  was  liable  to  be  re-arrested  in  execution  of  the  same  decree  id). 

Interim  protection  order. — ^4  is  arrested  and  committed  to  jail  in  execution 
of  a  decree  against  him.  While  in  jail  he  files  his  petition  in  insolvency  under  the 
Insolvent  Debtors'  Act,  and  obtains  an  interim  protection  order  for  one  week,  and 
is  thereupon  released  from  jail.  He  then  applies  for  a  further  protection  order,  but 
his  application  is  refused.  Is  A  liable  to  be  re-arrested  in  execution  of  the  same 
decree  ?  The  Calcutta  High  Court  has  held  that  he  is  not  liable  to  be  re-arrested, 
on  the  ground  that  a  judgment-debtor  once  discharged  from  jail  cannot  be  arrested 
a  second  time  in  execution  of  the  same  decree  (e).  On  the  other  hand,  it  has  been 
held  by  the  High  Court  of  Bombay  that  A  is  liable  to  be  rc-arrested,  the  decision 
proceeding  on  the  ground  that  the  only  cases  in  which  a  judgment-debtor  is  ex- 
empt from  re-arrest  are  those  specified  in  this  section,  and  that  release  under  an 
interim  protection  order  is  not  one  of  them  {/). 

See  in  this  connection  ss.  241,  337A,  and  653. 

342.  No  person  shall  be  imprisoned  in  execution  of  a 
Imprisonment  not  to     dccrcc   for   a    longer    pcrfod    than    six 

exceed  six  months.  months  ; 

or  for  a  longer  period  than  six  weeks  if  the  decree    be 
When  not  to  exceed     f  or  the  payment  of  a  sum  of  money  not 
®*^  weeks.  exceeding  fifty  rupees. 

Period  of  detention  in  jail>— This  section  does  not  empower  a  judge  to  fix 
at  his  discretion  a  term  of  imprisonment  within  the  maximum  {g), 

Oontempt  of  Oonrt*— This  section  and  s.  341   do  not  apply  to  cases  of 
imprisonment  for  contempt  of  Court  (h), 

343.  The  ofiicer  entrusted  with  the  execution  of  the 
Endorsement  on  war-     Warrant  shall  eudorsc  thereupon  the  day 

''*"^-  on,  and  the  manner  in  which  it  was  ex- 

ecuted, and,  if  the  latest  day  specified  in  the  warrant  for  the 


Ss. 
341-343 


(e)    Baaendro  v.  Chunder  Mohun,  23  Cal.  128. 

(d)  Babibul-Bahmaii  y.  Bam  Sahai,  26  All.  317. 

(e)  Bolye  Chund^  in  the  matter  of,  20  Cal.  874, 

following  Secretary  oj  State  y,  JttdaK 

23 


12  Cal.  652. 
(/)    Shamji  v.  Poonja,  26  Bom,  662. 
(a)    Suhudhir.  Singi,lZ^tA.  1^1. 
(h)    Martin  v.  Lawrence,  4  Cal.  6S5. 
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343-944  ^^^*^rn  thereof  has  been  executed,  the  reason  of  the  delay,  or 
if  it  was  not  executed,  the  reasons  why  it  was  not  executed^ 
and  shall  return  the  warrant  with  such  endorsement  to  the 
Court. 

If  the  endorsement  is  to  the  effect  that  such  officer  is 
unable  to  execute  the  warrant,  th^  Court  shall  examine  bini 
on  oath  touching  his  alleged  inability,  and  may,  if  it  thinks 
fit,  summon  and  examine  witness  as  to  such  inability,  and 
shall  record  the  result. 


CHAPTER  XX. 

Of  Insolvent  Judgment-debtors. 

344.     Any  judgment-debtor  arrested  or  imprisoned  in 
Power  to  apply  for     execution   of  a  decree    for    money,   or 
declaration   of  insoi-     against  whosc  property  an  order  of  at- 
^^"^^'  tachment  has  been  made  in  execution  of 

such  a  decree,  may  apply  in  writing  to  be  declared  an  in- 
solvent. 

Any  holder  of  a  decree  for  money  may  apply  in  writing 
that  the  judgment-debtor  may  be  declared  an  insolvent. 

Every  such  application  shall  be  made  to  the  District 
Court  within  the  local  Umits  of  whose  jurisdiction  the 
judgment-debtor  resides  or  is  in  custody. 

Of  ixiBOlyent  judgment-debtors.—**  Nothing  in  this  chapter  shall  apply 
to  any  Court  having  jurisdiction  within  the  limits  of  the  towns  of  Calcutta, 
Madras  or  Bombay;'*  Sect.  360A.  It  is  the  Indian  Insolvent  Debtors  Act 
Statute  11  and  12  Vict.  C.  21  that  applies  to  the  High  Courts  in  the  said  towns, 
no  other  Courts  in  the  said  towns  having  any  insolvency  jurisdiction. 

Contents  of  appii-  345.     The  application    when  made 

nation.  by  the  judgment-debtor,  shall  set  forth — 

(a)  the  fact  of  his  arrest  or  imprisonment,  or  that  an 
order  for  the  attachment  of  his  property  has 
been  made,  the  C!ourt  by  whose  order  he  was 
arrested  or  imprisoned,  or  by  which  the  order 
of  attachment  was  made,  and,  where  he  has 
been  arrested  or  imprisoned,  the  place  in  which 
he  is  in  custody  ; 

{b)  the  amount,  kind  and  particulars  of  his  property, 
and  the  value  of  any  such  property  not  con- 
sisting of  money  ; 
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(c)  the  place  or  places  in  which  such  property  is  to  be    345^47 

found  ; 

(d)  his  willingness  to  put  it  at  the    disposal   of    the 

Court ; 

(e)  the  amount  and  particulars  of  all  pecuniary  claims 

against  him  ;  and 

if)  the  names  and  residences  of  his  creditors,  so  far  as 
they  are  known  to  or  can  be  ascertained  by 
him. 

The  application,  when  made  by  the  holder  of  a  decree 
for  money,  shall  set  forth  the  date  of  the  decree,  the  Court 
by  which  it  was  passed,  the  amount  remaining  due  there- 
under, and  the  place  where  the  judgment-debtor  resides  or 
is  in  custody. 

346.     The  application  shall  be  signed  and  verified  by 
Subscription   and     ^^^   applicant    in    manner    hereinl^fore 
verification  of   appii-     prescribed    for    signing    and    verifying 
^«*'^"-  plaints. 

347-     The  Court  shall  fix  a  day  for  hearing  the  appli- 

Service  of  copy  of     catiou,  aiid  shall  causc  a  copy  thereof, 

application  and  notice.     y^[^\^  ^  iioticc  in  Writing  of  the  time  and 

place  at  which  it  will  be  heard,  to  be  stuck  up  in   Court  and 

served  at  the  applicant's  expense — 

where  the  afiplicant  is  the  judgment-debtor — on  the 
holder  of  the  decree  in  execution  of  which  he  was  arrested 
or  imprisoned  or  the  order  of  attachment  was  made,  or  on 
the  pleader  of  such  decree-holder,  and  on  the  other  creditors 
(if  any)  mentioned  in  the  application  ; 

where  the  applicant  is  the  decree-holder — on  the  judg- 
ment-debtor or  his  pleader. 

The  Court  may,  if  it  thinks  fit,  publish  at  the 
applicant's  expense  the  application  in  such  official  Gazettes 
and  public  newspapers  as  it  thinks  fit. 

Where  the  applicant  is  the  judgment-debtor,  the  Court 
may  exempt  him  from  any  payments  under  this  section,  if 
satisfied  that  he  is  unable  to  make  them^ 
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31^51  348.     The  Court  may  also,  if  it  thinks  fit,  cause  a  like 

Power  to  serve  other     copy  and  notice  to  be    served    on    any 

creditors.  Other  pcrsou  alleging  himself    to    be    a 

creditor  of  the  applicant,  and  applying  for  leave  to  be  heard 

on  the  application. 

349.  Where    the     judgment-debtor    is     in   custody 
Powers  of  Court  as     "^dcr  the   foregoiug   provisious  of  this 

to  judgment-debtor  Codc,  the  Court  may,  pending  the  hear- 
ing under  section  350,  order  him  to  be 
immediately  committed  to  jail,  or  leave  him  in  the  custody 
of  the  officer  to  whom  the  service  of  the  warrant  was  en- 
trusted, or  release  him  on  his  furnishing  sufficient  security 
that  he  will  appear  when  called  upon. 

350.  On  the  day  so  fixed,  or  on  any   subsequent   day 
Procedure  at  hear-     to   which   the   Court   may   adjoum    the 

>"g-  hearing,    the   Court   shall   examine    the 

judgment- debtor,  in  the  presence  of  the  persons  on  whom 
such  notice  has  been  served  or  their  pleaders,  as  to  his 
then  circumstances  and  as  to  his  future  means  of  payment, 
and  shall  hear  the  said  decree -holder,  the  other  creditors 
mentioned  in  the  application  and  the  other  persons,  if  any, 
alleging  themselves  to  be  creditors,  in  opposition  to  the 
judgment-debtor's  discharge  ;  and  may,  if  it  thinks  fit,  grant 
time  to  the  said  decree-holder  and  other  creditors  or  persons 
to  adduce  evidence  showing  that  the  judgment-debtor  is 
not  entitled  to  be  declared  an  insolvent. 

Declaration     of    in-  t%m^  -re     ^       n  •  >    n     i 

soivcncv  and  appoint-         oOl.     If  the  Court  IS  Satisfied 

ment  of  Receiver. 

(a)  that  the  statements  in  the  application  are  sub- 
stantially true  ; 

{b)  that  the  judgment- debtor  has  not,  with  intent  to 
defraud  his  creditors,  concealed,  transferred  or 
removed  any  part  of  his  property  since  the  in- 
stitution of  the  suit  in  which  was  passed  the 
decree  in  execution  of  which  he  was  arrested 
or  imprisoned,  or  the  order  of  attachment  was 
made,  or  at  any  subsequent  time; 

(e)  that  he  has  not,  knowing  himself  to  be  unable 
to  pay  his   debts  in   full,   recklessly   contracted 
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debts  or  given  an   unfair   preference   to   any  of    -^f  fU.- 
his   creditors   by   apy   payment   or    disposition 
o£  his  property  ; 

(d)  that  he  has  not   committed   any   other   act  of  bad 
faith  regarding  the  ppatter  of  the  application, 

the  Court  may  declare  him  to  be  an  insolvent,  and  may 
also,  if  it  thinks  fit,  make  an  order  appointing  a  Receiver  of 
his  property,  or  if  it  does  not  appoint  such  Receiver,  may 
discharge  the  insolvent. 

If  the  Court  is  not  so  satisfied,  it  shall  make  an  order 
rejecting  the  application. 

352.  The  creditors  mentioned  in  the  application,   and 
Creditors  to  prove     the  Other  pePFons,  if  any,  alleging  them- 

their  debts.  sclvcs  to  be   Creditors   of  the  insolvent, 

shall  then  produce  evidence  of  the  amount  and  particulars 
of  their  respective  pecuniary  claims  against  him  ;  and  the 
Court  shall  by  order  determine  the  persons  who  have 
proved  themselves  to  be  the  insolvent's  creditors  and  their 
Schedule  to  be  respective  debts  ;  and  shall  frame  a  sche- 

^^^"^^^^  dule  of  such  persons  and  debts  ;  and   the 

declaration  under  section  351  shall  be  deemed  to  be  a  decree 
in  favour  of  each  of  the  said  creditors  for  their  said  re- 
spective debts. 

A  copy  of  every  such  schedule  shall  be  stuck  up  in  the 
Court-house. 

Nothing  in  this  section  shall  be  deemed  to  entitle  a 
partner  in  an  insolvent  firm  or,  when  he  has  died  before  the 
insolvency,  his  legal  representative,  to  prove  in  competition 
with  the  creditors  of  the  firm. 

353.  Any  creditor  of  the  insolvent  who  is  not  men- 
Appiications  by  un-     tioued  in  such  schcdulc  may  apply  to  the 

scheduled  creditors.  Court  for  permission  to  produce  evidence 
of  the  amount  and  particulars  of  his  pecuniary  claims  ngainst 
the  insolvent,  and,  in  ckse  the  appUcant  proves  himself  to  be 
a  creditor  of  the  insolvent,  for  an  order  directing  his  name 
to  be  inserted  in  the  schedule  as  a  creditor  for  the  debt  so 
proved. 

Any  creditor  mentioned  in  the  schedule  may  apply  to 
the  Court  for  an  order  altering  the  schedule  so  far  as  regards 
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35! .356  ^^  amount,  nature  or  particulars  of  his  own  debt,  or  to  strike 
out  the  name  of  another  creditor  or  to  alter  the  schedule  so 
far  as  regards  the  amount,  nature  or  particulars  of  the  debt 
of  another  creditor. 

In  the  case  of  any  application  under  this  section,  the 
Court,  after  causing  such  notices  as  it  thinks  fit  to  be  served, 
at  the  applicant's  expense,  on  the  insolvent  and  the  other 
creditors,  and  hearing  their  objections,  if  any,  may  comply 
with  or  reject  the  application. 

354.  Every  order  under  section  351   shall   be  pub- 
Effect  of  order  ap-     lished  in  the  local  official   Gazette  and 

pointing  Receiver.  every  Order  under  that  section  appoint- 

ing a  Re(*eiver  shall  operate  to  vest  in  the  Receiver  all  the 
insolvent's  property  (except  the  particulars  specified  in  the 
first  proviso  to  section  266),  whether  set  forth  in  his  appli- 
cation or  not. 

355.  The  Receiver  so  appointed  shall  give  such  secur- 
Receiver   to  give     ^^J  ^^   ^^^   Court   may  (Urect  and  shall 

security  and  collect  possess  himsclf  of  all  such  property, 
**^^*^*  except  as  aforesaid  ; 

anH  on  his  certifying  that  the  insolvent  has  placed  him 

Discharge  of  insoi-     in  possessiou  thereof,  or  has  done  every- 

^«"*-  thing  in  his  power  for  that  purpose,  the 

Couitmay  discharge  the  insolvent  upon  such  conditions,  if 

any,  as  the  Court  thinks  fit. 

Out '  of  Receiver  356.     The  Receiver   shall    proceed 

^  ^   '        under  the  decision  of  the  Court — 

(a)  to  convert  the  property  into  money; 

(6)  to  pay  thereout  debts,  fines  and  penalties,  if  any, 
due  by  the  insolvent  to  GTovernment ; 

(c)  to  pay  the  said  decree-holder's  costs  ; 

(d)  to  discliarge,  according  to  their  respective  pri* 
orities,  all  debts  secured  by  mortgage  of  the 
insolvent's  property  ; 

{e)  to  distribute  the  balance  among  the  scheduled 
creditors  ratably  according  to  the  amounts  of 
their  respective  debts  and  without  any  pre- 
ference : 
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and  such  Receiver  may  retain  as  a  remuneration  for  the    ^^^^^ 
t*  !•  1  •      1     •  356*358 

His  right  to  rcmu-     pertormance  ot  his  duties  a  commission, 

"*''***^"-  to  be  fixed  by  the  Court,  not  exceeding 

the  rate  of  five  per  centum  upon  the  amount  of  the  balance 

so  distributed  (the  amount  of  the  commission  so  retained 

being  deemed  a  distribution),  and  shall 

Delivery  of  surplus.  j   t  j.i.  i  •/•  ^       ii        •         i 

deliver  the  surplus,  it  any,  to  the  msol- 
vent  or  his  legal  repesentative  : 

Provided  that,  in  any  local  area  in  which  a  declaration 
has  been  made  under  section  320  and  is  in  force,  no  sale  of 
immoveable  property  paying  revenue  to  Government  or  held 
or  let  for  agricultural  purposes  shall  be  made  by  the  Me- 
ceiver  ;  but,  after  he  has  sold  the  other  property  of  the  in  • 
solvent,  the  Court  shall  ascertain,  (n)  the  amount  required  to 
satisfy  the  claims  of  the  scheduled  creditors  after' deducting 
the  moneys  already  received,  (b)  the  immoveable  property  of 
the  insolvent  remaining  unsold,  and  (c)  the  incumbrances,  if 
any,  existing  thereon,  and  shall  forward  a  statement  to 
the  Collector  containing  the  particulars  aforesaid ;  and  there- 
upon the  Collector  shall  proceed  to  raise  the  amount  so 
required  by  the  exercise  of  such  of  the  powers  conferred  on 
him  by  sections  322  to  325,  both  inclusive,  as  he  thinks  fit, 
and  subject  to  the  provisions  of  those  sections  so  far  as  they 
may  be  applicable ;  and  shall  hold  at  the  disposal  of  the 
Court  all  sums  that  may  come  to  his  hands  by  such  exercise. 

357.  An  insolvent  discharged  under  section   351  or 

355  shall  not  be  arrested  or  imprisoned  on 
ISC  ar  c.     j^^^yj^^  ^£  ^^y  q£  ^Yie   scheduled   debts. 

Hut  (subject  to  the  provisions  of  section  358j  his  property, 
whether  previously  or  subsequently  acquired  (except  the  par- 
ticulars specified  in  the  first  proviso  to  section  266  and  ex- 
cept the  property  vested  in  the  Receiver)  shall,  by  order  of 
the  Court,  be  liable  to  attachment  and  sale  until  the  debts 
due  to  the  scheduled  creditors  are  satisfied  to  the  extent  of 
one-third,  or  until  the  expiry  of  twelve  years  from  the  date 
of  the  order  of  discharge  under  section  351  or  365. 

358.  If  the  aggregate  amount  of  the  scheduled  debts  is 
Declaration  that  in-     ^^^  hundred  rupccs  or  a  less    sum,  the 

solvent  is  discharged  C!ourt  may,  and  in  any  case  after  the 
from  liabilities.  scheduled  dcbts  have  been  satisfied  to  the 

extent  of  one- third,  or  after  the  expiry  of  twelve  years  from 
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35^360A  '^^  o^^d^r  of  discharge  the  Court  shall  declaie  the  insolvent 
discharged  as  aforesaid,  absolved  from  iurther  liability  in 
respect  of  such  debts. 

Procedure  in  case  of  359.     Whenever,   at  the    hearing 

di^onest  applicant.         ^jj^^^j.  gectiou  350,   it  is  proved  that  the 

applicant  has — 

(a)  been  guilty,  in  his  application,  of  any  concealment 
or  of  wilfully  making  any  false  statement  as  to  the 
debts  due  by  him,  or  respecting  the  property  be- 
longing to  him,  whether  in  possession  or  in  expec- 
tancy, or  held  for  him  in  trust  ; 

(6)  fraudulently  concealed,  transferred  or  removed  any 
property  ;  or 

(c)  committed  any  other  act  of  bad  faith  regarding  the 
matter  of  the  application^ 

the  Court  shall,  at  the  inbtance  of  any  of  his  creditors, 
sentence  him  by  order  in  writing  to  imprisonment  for  a 
term  which  may  extend  to  one  year  from  the  date  of  com- 
mittal ; 

or  the  Court  may,  if  it  thinks  fit,  send  him  to  the 
Magistrate  to  be  dealt  with  according  to  law. 

360.     The  Local  Government  may,  by  notification  in 
Investment  of  other     ^'^^  official   Gazette,   iuvcst  any    Court 
Courts  with  powers  of     other   than   a   District  Court   with   the 
District  Court..  powers   Conferred  ou   District  Courts  by 

Transferof  cases.  sectious  344  to  359  (both  inclusive)  and 
the  District  Judge  may  transfer  to  any  Court  situate  in  his 
district  and  so  invested  any  cases  instituted  unHer  section 
344. 

A  Court  so  invented  may  entertain  an  application  under 
section  344  h}  any  person  who  has  been  arrested  or  impri- 
soned, or  against  whose  property  an  order  of  attachment 
has  been  made,  in  execution  of  a  decree  for  money  passed 
by  that  Court. 

360 A.     ^othing   in   this  chapter  shall  apply  to  any 

Inapplicability  of  this     C^^rt  having   jurisdiction   within     the 

chapter     to      Presi-     limits   of  the  town  of  Calcutta,    Madras, 

dency-town..  ^^  Boinbay. 


Digitized  by 


Google 


PART  II. 

Of  Incidental  Proceedings. 


CHAPTER  XXI. 

Op  the  Death,  Marriage  and  Insolvency  of  Parties. 

No   abatement    by     ,  861.     The  death  of  a  plaintiff    or 
party's  death,  if  right     defenaant  shall   not  cause  the   suit  to 

to  sue  survives.  ^y^^^  jj  jj^^  ^.j^j^^.  ^^  ^^^  surviveS. 

Illusiraiions. 

(a)  A  covenants  with  B  and  C  to  pay  an  annuity  to  B  during  Ctt  life.  B  and  C  sue  A  to 
compel  payment.  B  dies  before  the  decree.  The  rig'ht  to  sue  survives  to  C,  and  the  suit  does  not 
abate. 

(i)  In  the  same  case,  all  the  parties  die  before  decree.  The  rig'ht  to  sue  survives  to  the  re- 
presentative of  the  survivor  of  B  and  C,  and  he  may  continue  the  suit  against  A'9  representative, 

(c)  A  sues  B  for  libel.    A  dies.    The  right  to  sue  does  not  survive»  and  the  suit  abates. 

{d)  A,  a  member  of  a  Hindu  joint  family  under  the  Mitakshara  Law  institutes  a  suit  for 
partition  of  the  family*property.  A  dies  leaving  B,  a  minor  sor ,  his  heir.  The  right  to  sue  survives 
to  Bt  and  the  suit  does  not  abate. 

In  wliat  cases  the  right  to  sue  snrriTes  and  in  what  case  it  does 

not  — ^To  answer  this  question,  we  must  turn  to  the  provisions  of — 
I    the  Indian  Contract  Act  9  of  1872,  s.  37,  and 

II.  the  Indian  Succession  Act  10  of  1865,  s.  268,  in  cases  in  which  the 
Succession  Act  applies,  and  the  Probate  and  Administration  Act  5  of 
1881,  s.  89,  in  cases  in  which  the  Probate  Act  applies  (see  notes  to  s* 
50,  pp.  109-110  ante).  Sec.  89  of  the  Probate  Act  is  a  reproduction  of 
s.  268  of  the  Succession  Act. 

I.  Contract  Act^  s,  37, — ^The  said  section  runs  as  follows:  "Promises 
bind  the  representatives  of  the  promisors  in  case  of  the  death  of  such  promisors 

•before  performance,  unless  a  contrary  intention  appears  from  the  contract,** 
Expanding  the  italicized  words,  we  may  say  that  contracts  involving  the  exercise 
of  special  skill  or  involving  special  personal  confidence  are  not  binding  on  the 
representatives  of  the  promisors.  A  promises  to  paint  a  picture  for  ^  by  a  certain 
•day  at  a  certain  price.  A  dies  before  the  day.  The  contract  cannot  be  enforced 
either  by  ^'s  representatives  against  //  or  by  B  against  A''s  representatives. 
The  reason  is  that  the  right  to  sue  does  not  survive  to  or  against  the  represent- 
atives of  A. 

II.  Succession  Act  s.  268,  and  Probate  Act  s,  89.— The  following  are  the 
provisions  of  the  Indian  Succession  Act,  s.  268,  and  the  Probate  and  Administra- 
tion Act,  s.  89 :  "  All  demands  whatsoever,  and  all  rights  to  prosecute  or  demand 
any  action  or  special  proceeding,  existing  in  favour  of  or  against  a  person  at  the 
time  of  his  decease,  survive  to  and  against  his  executors  or  administrators ;  except 
causes  of  action  for  defamation,  assault  as  defined  in  the  Indian  Penal  Code,  or 
-other  personal  injuries  not  causing  the  death  of  the  party  ;  and  except  also  cases 
where,  after  the  death  of  tbe  party,  the  relief  sought  could  not  be  enjoyed,  or 
granting  it  would  be  nugatory.*' 

Analysing  the  above  section,  we  may  say  that  the  right  to  sue  does  not 
:survive  in  the  following  cases : — 
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S.  361  (i)    Suits  for  defamation,  assault  or  other  personal  injuries  not  causing 

the  death  of  the  party.  Where  death  is  caused  by  a  personal  injury,  the  legal 
representative  of  the  deceased  may  sue  the  wrong-doer  for  damages ;  see  Act 
13  of  1855. 

(ii)  Cases  where,  after  the  death  of  the  party,  the  relief  sought  could  not 
be  enjoyed,  or  granting  it  would  be  nugator^^ 

Illustrations 

o/c/.  (i).— 1.  i4  sue  i^  for  defamation.  i4  dies  before  decree.  The  right  to  sue 
does  not  survive,  and  the  suit  abates.  That  is  to  say,  i4*s  representative  is  not 
entitled  to  prosecute  the  suit. 

2.  A  sues  B  for  damages  for  assault.  A  dies  before  decree.  [It  is  as- 
sumed that  the  death  has  not  been  caused  by  the  assault.]  The  right  to  sue  does 
not  survive,  and  the  suit  abates. 

of  cl.  (ii). — 3,  A  sues  B  for  divorce.  A  dies  The  cause  of  action  does  not 
survive  to  his  representative. 

4.  A  sues  B  to  recover  possession  of  his  minor  daughter  illegally  detained 
by  B,  B  dies  before  decree.  The  cause  of  action  does  not  survive  against  i^^s 
representative,  and  the  suit  abates  :  Sharif  a  v.  Munekhan^  25  Bom.  574. 

5.  A,  claiming  to  be  the  nearest  reversionary  heir  of  a  deceased  Hindu, 
brings  a  suit  to  set  aside  alienations  made  by  the  widow  of  the  deceased.  A  dies 
before  decree.     The  suit  abates ;  Sakyahani  v.  Bhavani^  27  Mad.  588. 

6.  A  applies  to  be  appointed  guardian  of  the  person  of  X,  The  application 
is  opposed  by  B  who  claims  that  he  has  been  appointed  guardian  by  the  will  of  X's 
ftather.  B  dies.  B's  representative  is  not  entitled  to  prosecute  the  proceedings. 
"A  claim  based  on  personal  trust  does  not  survive  to  the  claimant's  representa- 
tive :**  Gangabai  v.  Khashabai,  23  Bom.  719. 

7.  A  sues  B  to  establish  his  right  to  the  office  of  Mohant.  A  dies  before 
decree.  The  suit  abates,  for  the  right  claimed  is  a  right  to  a  personal  office : 
Sham  Chand  v.  Bhayaram,  22  Cal.  92. 

In  cases  other  than  those  comprised  in  clauses  (i)  and  (if),  the  right  to 
sue  does  survive.  Thus  the  case  of  malicious  prosecution  is  not  comprised  either 
in  cl.  (i)  or  clause  (ii) ;  hence  if  A  sues  B  for  damages  for  malicious  prosecution, 
and  dies  before  decree,  it  has  been  held  by  the  Calcutta  High  Court  that  the 
right  to  sue  survives,  and  A*s  representative  is  entitled  to  prosecute  the  suit  (/). 
In  a  Bombay  case  (j),  howev-  r,  where  the  suit  was  by  A  against  B  for  malicious 
prosecution,  and  B  died  pending  the  suit,  it  was  held  that  the  right  to  sue 
did  not  survive  against  B,  and  that  A  was  not  entitled  to  prosecute  the  suit 
against  B*s  representative,  and  that  the  suit  abated.  The  reason  given  was 
that  B*s  estate  did  not  derive  any  direct  benefit  from  the  alleged  wrong 
committed  by  him,  and  hence  the  cause  of  action  did  not  survive  against  his 
representative  according  to  the  principle  laid  down  in  Phillips  v.  Homfray  (*). 
In  the  Calcutta  case  cited  above,  however,  the  Court  observed  that  it  was  un- 
necessary to  deal  with  the  English  authorities  upon  the  question  whether  or  not 

(i)    Krishna  ▼.  Corporation  of  Calcutta,  31    f    U)    Haridat  ▼.  Bamdas  13  Bom,  677. 
Cal.  993.    See  Paranmi  v.  Sundararaja,        (k)    L,  R.  24,  Ch.  D,  4391. 
26  Mad.  499.  w-»    [    n  / 
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the  cause  of  action  survived  to  the  representative  of  a  deceased  plaintiff  for  mali-      S*  861. 
cious  prosecution,  and  that  the  matter  was  governed  by  s.  89  of  the  Probate  and 
Administration  Act. 

The  right  to  sue  for  damages  for  breach  of  a  contract,  the  right  to  sue  on 
a  promissory  note,  the  right  to  sue  for  a  debt,  the  right  to  sue  on  a  mortgage,  the 
right  to  sue  for  wrong  done  to  property,  are  all  instances  of  rights  that  are  not 
extinguished  on  thexleath  of  a  plaintiff  or  defendant.  In  all  these  cases  the  suit 
does  not  abate  on  the  death  of  the  plaintiff  or  defendant.  A  contract  to  refer  to 
arbitration  is  not  in  this  country  revoked  by  the  death  of  any  one  of  the  parties 
to  the  submission  before  an  award  is  made.  Hence  the  question  whether  a  legal 
representative  of  a  deceased  party  is  or  is  not  entitled  to  enforce  the  contract 
to  refer  is  a  question  which  would  depend  upon  whether  the  right  dealt  with  in 
the  reference  is  of  a  purely  personal  nature  or  is  one  which  survives  to  the  legal 
representative  (/). 

After  decree* — Where  a  decree  is  made  for  the  plaintiff  in  a  suit  in  which 
the  right  to  sue  would  not  survive  if  the  plaintiff  died  before  decree,  and  the 
plaintiff  dies  after  decree,  the  action  does  not  abate,  and  the  benefit  of  the  judg- 
ment goes  to  his  legal  representative  (nt).  But  the  action  will  abate,  if  the  decree 
made  in  such  a  suit  is  against  the  plaintiff  (n). 

Illustrations, 

1.  A  sues  B  for  damages  for  defamation,  and  obtains  a  decree  for 
Rs.  5,000.  B  appeals  from  the  decree.  A  dies  pending  the  appeal.  The  appeal 
does  not  abate,  and  A's  representative  is  entitled  to  be  brought  on  the  record  as 
respondent  in  place  of  A.  And  if  B  dies  pending  the  appeal,  B's  representative 
is  entitled  to  prosecute  the  appeal  as  appellant. 

2.  A  sues  B  for  damages  for  defamation,  but  the  suit  is  dismissed.  A 
appeals  from  the  decree.  Pending  the  appeal  A  dies.  A 's  representative  is  not 
entitled  to  prosecute  the  appeal.  The  reason  is  that  the  decree  in  the  original 
suit  being  against  A,  what  is  sought  to  be  enforced  in  appeal  is  A*s  right  to  sue  ; 
but  the  right  to  sue  in  a  suit  for  defamation  does  not  survive  to  the  legal  repre^ 
sentative  ;  hence  the  appeal  abates  (s.  582). 

Three  cases  in  which  a  suit  will  abate.— The  following  are  the  three 
cases  in  which  a  suit  abates : — 

1.  Where  the  right  to  sue  does  not  survive.  This  case  is  dealt  with  in 
the  present  section. 

2.  Where  a  sole  plaintiff  or  sole  surviving  plaintiff  dies,  and  the  right  to- 
sue  does  survive  to  his  representative,  but  no  application  is  made  by  the  plain- 
tiff's representative  to  be  brought  on  the  record  within  six  months  from  the  date 
of  the  plaintiff's  death  (ss.  365-366). 

3.  Where  a  sole  defendant  or  sole  surviving  defendant  dies,  and  the  right 
to  sue  does  survive  against  his  legal  representative,  but  no  application  is  made 
by  the  plaintiff  within  six  months  from  the  death  of  the  defendant  to  have  his- 
legal  representative  brought  on  the  record  (s.  368;. 

Execution  proceedings* — The  provisions  of  this  chapter  do  not  apply  ta 
proceedings  in  execution  between  the  decree-holder-  and  judgment-debtor  (o). 

(l)    Perumalla  v.  Perumalla,  27  Mad.  112.  p.  601,  lines  35—35 ;  Sakyahani  v.  Bhava- 

(m)  Muhammad  v,  Khmhalo,  9  All.  131 ;  Oopal  ni,  27  Mad.  588. 

▼.BamcAandra,  26  Bom.  597;  Paramen  -,   (o)    Hirachand    r.   Ka$turchand^    18    Bom. 

▼.  Sunderarqja.  26  Mad,  499,  224. 

in)    Oopal  ▼.  Bamehandra,  26  Bom.  597 ;  at 
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Ss.  Proceedings  in  appeal* — The  provisions  of  this  chapter  apply  to  appeals  : 

361366     gee  8.  582. 

362.  If  there  be  more  plaintilFs  or  defendants  than 

one,  and  any  of  them  dies,  and  if  the 
deatrofonlLrsererM  right  to  sue  survives  to  the  surviving 
plaintiffs  or  defen-  plaintiff  or  plaintiffs  alone,  or  against 
tu^vel  "'^^'  '"^  '"''     the  surviving  defendant   or   defendants 

alone,  the  Court  shall  cause  an  entry  to 
that  effect  to  be  made  on  the  record,  and  the  suit  shall 
proceed  at  the  instance  of  the  surviving  plaintiff  or  plain- 
tiffs, or  against  the  surviving  defendaut  or  defendants. 

Oases  where  right  to  sae  survives  to  surviving  plaintiff  alone.— 

Where  a  suit  is  brought  by  several  joint-owners  of  any  land  prejudicially  affected 
by  any  trespass,  nuisance  or  other  wrongful  act,  or  by  several  joint-owners  of 
any  chattels  which  the  defendant  has  taken  or  destroyed  or  injured,  and  one  of 
the  plaintiffs  dies  during  the  pendency  of  the  suit,  the  suit  may  be  continued  by 
the  surviving  joint-owners  and  the  legal  representative  of  the  deceased  joint- 
owner  is  not  to  be  added  as  a  plaintiff  (J>). 

Oases  where  right  to  sue  survives  against  surviving  defendants 

alone* — Where  the  defendants  are  executors  or  trustees,  and  are  used  in  their 
representative  capacity,  and  if  any  of  them  dies  before  decree,  the  suit  may  be 
continued  against  the  surviving  executors  or  trustees,  and  the  legal  representative 
of  the  deceased  executor  or  trustee  is  not  to  be  added  as  a  defendant. 

363.  If  there  are  more  plaintiffs  than  one,  nnd  any 
Procedure      where     ^^  ^^^^  ^^^s,  and  if  the  right  to  sue  does 

one  of  several  plain-  not  survivc  to  the  Surviving  plaintiff  or 
sife'd^es  nCf 'sSlJ^ive  plaintiffs  aloue,  but  survives  to  him  or 
to  surviving  plaintiffs  them  and  the  legal  representative  of  the 
^  ^"^'  deceased  plaintiff  jointly,  the  Court  may 

cause  the  legal  representative,  if  any,  of  the  deceased  plaintiff 
to  be  made  a  party,  and  shall  thereupon  cause  an  entry  to 
that  effect  to  be  made  on  the  record,  and  proceed  with 
the  suit. 

Limitation*— As  there  is  no  specific  article  in  the  Limitation  Act  for  an 
application  under  this  section,  the  period  of  limitation  is  3  years  from  the  date 
when  the  right  to  apply  accrues  under  art.  178  of  that  Act  (g). 

364.  [f^'epealed  by  Aft  VII.  of  1888,  section  32.] 

365.  In  case  of  the  death   of  a  sole  plaintiff  or   sole 
Procedure  in  case  of     Surviving   plaintiff,   the   legal   represen- 

death  of  sole,  or  sole  tativc  of  the  deceased  may,  where  the 
surviving  plaintiff.  ^j^j^^  ^  ^^^  survivcs,  apply  to  the  Court 

(j))    866    Chandramohan    v.     BUwambhar,    I   (g)    Birkmyre  ▼.  Deep  Narain,  5  Oal.  W.  K* 
1  B.  L.  K.  O.  C,  42.  I  xc?il ;  Lalji  ▼.  Walker,  6  Cal.  W.  K.  Ix. 
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to  have  his  name  entered  on  the  record  in  place  of  the 
deceased  plaintiff,  and  the  Court  shnll  thereupon  enter  his 
name  and  proceed  with  the  suit. 

Application  by  legal  representative  of  deceased  plaintiff— The 
application  under  this  section  shall  be  made  within  6  months  from  the  date 
of  the  death  of  the  deceased  plaintiff  or  deceased  appellant  (Limitation  Act  art. 
175A). 

Where  there  are  two  or  more  legal  representatives  of  a  deceased 
plaintiff*— In  such  a  case  both  or  all  the  legal  representatives  should  be  made 
parties.  Thus  if  a  plaintiff  dies  leaving  three  legal  representatives,  all  the  three 
should  be  brought  on  the  record,  otherwise  the  suit  will  abate.  If  any  one  of  them 
refuses  to  join  as  plaintiff,  he  should  be  brought  on  the  record  as  defendant  (r). 

Dispute  as  to  representative  of  deceased  plaintiff  —The  present  sec- 
tion pre-supposes  that  the  party  claiming  to  represent  a  deceased  plaintiff  is  his 
legal  representative;  but  if  the  representative  character  is  denied,  or  when  two  or 
more  persons  claim  it,  the  procedure  prescribed  by  s.  367  should  be  followed  (s). 

Legal  representative*— On  the  death  of  a  Hindu  widow,  after  institution 
of  a  suit  to  recover  property  belonging  to  her  deceased  husband,  the  reversionary 
heirs  of  the  husband  are  her  legal  representatives  within  the  meaning  of  this  sec- 
tion (t).  It  must  be  noted  that  the  legal  representative  of  a  deceased  plaintiff  can 
only  prosecute  the  cause  of  action  as  originally  framed  (u)  ;  likewise  the  defendant 
«an  raise  no  other  defence  against  the  legal  representative  than  he  could  have 
raised  against  the  deceased  plaintiff  (v). 

Death  of  pauper-applicant*  -  Where  there  is  only  an  application  for  leave 
to  sue  in  forma  pauperis t  but  no  suit  pending  in  Court,  and  the  applicant  dies  be- 
fore the  leave  is  granted,  the  right  to  sue  as  a  pauper,  being  a  personal  right,  can- 
not survive  to  his  legal  representative.  But  the  legal  representative  may  present 
2i  fresh  application  for  leave  to  sue  informd  pauperis,,  or  may  institute  a  suit  for 
the  same  relief  which  the  deceased  claimed,  if  the  right  to  sue  survives  (w). 

Revision* — When  the  legal  representative  of  a  deceased  plaintiff  applies 
within  the  prescribed  period  to  have  his  name  entered  on  the  record,  the  Court  is 
bound  under  this  section  to  enter  his  name.  If  the  Court  fails  to  do  so,  it  is  failure 
to  exercise  jurisdiction  vested  in  it  by  law  under  this  section,  and  the  High  Court 
will  interfere  in  revision  under  s*  622  (x). 


98. 

365-366 


366.  I£  within  the  time  limited  by  law  no  such 
application  be  made  to  the  Court  by  any 
person  claiming  to  be  the  leo^al  represent- 
ative of  the  deceased  plaintiff,  the  Court 
may  pass  an  order  that  the  suit  shall 
abate,  and  shall,  on  the  application  of  the  defendant,  award 
to  the  defendant  the  costs  which  he  may  have  incurred  in 


Abatement  where  no 
application  by  repre- 
sentative of  deceased 
plaintiff 


(r) 


Ghamaiidi  v.  Amir  Begam,  16  All.  2U ; 

Mu$ala  ▼.  Bamayya^  23  Mad.  125. 
Quia  ▼.  Beepathee.  17  Mad.  209. 
Premmoyi    v.     Preofiath,   23  Cal.    636; 

Tribhtmany.  Sri  Narain,  20  AM.  341. 


(u)  Sham  Chand  v.  Bhayaaram,  22  GaL  92. 

(v)  Subharaya  v.  Mmiika,  19  Mad.  345. 

iw)  Lalit  y.  Satiah,  33  Cal.  1163. 

(x)  Janardhan  v.  Bamchandra,  26  Bom.  317. 
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S.  366     defending  the  suit,  to  be  recovered  from  the  estate  of  the 
deceased  plaintifiP; 

or  the  Court  may,  if  it  thinks  proper,  on  the  applica- 
tion of  the  defendant,  and  upon  such  terms  as  to  costs  or 
otherwise  as  it  thinks  fit,  pass  such  oth<T  order  as  it  thinks 
fit  for  bringing  in  the  legal  representative  of  the  deceased 
plaintiff,  or  for  proceeding  with  the  suit  in  order  to  a  final 
deterniination  of  the  matter  in  dispute,  or  for  both  those 
purposes. 

Explanation. — A  certificate  of  heirship^  or  a  certificate 
to  collect  debts,  does  not  of  itself  constitute  the  person  hold- 
ing it  the  legal  representative  of  the  deceased.  But  when 
the  person  holding  any  such  certificate  obtains  thereby  pro- 
perty belonging  to  the  deceased,  he  may  be  treated  as  a 
legal  representative  liable  in  respect  of  such  property, 

Limitation*— An  application  under  this  section  by  the  defendant  should  be 
made  within  six  months  from  the  death  of  the  deceased  plaintifF  or  appellant : 
Limitation  Act,  art.  175B. 

Deathof  one  of  several  appeilantB—S.  544  of  the  Code  provides  that 
where  there  are  two  or  more  plaintiffs  or  defendants  in  a  suit,  and  the  decree 
appealed  against  proceeds  on  any  ground  common  to  all  the  plaintiffs  or  to  all 
the  defendants,  any  one  of  the  plaintiffs  or  of  the  defendants  may  appeal  against 
the  whole  decree,  and  thereupon  the  appellate  Court  may  reverse  or  modify  the 
decree  in  favour  of  all  the  plaintiffs  or  defendants,  as  the  case  may  be.  Where 
several  plaintiffs  or  defendants  jointly  appeal  against  a  decree  to  which  s.  544  of 
the  Code  of  Civil  Procedure  applies,  the  death  of  one  of  such  appellants,  if  no 
legal  representative  of  the  deceased  appellant  is  brought  upon  the  record  within 
limitation,  can  only  have  the  effect  of  causing  the  appeal  to  abate  so  far  as 
the  deceased  appellant  was  concerned :  it  cannot  have  the  effect  of  causing  the 
appeal  as  a  whole  to  abate.  A  and  B  sue  C,  D  and  E  for  possession  of  certain 
land  alleged  to  have  been  unlawfully  taken  possession  of  by  the  defendants. 
The  defence  is  that  C,  D  and  E  were  the  lawful  owners  of  the  property.  The 
Court  f)nds  that  the  land  in  dispute  belonged  to  the  -plaintiffs  and  a  decree  is 
passed  in  favour  of  the  plaintiffs.  C,  D  and  E  appeal  against  the  decree.  E 
dies  pending  the  appeal  but  his  legal  representative  is  not  brought  on  the  record 
within  the  period  of  limitation.  A  and  B  (respondents)  contend  that  the  appel- 
late Court  should  not  proceed  with  the  appeal,  on  the  ground  that  the  appeal  has 
■abated.  The  proper  course  for  the  Appellate  Court  in  such  a  case  is  to  order 
that  the  appeal  has  abated  so  far  as  the  deceased  appellant  is  concerned,  and  to 
proceed  with  the  hearing  so  far  as  the  remaining  appellants  are  concerned.  The 
reason  is  that  the  ground  of  appeal  being  common  to  all  the  appellants,  viz.y  that 
they  were  the  lawful  owners  of  the  land,  any  one  of  them  might  under  s  544  have 
appealed  against  the  whole  decree  ;  if  so,  the  death  of  one  of  the  appellants 
would  not  affect  the  right  of  the  other  appellants  to  proceed  with  the  appeal. 
The  point  to  be  noted  is  that  when  a  case  falls  under  s.  544  of  the  Code,  and  one 
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of  the  appellants  dies,  the  right  to  appeal  does  survive  to  the  surviving  appel-  Ss. 

lants  (y),  366-367 

Appeal*—  According  to  the  Bombay  and  Madras  rulings,  an  order  declar- 
ing that  the  suit  has  abated  is  a  decree,  and  is  therefore  appealable  (s) 
According  to  the  Allahabad  rulings,  such  an  order  is  not  appealable  (a) 

Revival  of  suit*— A  suit  that  has  abated  under  this  section  may  be 
revived  under  s.  371. 

Succession  Oertiflcate  Act,  1889,  S.  16*— A  certificate  granted  under 
section  16  of  the  Succession  Certificate  Act  is,  with  respect  to  debts  specified 
therein,  conclusive  as  against  the  persons  owing  such  debts,  and  it  affords  full 
indemnity  to  all  such  persons  as  regards  all  payments  made  in  good  faith  to  the 
holder  of  the  certificate  in  respect  of  such  debts. 

367.     If    any    dispute   arise   as  to  who  is  the  legal 
Procedure  in  case  of     representative    of  a   deceased     plaintiff, 
^^^'of  dece?JS     ^^^  Court  may  either  stay  the   suit  until 
pUintifF.  the  fact  has  been  determined   in  another 

suit,  or  decide  at  or  before  the  hearing  of  the  suit  who  shall 
be  admitted  to  be  such  legal  representative  for  the  purpose 
of  prosecuting  the  suit 

Scope  of  the  section* — Where  there  is  no  dispute  as  to  the  applicant  being 
the  legal  representative,  the  procedure  prescribed  by  s.  365  is  to  be  followed.  But 
if  the  representative  character  of  the  applicant  is  denied,  or  if  two  or  more  per- 
sons claim  it,  the  procedure  prescribed  by  this  section  is  to  be  followed  (c).  But 
once  the  name  of  the  applicant  is  entered  on  the  record  in  place  of  the  deceased 
plaintiff,  the  Court  is  bound  under  s.  365  to  proceed  with  the  suit,  and  it  cannot 
entertain  any  objection  as  to  the  representative  character  of  the  applicant  after 
he  has  been  brought  on  the  record  as  plaintiff  (d). 

Effect  of  order  nnder  this  section.— This  section  provides  a  summary 
procedure  for  appointing  a  person  to  be  the  legal  representative  of  the  deceased 
plaintiff /or  the  purpose  of  prosecuting  the  suit.  Hence  an  order  admitting  a 
person  to  be  the  legal  representative  for  the  purpose  of  prosecuting  the  suit  does 
not  operate  as  a  final  determination  of  the  representative  character  of  such  per- 
son, in  other  words,  it  does  not  operate  as  res  judicata  (e). 

Appeal* — An  order  under  this  section  is  appealable:  s.  558,  cl.  (18).  And 
even  if  no  appeal  has  been  preferred  from  the  order,  an  objection  to  the  order 
may  be  taken  in  an  appeal  from  the  decree,  provided  the  party  complaining  was  a 
party  to  the  decree  (/).  In  the  latter  case,  however,  the  order  will  not  beset 
aside  unless  it  is  shown  that  it  has  affected  the  decision  of  the  case  (g).  See 
8.  691  below. 

(1/)    Chandaraang  ▼.  Khimabliai,  22  Bom  718 ;       (d)    Meenatchi  ▼.  Ananthanarayana^  26  Mad. 

Bam  Sewak  t.  LamhaTjTS  All  27  ;  Chin-  224 ;  Balabai  v.  Oaneah,  27  Bom.  162, 186. 

taman  ▼  Gangahai,  27  Bom.  284.  (e)    Paraotam  ▼.  JankU  28  All.  109. 

{X)   Bhikaji  v.  Purshotam,  10  Bom.  220 ;  Sub-  "      ""  ~" 

bayya  v.  Saminadayyart  18  Mad.  496. 
(a)    Hamtda  v.  Ali  Hu»&n,  17  All.  172. 
<c)    Ottla  ▼.  Beepathee,  17  Mad.  209 ;  Subbayya 

V.  Saminadayyart  18  Mad,  496. 


^ 


HarNaraifiT.  Kharag,  9  All.  447;  San- 
kali  ▼.  MurUdhar,    12  All.  200 ;  Vithu 
▼.  Bhima.  15  Bom.  145. 
(g)    Balabai  v.  Ganeah,  71  Bom.  162. 
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S.  i868|  868.     If  there  be  more  defendants  than  one,  and  any 

Procedure  in  case  of     ^^  ^^^^  ^'^^  hefoTB  decree  and  the  right 
death  of  one  of  several     to  suc  does  not  suTvive  against  the  sur- 
endants.  viving  defendant  or  defendants  alone, 

and  also  in  case  of  the  death  of  a  sole  defendant,  or  sole 
orof  sole,  or  sole  sur-     Surviving  defendant,  where  the  right  to 

viving,  defendant.  gue  SUFVaveP, 

the  plaintiff  may  make  an  application  to  the  Court,  spe- 
cifying the  name,  description  and  place  of  abode  of  any 
person  whom  he  alleges  to  be  the  legal  representative  of  the 
deceased  defendant,  and  whom  he  desires  to  be  made  the 
defendant  in  his  st^. 

The  Court  shall  thereupon  enter  the  name  of  such 
representative  on  the  record  in  the  place  of  such   defendant, 

and  shall  issue  a  summons  to  such  representative  te 
appear  on  a  day  to  be  therein  mentioned  to  defend  the  suit ; 

and  the  case  shall  thereupon  proceed  in  the  same  man- 
ner as  if  such  representative  had  originally  been  made  a  de- 
fendant, and  had  been  a  party  to  the  former  proceedings  in 
the  suit ; 

Provided  that  the  person  so  made  defendant  may  ob- 
ject that  he  is  not  the  legal  representative  of  the  deceased 
defendant,  or  may  make  any  defence  appropriate  to  his 
character  as  such  representative. 

When  the  plaintiff  fiails  to  make  such  application  within 
the  period  prescribed  therefor,  the  suit  shall  abate,  unless  he 
satisfies  the  Court  that  he  had  sufficient  cause  for  not  mak- 
ing the  application  within  such  period. 

The  legal  representative  of  a  deceased  defendant  may 
apply  to  have  himself  made  a  defendant  in  place  of  the  de- 
ceased defendant,  and  the  provisions  of  this  section,  so  far 
as  they  are  applicable,  shall  apply  to  the  application  and  to 
the  proceedings  and  consequences  ensuing  thereon. 

Application  by  plaintiff  or  defendant's  le^al  repreBentatiTe.— This 

application  must  be  made  withm  6  months  from  the  date  of  the  death  of  the 
deceased  defendant  or  deceased  respondent  (Limitation  Act,  art.  175C). 
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Effect  of  decree  against  a  person  aUeged  to  be  the  legal  representa-      S.  868 

tive  of  the  deceased  plaintiff.— Where  a  defendant  in  a  suit  dies,  and  the  plainti£P, 
under  this  section,  brings  a  person  on  the  record  whom  he  alleges  to  be  the  legal 
representative  of  the  deceased  defendant,  such  person  sufficiently  represents  the 
estate  of  the  deceased  for  the  purposes  of  the  suit,  and,  in  the  absence  of  fraud  or 
collusion,  the  decree  passed  in  the  suit  will  bind  the  estate  (h). 

Where  the  right  to  sue  does  not  soivive  against  the  sorviving 

defendants  or  respondents  alone* — in  such  a  case,  if  no  application  is  made 
within  the  period  of  limitation  to  bring  the  legal  representative  of  the  deceased 
defendant  on  the  record,  the  suit  abates  and  it  cannot  be  proceeded  with  against 
the  surviving  defendants.  A  suit  by  a  partner  against  his  copartners  for  a  dissolu- 
tion of  partnership  and  for  accounts  is  a  suit  in  which  if  one  of  the  defendants 
dies,  the  right  to  sue  does  not  survive  against  the  surviving  defendants  alone, 
and  unless  the  legal  representative  of  the  deceased  defendant  is  brought  on  the 
record  within  the  period  of  limitation,  the  suit  will  abate  (i),  .  The  result  would 
be  the  same  if  an  appeal  were  preferred  from  the  decree  in  such  suit,  and  one  of 
the  respondents  died,  and  his  legal  representative  was  not  brought  on  the 
record  {j). 

Where  the  liability  of  the  defendants  is  joint  and  several,  as  in  a  suit  for 
arrears  of  rent,  and  on  the  death  of  one  of  the  defendants  his  legal  representa- 
tive is  not  substituted  in  his  place,  the  suit  abates  only  so  far  as  the  deceased 
defendant  is  concerned  {k). 

Penultimate  paragraph*— ^1  sues  B  for  a  declaration  of  his  title  to 
certain  property.  B  dies  pending  the  suit.  A  applies  to  the  Court  as  required 
by  para.  3  of  s.  368  to  substitute  in  place  of  B  the  name  of  d  B^s  legal  represen- 
tative. An  order  is  thereupon  made  under  para.  5  directing  the  issue  of  a 
summons  to  C»  A  fails  to  pay  the  fees  for  issuing  the  summons,  and  the  suit  is 
thereupon  dismissed.  A  then  institutes  a  fresh  suit  against  C  on  the  same  cause 
of  action .  C  contends  that  the  order  of  dismissal  is  virtually  an  order  of  abate- 
ment under  the  penultimate  paragraph  of  this  section,  and  the  suit  is  therefore 
barred  under  the  first  paragraph  of  s.  371.  On  the  other  hand,  it  is  contended  on 
behalf  of  A  that  the  order  cannot  be  regarded  as  an  order  of  abatement  under  8« 
368,  for  such  an  order  can  only  be  made  when  a  plaintiff  fails  to  make  the  appli- 
cation required  by  s.  368,  and  that  there  was  no  such  failure  on  his  part,  and  that 
the  order  must  therefore  be  regarded  as  made  under  s.  97  which  does  not  bar  a 
fresh  suit.  A's  contention  will  be  upheld  and  the  suit  will  be  proceeded  with  (kk). 

Appeal* — An  order  made  under  the  penultimate  clause  of  this  section 
declaring  a  suit  to  have  abated  is  appealable  not  as  a  decree,  but  as  an  order 
under  section  588,  cl.  (18)  of  the  Code  (/). 

Where  one  ofthe  plaintiffs  is  a  minor*— ^4  (a  major)  and  B  (a  minor) 

by  his  next  friend  C  instituted  a  suit  against  D.  The  suit  was  dismissed  and  the 
plaintiffs  appealed  from  the  decree.  D  (respondent)  died  pending  the  appeal, 
but  his  legal  representative  was  not  brought  on  the  record  within  the  period  of 
limitation,  and  the  appeal  was  declared  by  an  order  of  the  Court  to  have  abated 
under  this  section  read  with  s.  582.    B  then  apf^ied  through  another  guardisui 

7»)    Kadiry.Muthukri9hna,2lBMtA.  230.  I  22  Bom.  718,  followed  in  Bai  FuU  v. 

''^    JamMuUUu  v.  Sorahji,  16  Bom.  27.  Ademng^  26  Bom.  203. 


I 


Bq^Ohunder'v.  Qa/nga  Dob,  31  Cal.  487,    {    (fcfc)_£0M^Mur  v  Murlt,  9  Cal.JL63. 


31 1.  A.  71.  {%)   Mehdi  Hutain  v.  Sughra  Begam,  25  All. 

ih)   Joy  OoUnd  ▼.   Monmotha,  33    Cal.  580.    I  206. 

See  also   Chcmdarsang  ▼.  Khimabhai,    i 

24 
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Sb*  that  the  order  might  be  set  aside,  and  the  appeal  be  proceeded  with.     It  was  held 

368-370  that  the  application  could  not  be  entertained.  Davies,  J.,  said :  "  It  seems  to 
me  that  the  abatement  provided  for  in  the  penultimate  clause  of  section  368  is 
absolute.  .  .  The  minors  claim  the  benefit  of  s.  7  of  the  Limitation  Act  treating 
this  as  an  application  under  s.  368,  but  I  do  not  think  that  section  is  at  all 
applicable,  as  there  is  no  appeal  pending  in  which  an  application  under  s.  368  can 
possibly  be  made"  (m). 

369.  The  marriage  of  a  female  plaintiff  or  defendant 
Suit  not  abated  by     ^^^^^  ^^^  cauee  the  suit  to  abate,  but  the 

marriage  of  female  suit  may  notwithstanding  be  proceeded 
P*^y-  with  the  judgment,  and,  where  the  decree 

is  against  a  female  defendant,  it  may  thereupon  be  executed 
against  her  alone. 

If  the  case  is  one  in  which  the  husband  is  by  law  liable 
for  the  debts  of  his  wife,  the  decree  may,  with  the  permission 
of  the  Court,  be  executed  against  the  husband  also ;  and,  in 
CHse  of  judgment  for  the  wife,  execution  of  the  decree  may 
with  such  permission  be  issued  upon  the  application  of  the 
husband,  where  the  husband  is  by  law  entitled  to  the 
subject-matter  of  the  decree. 

Liability  for  wife's  debts.— See  Pollock's  Indian  Contract  Act,  p.  447. 

370.  The  bankruptcy  or  insolvency  of  a  plaintiff  in 
When     plaintiff's     any     suit    which    his    assignee    or    the 

bankruptcy  for  insoi-  Receiver  appointed  under  section  351 
vency  bars  suit.  ^-^j^^    maintain   for   the   benefit   of  his 

creditors  shall  not  bar  the  suit,  unless  such  assignee  or  Re- 
ceiver declines  to  continue  the  suit  and  to  give  security  for 
the  costs  thereof  within  such  time  as  the  Court  may  order. 

If  the  assignee  or  Receiver  neglect  or  refuse  to  continue 

Procedure  when  as-      ^^  ®"^^    ?^^  ^  S^^^   ^Uch    Security   with- 

si^ee  fails  to  continue     in   the  time   SO   ordered,   the   defendant 

suit  or  give  security.  ^^^    ^ppjy    fo^.    ^.j^^    dismissal   of   the    SUit 

on  the  ground  of  the  plaintiff's  bankruptcy  or  insolvency, 
and  the  Court  may  dismiss  the  suit  and  award  to  the  de- 
fendant the  costs  which  he  has  incurred  in  defending  the 
same,  to  be  proved  as  a  debt  against  the  plaintiff's  estate. 

This  section  contemplates  the  case  of  a  plaintiff-insolvent.—S.  49  of 
the  Indian  Insolvent  Debtors*  Act  provides  that,  where  a  defendant  to  a  suit 
becomes  an  insolvent,  the  Insolvent  Debtors^  Court  may  stay  the  suit  and  the 
proceedings  therein,  provided  that  the  debt  in  respect  of  which  the  insolvent  is 
sued  is  admitted  in  the  schedule  filed  by  the  insolvent  whether  wholly  or  in  part. 

(m)   Faru  t.  VariangattU,  28  Mad.  369. 
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The  said  section  further  provides  that,  if  the  plaintiff  continues  the  suit  after  Sb« 

notice  of  his  debt  having  been  included  in  the  schedule,  the  Court  may  direct     870-872 
him  to  pay  the  costs  incurred  by  the  insolvent  by  reason  of  such  proceedings. 
The  suit  cannot  be  stayed  until  the  insolvent  has  filed  his  schedule.    If  the  debt  is 
not  entered  in  the  schedule  the  plaintiff  may  proceed  with  the  case.     See  notes 
to  s.  372  under  the  head  "  Assignment  of  interest/' 

Does  not  apply* — This  section  does  not  apply,  if  the  proceedings  in 
insolvency  are  annulled,  even  though  it  may  be  after  a  vesting  order  has  been 
made  (n). 

Practice*  —As  to  the  procedure  to  be  followed  under  this  section,  see  the 
undermentioned  case  (o). 

371.     When  a  suit  abates  or  is  dij^missed  under  this 
Effect  of  abatement     chapter,  no  fresh   suit  shftll  be  brought 
or  dismissal.  qd  the  Same  cause  of  action. 

But  the  person  claiming  to  be  the   legal   representative 
A«..iv-*i««   *«    „-*     of    the    deceased  or   bankrupt  or  insol- 

Application    to     set  .       i    .    ^.jv  ""         i        r  j 

aside  abatement  or  vent  plamtitt  may  apply  tor  an  order 
dismissal.  |.^  g^^  aside  the  order  for  abatement  or 

dismissal  ;  and,  if  it  be  proved  that  he  was  prevented  by  any 
sufficient  cause  from  continuing  the  suit,  the  Court  shall 
set  aside  the  abatement  or  dismissal  upon  such  terms  as  to 
costs  or  otherwise  as  it  thinks  fit. 

Meaning  of  the  section* — The  first  paragraph  of  this  section  provides  that 
when  a  suit  has  abated  under  s.  366  or  s.  368,  or  when  it  is  dismissed  under  s. 
370,  no  fresh  suit  shall  be  brought  on  the  same  cause  of  action. 

The  second  paragraph  of  the  section  provides  that  when  an  order  of  abate- 
ment is  made  under  s.  366,  or  an  order  of  dismissal  is  made  under  s.  370,  the 
legal  representative  of  the  deceased  plaintiff  in  the  one  case  and  the  legal  re- 
presentative of  the  insolvent  plaintiff  in  the  other  may  apply  to  the  Court  to  have 
the  order  of  abatement  or  dismissal  set  aside,  in  other  words,  he  may  apply  to 
revive  the  suit.  The  application  will  be  granted  if  sufficient  cause  is  shown. 
This  paragraph  does  not  apply  to  the  case  of  a  deceased  defendant  (p), 

Oaase  of  action  of  original  and  revived  suit  must  be  the  same.— 

No  fresh  cause  of  action  can  be  imported  into  the  revived  suit,  for  the  proceed- 
ings after  revivor  are  deemed  to  be  a  continuation  of  the  proceedings  in  the 
original  suit  (q). 

Limitation.— The  application  under  this  section  must  be  made  within  60 
days  from  the  date  of  the  order  of  abatement  or  dismissal :  Limitation  Act, 
art.  171. 

372.     In    Other    cases   of    assignment,    creation     or 

Procedure  in  case  of     devolution  of  any   interest   pending  the 

assignment      pending     suit,  the  suit  may,  with  the   leavc  of  the 

^'**  Court,  given  either  with  the  consent   of 


(ft)    Amrita Lai  v.  Bakhahli^Tl  Cal.  217.  I   {jg)    Suri  v.  Sitaram, 7  Mad.  196. 

(o)    Lekhraj'y.  ShamlaU  16  Bom.  404.  |   (q)    Sham  Chand  v.  Bhayaram,  22  Cal.  92. 
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®^  ?7^  all  parties  or  after  service  of  notice  in  writing  upon  tbem 
and  hearing  their  objections,  if  any,  be  continued  by  or 
against  the  person  to  whom  such  interest  has  come  either 
in  addition  to,  or  in  substitution  for,  the  person  from  whom 
it  has  passed,  as  the  case  may  require. 

Other  cases  of  assignment,  creation  or  doTolntion  of  interest.-  The 

preceding  sections  of  this  chapter  dealt  with  some  cases  of  assignment,  creation, 
and  devolution  of  interest.  S.  370  dealt  with  the  case  of  assignment  on  the 
bankruptcy  or  insolvency  of  a  plaintiff,  s.  369  with  the  case  of  creation  of  an 
interest  to  a  husband  on  marriage,  and  ss.  362,  363,  365,  366  and  368  with  case  of 
devolution  of  interest  on  the  death  of  a  party  to  a  suit.  S.  372  lays  down  a 
general  rule  for  cases  of  assignment,  creation,  and  devolution  of  interest  other 
than  those  specified  above  (r). 

DOTOlntion  of  interest-— The  phrase  '* devolution  of  interest*'  is  not 
confined  in  its  meaning  to  devolution  by  death.  This  clearly  appesu*8  from  the 
words  "to  whom  such  interest  has  conte'^  in  the  latter  part  of  the  section. 
Hence  where  pending  a  suit  instituted  by  a  Manager  of  an  encumbered  estate, 
the  estate  was  released  from  management  and  restored  to  the  owners,  it  was  held 
that  it  was  open  to  the  owners  to  apply  to  be  made  plaintiffs  in  place  of  the 
Manager  under  this  section  (s). 

Assignment  of  interest.— The  assignment  may  be  a  voluntary  assign- 
ment, or  it  may  be  an  assignment  by  operation  of  law  as  in  the  case  of  insolvency. 
In  either  case,  the  assignment  must  be  of  the  assignor's  interest  in  the  property' 
which  forms  the  subject-matter  of  the  suit  (t). 

Illustrations, 

1.  A  sues  B  for  recovery  of  possession  of  certain  property.  Pending  the 
suit,  A  sell  his  interest  in  the  property  to  C.  C  may  apply  under  this  section  to 
have  his  name  substituted  as  plainti£f  in  A's  place. 

2.  A  sues  the  firm  of  B.C.  to  recover  Rs.  5,000.  Pending  the  suit,  the 
firm  of  B.C.  transfers  all  its  assets  and  liabilities  to  the  firm  of  X.Y.  Thereupon 
A  applies  to  the  Court  under  this  section  to  have  the  firm  of  X.  Y.  joined  as  a 
party  defendant.  The  application  should  be  refused,  for  the  assignment  could 
not  be  said  in  any  sense  to  be  an  assignment  of  the  defendant's  interest  in  the 
subject-matter  of  the  suit :  see  Harish  Chandra  v.  Chandpore  Co,^  Ld.j  30 
Cal.  961.  [Here  the  subject-matter  of  the  suit  is  the  amount  claimed  by  A, 
namely,  Rs.  5,000.] 

3.  A  sues  B  to  recover  Rs.  5,000.  Pending  the  suit  B  is  adjudged  an 
insolvent,  and  his  property  vests  in  the  Official  Assignee  under  a  vesting  order 
made  by  the  Insolvency  Court.  The  Official  Assignee  should  not  be  added  as  a 
party  defendant,  for  though  the  vesting  order  has  the  effect  of  an  assignment  of 
the  estate  of  the  insolvent  to  the  Official  Assignee,  it  could  not  be  said,  when  an 
action  purely  in  personam  (as  distinguished  from  an  action  relating  to  the 
insolvent's  property)  is  brought  against  the  insolvent,  that  any  part  of  the 
subject -matter  of  the  suit  has  been  assigned  to  the  Official  Assignee :  see  Miller 
V.  Budh  Singh,  18  Cal.  43;  Chandmull  v.  Ranee  Soondery,  22  Cal.  269; 
Punithavelu  v.  Bhashyam,  25  Mad.  406,  421. 

(r)    Bhugwwi  Dm  t.  Nilkanta^  9  Cal.  W.  N.    |  Isod  v.  JJCiMon.  30  Bom.  250. 

171.  (t)    HarUh  Chandra  T.  Chandpore  Co.,  Ld., 

{$)    8ounndrav,Siromoni,2i  Cekl,  ITi;  Mac-    I  30  Cal.  961. 
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4.  A  sues  B  for  recovery  of  possession  of  certain  immoveable  property. 
The  defence  is  that  B  is  the  full  owner  of  the  property.  Pending  the  suit  J3  is 
adjudged  an  insolvent  and  his  property  vests  in  the  0£Rcial  Assignee.  This  is  a 
case  in  which  the  Court  will  on  A^s  application  add  the  OfiBcial  Assignee  as  a 
party  defendant  under  this  section.  The  reason  is  that  the  property  which  forms 
the  subject-matter  of  the  suit  is  part  of  the  property  which  has  passed  to  the 
0£Bcial  Assignee  under  the  vesting  order  :  see  Punithavelu  v.  Bhashyam,  25  Mad. 
406. 

Note. — It  will  have  been  seen  that  ills.  (3)  and  (4)  are  confined  to  the  case  of 
an  insolvent  defendant.  The  reason  is  that  the  case  of  an  insolvent  plaintiff  is 
dealt  with  in  s.  369,  and  the  present  secti<(^n  deals  with  cases  of  assignment  other 
than  those  specified  in  the  preceding  sections. 

PendiBg  the  suit.— These  words  have  been  interpreted  to  mean  **  before 
a  final  decree  or  order  has  been  passed  or  made  in  the  suit,  whether  in  first 
instance  or  in  appeal.'*  Hence  the  provisions  of  this  section  will  apply,  if  the 
assignment,  creation  or  devolution  of  interest  takes  place  before  a  final  decree  or 
order  has  been  passed  or  made  in  a  suit,  whether  in  first  instance  or  in  appeal. 

Illustrations. 

1.  A  decree  is  made  in  a  suit  respecting  a  will  that  a  scheme  should  be 
settled.  Before  the  scheme  is  settled  and  ^  final  order  made,  the  interest  of  one 
of  the  parties  to  the  suit  passes  by  devolution  to  A.B.  A  .B.  may  be  brought  on  the 
record  under  this  section :  Gocool  Chunder  v.  Administrator -General^  5  Cal,  726. 

2.  The  devolution  of  interest  of  a  party  to  a  suit  after  the  date  of  'an 
order  directing  the  Commissioner  to  take  accounts,  but  before  the  date  of  the 
final  decree,  is  within  this  section  :  Keshuh  Roy  v.  Krishto  Mitter,  30  Cal.  609. 

3.  The  assignment  of  the  interest  of  a  mort;gagee  in  a  suit  for  a  sale  of  a 
mortgaged  property  after  the  date  of  the  decree  nisi  for  sale  made  under  s.  88 
of  the  Transfer  of  Property  Act,  but  before  the  date  of  the  decree  absolute  for 
sale,  is  within  this  section  :  Chunni  Lai  v.  Abdul  Ali  Khan,  23  All.  331. 

4.  In  a  suit  by  A  against  B  a  decree  is  passed  against  B.  B  appeals  from 
the  decree.  A  sells  his  interest  in  the  subject-matter  of  the  suit  to  C  before  a  de- 
cree is  passed  in  appeal.  C  may  be  made  a  party  to  the  appeal  under  this  section  : 
Rajaram  Bhagwat  v.  Jihbai,  9  Bom.  151 ;  Pandit  Gokul  Chand  v.  Kuar  Sarat, 
18  All.  285;  In  the  matter  of  the  petition  of  Durga  Prasad,  22  All.  231. 

No  new  suit* — it  is  clear  from  the  terms  of  this  section  that  when  a  party 
*  is  brought  on  the  record  under  this  section,  there  is,  as  regards  him,  no  new  suit 
at  all.  He  is  added  in  the  suit  already  instituted,  and  that  suit  is  continued  by  or 
against  him.  The  essence  of  this  section,  whether  applied  to  proceedings  in  the 
Court  of  first  instance  or  proceedings  in  appeal,  is  that  the  suit  is  one  from  the 
beginning  and  that  the  addition  of  the  transferee  does  not  initiate,  as  regards 
him,  a  new  proceeding  (u). 

Doctrine  of  lis  pendens- — in  this  connection  may  be  noted  the  provisions 
of  s.  52  of  the  Transfer  of  Property  Act,  1882,  which  runs  thus  :  "  During  the 
active  prosecution  ...  of  a  contentious  suit  or  proceeding  in  which  any  right 
to  any  immoveable  property  is  directly  and  specifically  in  question,  the  property 
cannot  be  transferred  or  otherwise  dealt  with  by  any  party  to  the  suit  or  proceeding, 
so  as  to  affect  the  rights  of  any  other  party  thereto  under  any  decree  or  order  which 
may  be  made  therein,  except  under  the  authority  of  the  Court,  and  on  such  terms 
as  it  may  impose." 

(u)    Chunni  Lai  y.  Abdul  Ali,  23  AU.  531,  336. 
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SS*  Limitation*— The  right  to  apply  under  this  section  accrues  from  day  to 

378-373     day,  and  is  not  therefore  barred  by  lapse  of  time  (v). 

Appeal* — Orders  disallowing  objections  under  this  section  are  appealable 
under  s.  588,  cl.  (21  )•  Suppose  an  application  is  made  by  the  assignee  of  the 
plaintiff's  interest  under  this  section  to  be  placed  on  the  record,  and  that  the 
defendant  objects  to  the  assignee  being  brought  on  the  record.  If  the  defendant's 
objection  is  disallowed,  he  may  appeal  under  s.  588  (tr).  But  if  his  objection  is 
allowed,  the  assignee  has  no  right  of  appeal  under  s.  588  (x).  The  assignee, 
however,  may  appeal  from  the  order  under  cl.  15  of  the  Letters  Patent  where  the 
order  is  made  by  a  Chartered  High  Court.;  such  an  order  is  a  •*  judgment" 
within  the  meaning  of  that  clause  {y), 

372 A.     The  provisions   of  section    5   of   the   Indian 
Power  for  Court  to     Limitation     Act,     1877,    applicable     to 

S' ^restuLd'-t;     «PPeaI«.     ^ha"     «PP'y     to    applications 
certain  applications.         under  sections  366,  366,  368  and    371. 

This  section  was  added  by  Act  VII  of  1888,  s.  34. 

Section  5  pf  the  Limitation  Act-— ''Any  appeal  or  application  for  a 
review  of  judgment  may  be  admitted  after  the  period  of  limitation  prescribed 
therefor,  when  the  appellant  or  applicant  satisfies  the  Court  that  he  had  sufficient 
cause  for  not  presenting  the  appeal  or  making  the  application  within  such  period>** 

The  effect  of  the  present  section  is  to  add  into  s.  5  of  the  Limitation  Act 
the  words  **  or  applications  under  sections  365,  368,  361,  and  371  "  after  the  words 
**  review  of  judgment." 

CHAPTER     XXII. 

Of  thk  Withdrawal  and  Adjustment  of  Suits. 

373.     If,  at  any  time  after   the  institution  of  the  suit, 
Power     to     allow     the  Court  IS  Satisfied,  on  the   application 
SJftf/Lrtytrbrrng     of  the  plaintiff,  (a)    that   the    suit  must 
fresh  suit.  fail  by  reason  of  some   formal   defect,  or 

fbj  that  there  are  sufficient  grounds  for  permitting  Lim  to 
withdraw  from  the  suit  or  to  abandon  part  of  tiis  claim 
with  liberty  to  bring  a  fresh  suit  for  the  subject-matter  of 
the  Jiuit  or  in  respect  of  the  part  so  abandoned,  the  Court 
may  grant  such  permission  on  such  terms  as  to  costs  or 
otherwise  as  it  thinks  fit. 

If  the  plaintiff  withdraw  from  the  suit,  or  abandon 
part  of  his  claim,  without  such  a  permission,  he  shall  be 
liable  for  such  costs  as  the  Court  may  award,  and  shall  be 
precluded  from  bringing  a  fresh  suit  for  the  same  matter  or 
m  respect  of  the  same  part. 

(V)  Kedarnam  v.  jffara  Chand,  8  Cal.  420 :  .  (ar)  Tej  Singh  v,  Chabeli  Bam,2A  All.  342; 
_  V  ^^^f^HoBoy  y.Kruhto  Mitter,  30  Cal.  609.  Jamna  Bxbi  v.  Sheilcli  Jhan,  24  AIT.  55r 

to)    Sourtndra  ▼.  Stramoni,  28  Cal.  171.  I    (y)    Ccmmercial Bank-.v.  Saliju,  24  Mad.  252. 
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Nothing  in  this  section  shall  be  deemed  to  authorize 
the  Court  to  permit  one  of  several  plaintiffs  to  withdraw 
without  consent  of  others. 

**  Formal  defect*  "—A  suit  may  be  defective  in/orm,  or  it  may  be  defec- 
tive on  the  merits.  Leave  will  be  granted  under  this  section  where  the  suit  must 
fail  by  reason  of  some  formal  defect,  but  not  when  it  must  fail  on  the  merits  (z). 
Thus  a  misjoinder  of  parties  or  of  causes  of  action  is  a  formal  defect ;  so  is  the 
improper  valuation  of  the  subject-matter  of  the  suit.  In  such  cases  leave  will 
be  granted  to  the  plaintiff  to  withdraw  from  the  suit  with  liberty  to  bring  a  fresh 
suit  (a).  Similarly,  leave  will  be  granted  where  a  material  document  is  not 
properly  stamped  or  is  not  registered  (6),  for  these  are  in  the  nature  of  formal 
defects.  But  the  Court  has  no  power  under  this  section  to  grant  permission  to 
the  plaintiff  to  withdraw  from  the  suit  with  liberty  to  bring  a  fresh  suit  in  a  case 
where  issues  have  been  joined,  and  the  plaintiff  fails  to  produce  evidence  in 
support  of  the  issues  :  the  reason  is  that  the  case  is  one  in  which  the  suit  must 
fail  not  by  reason  of  some  formal  defect,  but  on  the  merits  (c).  See  notes  to 
s«  13,  p.  43  ante. 

"  May  grant  sach  permission*  " — The  order  under  this  section  must  not 
be  one  dismissing  the  suit  with  liberty  to  bring  a  fresh  suit,  but  one  permitting 
the  plaintiff  to  withdraw  from  the  suit  with  liberty  to  bring  a  fresh  suit  (d). 

Withdrawing  without  permission- — if  a  plaintiff  withdraws  a  suit  with- 
out the  permission  of  the  Court,  he  will  be  precluded  from  bringing  a  fresh  suit  for 
the  same  matter  (e).  But  if  the  subject-matter  of  the  second  suit  is  different 
from  that  of  the  first  (/ ),  or  if  the  second  suit  is  not  against  the  same  parties 
ig)r  the  second  suit  will  not  be  barred.  When  the  parties  to  a  suit  presented  a 
joint  petition  praying  that  the  suit  might  be  struck  off,  which  was  done,  it  was 
held  that  the  plaintiff  must  be  taken  to  have  withdratvn  his  suit  without  per- 
mission to  bring  a  fresh  suit  (/»). 

Same  matter* — As  stated  above,  if  a  suit  is  withdrawn  without  the  per- 
mission of  the  Court,  the  plaintiff  is  precluded  from  bringing  a  fresh  suit  for 
the  ssLme  subject -matter.  The  expression  *' matter"  does  not  mean  property. 
It  has  reference  to  the  right  in  property  which  the  plaintiff  seeks  to  enforces 
Thus  in  a  Calcutta  case,  where  A  instituted  a  suit  to  establish  his  right  to  sell 
certain  property  in  satisfaction  of  a  decree  against  B^  but  withdrew  the 
suit  without  obtaining  leave  to  bring  a  fresh  suit,  and  subsequently  institut- 
ed another  suit  to  establish  his  right  to  sell  the  same  property  in  satisfaction  of 
another  decree  against  B,  it  was  held  that  the  second  suit  was  not  barred  by  the 
provisions  of  this  section.  The  Court  said:  '*  Now,  though  the  property  in 
respect  of  which  the  present  suit  is  brought  is  the  same  as  that  in  respect  of  which 
the  former  suit  was  brought,  still  that  would  not  be  sufficient  to  make  the  present 
suit  one  for  the  same  matter  as  that  for  which  the  former  suit  was  brought, 
within  the  meaning  of  s.  373  "  (i).  In  the  case  cited  above  as  well  as  in  the 
undermentioned  case  (y),  the  expression  **  cause  of  action"  has  been  used  in 
some  parts  of  the  judgments  for  the  expression  **  matter.*' 


S.  873 


(a) 


(b) 
(0 


(d) 


Zahurunniaaa  t.  Khuda,  3. All.  528. 
Wataon  t.  Collector  of  Bajshahye,  13  M. 

I.  A.  160;  Oaneahi  y.  Khairati,  IB  All. 

279. 
Mis9er  Debee  v.  Buldeo,  5  AIL  H.  C.  116. 
Watson  V.  Collector  of  Rajshahye.  13  M. 

L  A.  160 ;  Bantoari  IHU  ▼  Muhammad, 

9  All  690;   8ukh  Lai  v  BhikahillAll. 

1«7 
See  Banwari  Das  v  Muhammadt  9  All.  690. 


Achuta  T.  Achutarit  21  Mad.  36. 
KaminiY.Ba/nNatKHCal.  265;  Gopal 
V.  Puma,  4  Cal.  W.  N.  110. 
Mukheda  v.  Bamchum.  8  Cal.  871. 
Gulkandi  t.  MannilaU  23  All.  219. 
Kamini  t.  Bamnath^  21  Cal.  265.  followed 
in  Ctintal  Chandra  v.  Puma  Chandm^ 
40id.W.N.  UO. 
(i  )    Achuta  V.  Achutan,  21  Mad,  35. 
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S«  878  Withdrawing  without  leave  of  Conrt,  hut  with  coiiBent  of  defend- 

ant.— In  a  case  decided  under  the  Code  of  1859  (s.  97)  it  was  observed  by  Norman, 
J.,  that  where  a  plaintiff  withdraws  his  suit  without  the  permission  of  the  Court, 
but  with  the  consent  of  the  defendant,  he  will  not  be  precluded  from  bringing  a 
fresh  suit  for  the  same  matter  {k).  The  observations  of  Norman,  J.,  on  this 
point  have  been  doubted  in  a  recent  case  (/). 

Withdrawing  with  permiBSion- — Where  a  suit  is  withdrawn  with  the 
permission  of  the  Court,  the  effect  is  to  leave  the  parties  in  the  same  position 
as  that  in  which  they  stood  before  the  suit  was  brought.  The  plaintiff  can, 
therefore,  include  in  the  fresh  suit  a  relief  which  he  might  have  included  in  the 
first  suit^  but  which  he  did  not  include  therein  (m). 

**  On  sach  terms  as  to  costs*'* — A  plaintiff  is  granted  permission  to  withdraw 
his  suit  with  liberty  to  bring  a  fresh  suit  on  condition  that  he  should  pay  the  costs 
of  the  defendant  on  or  before  a  certain  date.  If  the  amount  of  costs  cannot  be 
ascertained  before  the  date  fixed  by  the  Court  for  payment,  the  Court  may  extend 
the  time  for  payment  (n).  In  a  recent  case  permission  was  granted  to  a  plaintiff 
to. withdraw  his  suit  with  liberty  to  bring  a  fresh  suit  on  the  terms  that  he  should 
pay  Rs.  500,  being  the  costs  of  the  defendant.  The  payment  of  costs  was  mad^  a 
condition  precedent  to  the  institution  of  a  fresh  suit.  The  plaintiff  instituted  a 
fresh  suit  without  payment  of  costs,  but  he  paid  the  amount  of  costs  before  the 
hearing  of  the  suit.  It  was  held  that  this  did  not  make  the  suit  void  ab  initio^  and 
that  the  non-payment  amounted  to  a  mere  irregularity  which  was  cured  by 
subsequent  payment  (o). 

Arbitration- — When  the  matters  in  dispute  in  a  suit  are  referred  to  arbi- 
tration by  an  order  of  the  Court  made  under  s.  608,  the  Court  has  no  power 
under  s.  373  to  grant  permission  to  the  plaintiff  to  withdraw  from  the  suit  with 
liberty  to  bring  a  fresh  suit.    The  provisions  of  s.  373  do  not  apply  to  such  a  case, 

*  for  when  once  a  matter  is  referred  to  arbitration,  the  Court  **  shall  not  deal  with 
it  in  the  same  suit  except  as  provided  **  in  ss.  509-524  relating  to  arbitration  (see 
s.  508).  A  sues  B  for  possession  of  certain  property.  The  matters  in  difference 
between  the  parties  are  referred  to  arbitration  by  an  order  of  the  Court  made 

*  under  s.  508.    The  Court  has  no  power,  either  before  or  after  the  award  is  made, 

*  to  grant  permission  to  the  plaintiff  to  withdraw  from  the  suit  with  liberty  to  bring 
a  fresh  suit  (^).  But  where  a  reference  to  arbitration  has  been  made  without 
the  intervention  of  the  Couri  (that  is,  not  by  an  order  of  the  Court  under  s.  508), 
and  one  of  the  parties  to  the  reference  applies  to  the  Court  under  s.  525  to  file 
the  award,  the  provisions  of  s.  373  will  apply  (q). 

Vested  rights- — When  in  a  partition  suit  a  defendant  has  by  concession 
of  the  plaintiff  acquired  rights  which  otherwise  could  not  have  existed,  and  the 
plaintiff  subsequently  appeals  from  the  decree,  it  is  not  open  to  the  plaintiff- 
appellant  who  has  made  that  concession  afterwards  to  annul  its  effect  by  with- 
drawing the  suit  in  the  appellate  Court.  Rights  actually  vested  and  created  by 
the  decree  of  the  first  Court  cannot  afterwards  be  annulled  by  a  plaintiff-appellant 
withdrawing  of  his  own  free  will  and  without  the  permission  of  the  appellate 
Court.  In  such  a  case  the  proper  course  for  the  appellate  Court  is  to  dismiss  the 
appeal  without  more  so  that  the  decree  of  the  Court  of  first  instance  may  have 
its  full  effect  (r). 


{h)   JuggohuneU)  ▼.  Watson  and  Coy.^  Boorke's 

Rep,  Part  VII,  p.  162. 
(!)    QijnMil  Chandra  t.  Puma  Chandra^  4  Cal. 

(m)   BthariLal^.BrimaHBa'mmfnAXi.Si. 
in)    ^'-' •  -  


370. 
o)    Abdul  Azix  v.  Ebrahim,  51  Cal.  965. 
(p)    Sheoamber  ▼.  Deodat,  9  All.  168;  Debt 

Chum  V.  Bipra,  7  Cal.  W.  N.  186. 


, (q)  CkiuriShankarv.MaidaKoer,  SI  Calais. 

PeriaMuthirianv.Karttppama^l^MaA,     !    (r)   SatyabhamabaiY.Pandurang^29Bom.l5. 
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Effect  of  coBBent  decree  under  this  section.— it  is  under  this  section        8s« 
that  consent  decrees  arc  passed.    A  decree  passed  under  this  section  in  terms      878-876 
of  an  agreement  between  the  parties  has  no  greater  effect  than  the  agreement 
itself.     Hence  since  the  Court  has  the  power  to  grant  relief  against  forfeiture 
when  a  forfeiture-clause  is  contained  in  a  lease ^  it  is  not  precluded  from  granting 
relief  merely  because  such  a  clause  is  contained  in  a  consent  decree  (s). 

Order  under  this  section  not  appealable- — A  decision  under  this  section 

allowing  a  plaintiff  to  withdraw  from  a  suit  or  to  abandon  a  part  of  his  claim 
with  liberty  to  bring  a  fresh  suit  is  not  a  decree,  and  is  not  therefore  appealable. 
See  the  last  illustration  on  p.  6  ante  and  the  cases  there  cited.  Since  the  order 
is  not  appealable,  it  is  open  to  revision  (ss). 

Appellate  Ck>nrt. — The  powers  conferred  by  this  section  may  be  exercised 
in  appeal  by  an  appellate  Court :    see  s  375 A. 

374*     In  any  fresh  suit  instituted  on  permission  granted 
Limitation-law    not     Under  the  last  preceding  section,  the  plain- 
affected  by  first  suits,      ^iff  g^j^ll  be  bouud  by  the  law  of  limitation 
in  the  same  manner  as  if  the  first  suit  had  not  been  brought. 

Limitation* — The  fresh  suit  must  be  instituted  within  the  period  of  limita- 
tion ;  it  will  not  lie  after  the  period  of  limitation  even  though  the  suit  that  was 
permitted  to  be  withdrawn  was  within  the  period  of  limitation  (t), 

375.  If  a  suit  be  adjusted  wholly  or  in  part  by  any 
Compromise  of  suit,  ^^^ful  agreemeent  or  compromise,  or  if 
the  defendant  satisfy  the  plaintiff  in 
respect  to  the  whole  or  any  part  of  the  matter  of  the  suit, 
such  agreement,  compromise  or  satisfaction  shall  be  recorded 
and  the  Court  shall  pass  a  decree  in  accordance  therewith 
so  far  as  it  relates  to  the  suit,  and  such  decree  shall  be  final 
so  far  as  it  relates  to  so  much  of  the  subject-matter  of  the  suit 
as  is  dealt  with  by  the  agreement,  compromise  or  satisfaction. 

Scope  of  the  section.— The  agreement,  compromise  or  satisfaction  con- 
templated by  this  section  may  be  (1)  in  respect  of  the  whole  of  the  subject-matter 
of  the  suit,  or  (2)  in  respect  of  only  apart  thereof,  or  (3)  it  may,  besides,  embrace 
matters  not  relating  to  any  part  of  the  subject-matter  in  dispute.  Where  the 
agreement  is  in  respect  of  the  whole  of  the  subject-matter  of  a  suit,  the  Court 
shall  pass  a  decree  in  accordance  with  the  agreement,  and  the  suit  stops  there. 
Where  the  agreement  is  in  respect  of  a  part  only  of  the  subject-matter  of  a  suit, 
the  Court  shall  pass  a  decree  in  accordance  with  the  agreement,  and  the  suit  shall 
proceed  as  respects  the  rest  of  the  subject-matter  of  the  suit.  Where  the  agreement, 
besides  embracing  the  subject-matter  of  the  suit  or  a  part  thereof,  comprehends 
matters  that  do  not  relate  to  the  subject-matter  of  the  suit,  the  decree  shall 
<:over  only  so  much  of  the  agreement  as  relates  to  the  subject-matter  of  the  suit. 

Where  an  agreement  set  np  by  one  party  is  denied  by  the  other.— 

Suppose  that  a  part>'  to  a  suit  alleging  that  the  suit  has  been  adjusted  by  a  lawful 
agreement  applies  to  the  Court  to  record  the  agreement  and  to  pass  a  decree  in 
accordance  therewith.  Suppose  further  that  the  opposite  party  to  the  suit  denies 
that  there  was  any  such  agreement  as  alleged,  or,  while  on  admitting  that  there 

<•)    NMfam>a  y,  Venkat  Boo,  24  Mad.  266 ;     |     («)    Mary  Dick  v.  Louiaa  Dick,  15  All.  169. 
Krithnabai  v.  HaH,  31  Bom.  15.  |     (t)    Varalal  r,  Shomethvoar,  29  Bom.  219. 


Digitized  by 


Google 


378 


CIVIL   PROCEDURE  CODE 


S.  375  was  such  an  agreement,  alleges  that  he  wishes  to  recede  from  it.  Has  the  Court 
the  power,  if  the  fact  of  the  agreement  is  denied,  to  determine  whether  as  a  fact 
the  alleged  agreement  adjusting  the  suit  had  been  made,  and  to  pass  a  decree  if  it 
finds  as  a  fact  that  the  alleged  agreement  was  made  ?  Further,  if  the  opposite 
party,  while  admitting  that  there  was  such  an  agreement,  alleges  that  he  wishes  to 
recede  therefrom,  has  the  Court  the  power  under  this  section  to  pass  a  decree  in 
accordance  with  the  agreement  ?  Both  these  questions  have  been  answered  in  the 
affirmative  by  the  High  Courts  of  Bombay  and  Madras  and  recently  by  the  High 
Court  of  Calcutta  (u)  ;  in  the  negative  by  the  High  Court  of  Allahabad  (v),  and  in 
an  earlier  case,  by  the  High  Court  of  Calcutta  {w).  According  to  the  latter  deci- 
sions, the  Court  has  no  power  under  this  section  to  record  an  agreement  and  to 
pass  a  decree  in  accordance  therewith,  unless  both  the  parties  consent  before  the 
Court  to  have  the  agreement  recorded  ;  that  is  to  say,  even  when  there  has  been 
an  agreement  to  adjust  the  suit,  the  Court  can  only  act  under  this  section,  if  both 
the  parties  are  in  agreement  at  the  moment  of  moving  the  Court,  and  if  the>' 
are  not  then  in  accord,  the  agreement  can  only  be  enforced  by  a  fresh  suit  for 
a  specific  performance. 

Submission  and  otrar^.— Where  the  matters  in  difference  in  a  suit  are 
referred  to  arbitration  without  the  intervention  of  the  Court,  and  the  award  is 
made  by  the  arbitrator,  the  submission  and  the  award  together  constitute  an 
**  adjustment  of  the  suit  by  an  agreement  "  within  the  meaning  of  this  section  (jc). 
But  a  mere  agreement  to  refer  to  arbitration  the  matters  in  difference  in  a  pending 
suit,  where  the  parties  have  not  gone  beyond  the  agreement  to  refer  and  no  au'ard 
has  been  made,  is  not  an  *'  adjustment ''  of  the  suit  within  the  meaning  of  this 
section  (y). 

The  agreement  must  be  one  adjusting  a  suit. — In  the  course  of  a  suit,  the 
pleaders  for  both  parties  agreed  that,  if  a  certain  fact  appeared  upon  a  certain 
document,  the  Court  should  decree  the  suit,  otherwise  the  suit  should  be  dismiss- 
ed. Held  that  this  was  neither  an  agreement  nor  a  compromise  under  this 
section,  for  it  was  not  complete  and  left  something  to  be  done  by  the  Court,  vi«., 
to  ascertain  whether  a  certain  fact  appeared  upon  a  certain  document  (2). 

Court  cannot  refuse  to  record  a  compromise  except  when  unlaw- 
ful.— Where  both  the  parties  to  a  suit  apply  to  the  Court  under  this  section  to 
pass  a  decree  in  accordance  with  the  terms  of  a  compromise,  the  Court  has  no 
power  to  refuse  to  pass  the  decree,  merely  because  in  its  view  the  compromise  is 
too  favourable  to  one  of  the  parties  (a).  But  if  the  agreement  or  compromise  is 
unlawful,  as  where  it  is  opposed  to  public  policy,  the  Court  has  no  jurisdiction 
under  this  sectioh  to  pass  a  decree  on  the  compromise,  even  though  both  the 
parties  consent  thereto.  If  a  decree  is  passed  under  this  section  on  a  compromise 
which  is  not  lawful,  the  Court  will  not  enforce  the  decree  in  execution 
proceedings.  Thus  a  sale  of  an  office  attached  to  a  temple  is  against  public 
policy.  Hence  if  in  a  suit  against  the  holder  of  such  an  office  a  compromise  is 
arrived  at  whereby  the  holder  of  the  office  consents  to  the  office  being  sold  in 
satisfaction  of  the  debt  due  to  the  plaintiff,  and  a  decree  is  passed  on  the  compro- 
mise, the  Court  has  power,  notwithstanding  the  consent-decree,  to  refuse  to  sell 
the  office  in  execution  (6). 


(w) 


(V) 


Ooculdas  Manufacturiug  Co.  v.  Scott  16 

Bom.  202 ;  Samibai  v.  Pren0i^  20  Bom. 

304  ;  Appasami  v.  VartuUicharU  19  Mad. 

419 ;  Sridharan  ▼.  Pwamathan,  23  Mad. 

101 ;  Brcjodurlabh  v.  Bamanath,  24  Cal. 

908. 
Bandhu  v.  Shah  Muhammad,  14  AU.  350. 
Hara  Sundari  v.  Kumar  Dukhinetsur,  11 


iv) 


Cal.  250. 
Samibai  ▼.  Premji,  20  Bom.  304 ;  Pragdas 

v.  OirdhardoM,  26  Bom.  76. 
Tincourry  t.  Fakir  Chand,  30  Cal.  218. 
Muhammad  v.  Cheda  Lai,  14  All.  HI. 
Motiram  v.  Yeau,  22  Bom.  238. 
Lakshmananoami     ▼.     Bangamma,    26 

Mad.  31. 
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Com  promise  in  probate  proceedings. — Unless  a  will  is  proved  in  some  Ss. 

form,  no  grant  of  probate  can  be  made  merely  on  the  consent  of  parties.  Hence  376-876A 
an  agreement  or  compromise  as  regards  the  genuineness  and  due  execution  of  a 
will,  if  its  effect  is  to  exclude  evidence  in  proof  of  the  will,  is  not  *'  lawful  **  with- 
in the  meaning  of  this  section,  and  no  probate  can  be  granted  merely  because  the 
caveator  consents  to  the  grant.  Such  an  agreement  is  against  public  policy, 
for  its  object  is  to  exclude  inquiry'  into  the  genuineness  of  the  will  which  it  is  the 
duty  of  the  Probate  Court  to  make  (c). 

Where  the  agreement  comprises  matters  that  do  not  relate  to 

the  subject-matter  of  the  suit. — The  decree  to  be  passed  under  this  section 
must  be  confined  to  matters  that  relate  to  the  *'  subject-matter^*  of  the  suit.  It 
must  not  comprise  matters  that  do  not  relate  to  the  subject-matter  of  the  suit  (d). 
This  does  not  mean,  as  pointed  out  by  the  High  Court  of  Madras  in  a 
recent  case,  that  the  decree  to  be  passed  in  accordance  with  a  compromise  must 
be  restricted  to  the  relief  claimed  in  the  plaint.  Thus  where  A  sued  B  on  a  pro- 
missory note,  and  a  compromise  was  arrived  at  between  the  parties  whereby  B 
agreed  to  pay  the  amount  of  the  note  by  instalments,  and  the  amount  was  also 
made  a  charge  on  certain  immoveable  property  of  i>%  it  was  held  that  there  was 
nothing  in  the  present  section  to  restrict  the  Court  from  making  the  amount 
a  charge  on  J?'s  property,  even  though  the  relief  claimed  was  for  a  money-decree 
only.  The  charge,  though  not  claimed  as  a  relief,  related  to  the  subject- 
matter  of  the  suit  (e).  But  where  A  sued  B  to  restrain  Bfrom  building  a  projected 
house  in  such  a  way  as  to  interfere  with  A's  enjoyment  of  light  and  air,  and  a 
compromise  was  arrived  at  between  the  parties  whereby  B  undertook  not  to 
build  his  house  higher  than  what  it  was  originally,  and  also  agreed,  as  regards  a 
passage  between  the  two  houses,  not  to  let  water  into  the  passage,  it  was  held 
that  the  arrangement  as  to  the  passage  did  not  relate  to  the  subject-matter  of  the 
suit,  and  that  the  decree  should  be  confined  to  the  undertaking  as  to  the  house  (/). 

It  is  to  be  noted  that  if  a  decree  is  passed  under  this  section  comprising 
matters  that  do  not  relate  to  the  subject-matter  of  the  suit,  the  decree  is  not  a 
nullity.  But  the  whole  of  the  decree  cannot  be  executed  in  such  a  case :  it  can 
only  be  executed  as  to  matters  that  relate  to  the  subject-matter  of  the  suit  {g). 

Such  decree  shall  be  finaL  etc*— No  appeal  can  lie  against  a  decree 
m  ade  under  s.  375  "  so  far  as  it  relates  to  so  much  of  the  subject-matter  of  the 
suit  as  is  dealt  with  by  the  compromise."  But  where  a  decree  deals  with  matters 
extraneous  to  the  suit,  an  appeal  will  lie  against  the  decree,  and  the  decree  will 
be  modified  to  the  extent  to  which  it  contains  matters  not  relating  to  the  suit  (/>)* 
Similarly  an  appeal  will  lie  on  the  ground  that  the  compromise  was  not  a 
"  lawful  '*  one  within  the  meaning  of  this  section  (i). 

375A*     Nothing    in   this  *  chapter 
Applications  for  exe-     ghall  apply  to  any  application   or  other 

cution  of  decrees  not  \F  •'     ,  ^        jtjt 

affected.  proceeding  m  any     suit   subsequent    to 

the  decree. 


id) 


Monmohini  ▼.  Batiga,  31  Cal.  357.  •   (/)    ButUmaey  ▼.  Pooribait  7  Bom.  304. 

MutUmaey  ▼.  Pooribai,  7  Bom.  304 ;  Sami-   \  (y)    Puma  Chwndra  v.  Nil  Madhub,  5  Cal. 


bat  V.  Premji,  20  Bom.  304.  |  JW.  N.  4«5. 

XuTUvetappa  ▼.  StroMippa,  16 
364,  commenting  on  Venh 
Thimma,  18  Mad.  410  and 
Thandavarayat  22  Mad.  214. 


{e)    Kuruvetappa  ▼.  Siraaappay  16  Mad.  L.  J,    |   (h)    Venkatappa  t.  Thimmat  18  Mad.  410. 

364,   commenting    on     Venkatappa    t.    i   (i)    Sridharan  v.  Puramathan^  23  Mad.  101 ; 
Thimma,  18  Mad.   410    and  Muthu  v.  Pragdaa  v.  Oirdhardaa,  26  Bom.  76, 79. 
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37lSk-876  Explanation. — An   application  to  the   Appellate   Court 

pending  an  appeal   is  not  an  application  subsequent  to  the 
decree  appealed  from  within  the  meaning  of  this  section. 

Application  snbseQUent  to  decree* — ^This  section  does  not  prevent  the 
provisions  of  s.  375  being  brought  into  operation  after  the  Court  has  passed  a 
decretal  order  referring  a  suit  to  the  Commissioner.  Hence  an  application  may 
be  made  under  s.  375  to  record  a  compromise  arrived  at  between  the  parties  to  a 
suit  pending  proceedings  before  the  Commissioner  (/). 


CHAPTER  XXm. 
Of  Payment  into  Court. 

376*     The  defendant  in  any  suit  to   recover  a  debt  or 

damages  may,  at  any  stage  of  the  suit, 

Deposit  by  defend-     deposit  in  CouTt  such  sum  of  monev  as 

ant  of  amount  m  sa-      ,  •  j  a_!  i»     ^«  •       c   ^^       i  4-1.^ 

tisfaction  of  claim.  he  considers  a  satisfaction   m  full  oi  tne 

claim. 

This  chapter  refers  to  suits  "  to  recover  a  debt  or  damages,**  and  not 

to  suits  of  any  other  kind.  Where  a  suit  is  instituted  against  a  defendant  *'to 
recover  a  debt  or  damages*^  from  him,  he  may  pay  into  Court  such  amount  as  he 
considers  a  satisfaction  in  full  of  the  plaintiff^s  claim.  By  such  payment  into 
Court,  a  defendant  may  derive  two  advantages,  one  in  respect  o{  interest,  for 
which  see  s.  378,  and  the  other  in  respect  of  costs,  for  which  see  s.  379  and  the 
illustrations  thereto. 

Suit  to  recover  a  debt  or  damages*— A  suit  for  an  injunction  to  restrain  a 
defendant  frOm  building  so  as  to  interfere  with  the  plaintiff's  light  and  air, 
and  including  no  claim  for  damages^  is  not  a  suit  "  to  recover  a  debt  or 
damages*'  within  this  section.  In  dealing  with  such  a  suit  for  injunction,  the 
Court  has,  no  doubt,  a  discretion  under  the  Specific  Relief  Act  I  of  1877  to  award 
damages  in  lieu  of  an  injunction.  This  circumstance,  however,  does  not  make 
it  a  suit  to  recover  '*  damages  "  within  the  meaning  of  this  section  {k). 

Suit  for  an  account. — ^This  section  does  not  apply  to  suits  for  an 
account  (/). 

Salt  to  recover  debt  or  damages  together  with  other  relief.— This 
section  applies  to  suits  to  recover  debt  or  damages,  even  though  there  are  other 
reliefs  claimed  in  the  same  suit  (e,g.^  injunction)  (tn). 

377.  Notice  in  writing  of  the  deposit  shall  be  given 
Notice  of  deposit.  through  the  CouTt  by  the  defendant  to 
»  the    plaintiff,   and    the    amount   of   the 

deposit  shall  (unless  the  Court  otherwise  directs)  be  paid  to 

the  plaintiff  on  his  application. 

< /)    Pragdas  ▼.  Qirdhardat,  26  Bom.  76, 82.       I   (l)   Nichols  y.  Evens,  22  C.  D.  611. 
<«)   Luxumon  y.  Moraha,  21  Bom.  502.  |   (m)    Moon  y.  Dickinaonf  63  L.  T.  371. 
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**IJ]ile88  the  Oonrt  otherwise  directs-''— These  words  show  that  the        Ss. 
Court  has  the  discretion  to  refuse  to  allow  monies  to  be  paid  out,  but  that  discre-     877-37 » 
tion  is  to  be  exercised  reasonably.    Thus  where  the  money  sued  for  and  paid  into 
Court  is  due  on  a  promissory  note,  it  would  be  unreasonable  in  Aie  absence  of 
special  circumstances  not  to  allow  the  plaintiff  to  take  the  money  out  (n). 

378;  No  interest  shall  be  allowed  to  the  plaintiff  on 
Interest  on  deposit     ^^7  ^^^  deposited  bj  the  defendant  from 

not  allowed  to  plaintiff  the  date  of  the  receipt  of  such  notice, 
er  notice.  whether  the  sum  deposited  be  in  full  of 

claim  or  fall  short  thereof. 

Compare  Indian  Contract  Act,  s,  38,  and  see  Pollock's  Indian  Contract  Act, 
p.  171. 

379.     If  the  plaintiff  accepts  such  amount  only  as  satis- 

Procedure    where     f^ctiou    in   part   of  his   claim,   he    may 

plaintiff  accepts  deposit     prosccutc  his  suit  for  the  balance  ;   and, 

as  satisfaction  in  part.       if  the  Court  decidcS    that    the    dcpOsit    by 

the  defendant  was  a  full  satisfaction  of  the  plaintiffs  claim, 
the  plaintiff  must  pay  the  costs  of  the  suit  incurred  after  the 
deposit,  and  the  costs  incurred  previous  thereto,  so  far  as 
they  were  caused  by  excess  in  the  plaintiff's  claim. 

If  the  plaintiff  accept  such  amount  as  satisfaction  in  full 
Procedure  where  he  ^^  ^^^  claim,  he  shall  present  to  the  Court 
accepts  it  as  satisfac-  a  Statement  to  that  effect,  and  such 
statement  shall  be  filed  and  the  Court 
shall  pass  judgment  accordingly,  and,  in  directing  by  whom 
the  costs  of  each  party  are  to  be  paid,  the  Court  shall  con- 
sider  which  of  the  parties  is  most  to  blame  for  the  litigation. 

niusirations. 

(a.)  A  owes  B  Rs.  xoo.  B  sues  A  for  the  amount,  having  made  no  demand  for  payment* 
and  havingf  no  reason  to  believe  that  the  delay  caused  by  makinsr  a  demand  would  place  him  at  a 
disadvantage.  On  the  plaint  being  filed,  A  pays  the  money  into  Court.  B  accepts  it  in  full  satisfac- 
tion of  his  claim  but  the  Court  should  not  allow  him  any  costs,  the  litigation  being  presumably 
groundless  on  his  part 

<6.)  B  sues  A  under  the  circumstances  mentioned  in  illustration  (a).  On  the  plaint  being 
filed,  A  disputes  the  claim.  Afterwards  A  pays  the  money  into  Court.  B  accepts  it  in  full  satisfac- 
tion of  his  claim.  The  Court  should  also  give  B  his  costs  of  suit,  A's  conduct  having  shown  that  the 
!  ligation  was  necessary. 

(c.)  A  owes  8  Rs.  xoo,  and  is  willing  to  pay  him  that  sum  without  suit.  B  claims  Rs.  150^ 
and  sues  A  for  that  amount.  On  the  plaint  being  filed,  A  pays  Rs.  100  into  Court,  and  disputes 
only  his  liability  to  pay  the  remaining  Rs.  50.  B  accepts  the  Rs.  too  in  full  satisfaction  of  his  claim. 
The  Court  should  order  him  to  pay  A's  costs. 


(fi)    DwarJea  Dot*  v.  Oirith  Chunder,  26  Cal.  766, 
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S.880  CHAPTER   XXIV. 

Or  Requiring  Security  for  Costs. 

380.     If,  at  the  institution  or  at  any  subsequent   stage 
When    security  for     of  a  suit,  It  appears  to   ihe   Court   that 
from^a'ntr/Tany     a  sole   plaintiff   Ib,  o.    (when  there  are 
Stage  of  suit.  moie   plaintiflfs  than   one)    that    all   the 

plaintiffs  are  residing  out  of  British  India,  and  that  such 
plaintiff  does  not,  or  that  no  one  of  such  plaintiffs  does, 
possess  any  sufficient  immoveable  property  within  British 
India  independent  of  the  property  in  suit,  the  Court  may, 
either  of  its  own  motion  or  on  the  application  of  any  defend- 
ant, order  the  plaintiff  or  plaintiffs,  within  a  time  to  be  fixed 
by  the  order,  to  give  security  for  the  payn»ent  of  all  costs 
incurred  and  likely  to  be  incurred  by  any  defendant. 

On  the  application  of  any  defendant  in  a  suit  for  money 
in  which  the  plaintiff  is  a  woman,  the  Court  may,  at  any 
stage  of  the  suit,  make  a  like  order  if  it  is  satisfied  that  such 
plaintiff  does  not  possess  any  sufficient  immoveable  property 
within  British  India  independent  of  the  property  in  suit. 

Object  of  the  section.— The  object  of  the  section  is  to  provide  for  the 
protection  of  defendants  in  cases  specified  in  the  section  where,  in  the  event  of 
success,  they  may  have  difiBculty  in  realizing  their  costs  from  the  plaintiff  {nn). 

Application  of  the  section*— Security  for  the  costs  of  a  defendant  may 
be  required  from  a  plaintiff  in  the  following  two  cases  :» 
1st  case  :— 

(a)    When  a  plaintiff  resides  out  of  British  India,  or,  where  there  are 
two  or  more  plaintiffs,  all  the  plaintiffs  reside  out  of  British  India  ;  attd 

(6)     where  none  of  the  plaintiffs  has  sufficient   immoveable  propcrtj' 
within  British  India,  other  than  the  property  in  suit. 
2nd  case  : — 

(a)  Where  the  plaintiff  is  a  woman  ; 

(b)  where  her  suit  is  for  money  ;  and 

(c)  she  has  not  sufficient  immoveable  property  within  British  India 
other  than  the  property  in  suit. 

'*May   .    .    .    •  order security."— The  word  ''may*'  implies 

discretion.  In  the  exercise  of  this  discretion,  the  Court  will  not  order  security  for 
costs  in  those  cases  in  which  a  plaintiff  cannot  be  rendered  liable  for  the  defen- 
dant's costs  of  a  suit,  e.g.,  an  administration  suit  by  a  creditor  or  legatee 
where  the  plaintiff's  claim  is  admitted,  or  a  suit  on  a  mortgage  or  promissory 
note  where  there  is  no  defence.     In  such  cases,  no  security  for  costs  will  be 

(nn)   Pr^mchand,  in  the  goods  of,  21  Cal.  p.  836. 
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ordered  even  though  the  plaintiff  resides  out  of  British  India,  and  has  not  suffici- 
ent immoveable  property  within  British  India,  nor  even  though  the  plaintiff  be  a 
woman  (o). 

Besides* —The  mere  presence  in  British  territory  at  the  time  of  suit  is  not 
**  residence  '*  {p), 

British  India- — The  Cantonment  of  Wadhwan  in  Kathiawar  is  within 
British  India  (9),  but  not  the  Cantonment  of  Secunderabad  in  the  Nizam*s  Domin- 
ions (r) :  see  notes  on  p.  2  ante. 

Poverty  of  plaintiff* — Mere  poverty  is  no  ground  for  requiring  a  plaintiff 
to  give  security  for  costs  of  the  suit  (s) ;  it  is  otherwise  when  he  is  not  the  real 
litigant,  but  is  suing  on  behalf  of  another  who  is  not  a  party  to  the  suit  (t).  In 
a  recent  Bombay  case,  a  suit  was  brought  by  a  Parsi  father  and  his  minor 
daughter  as  plaintiffs  for  damages  for  the  defendant's  breach  of  his  promise  to 
marry  the  daughter.  The  father  was  an  undischarged  insolvent,  and  it  was  alleged 
that  the  suit  was  really  the  father's  suit,  and  that  he  was  seeking  to  make  money 
out  of  his  daughter's  engagement.  The  Court  upon  these  grounds  ordered  the 
father  to  furnish  security  for  the  costs  of  the  defendant  (u). 

Where  the  plaintiff  is  a  woman* — if  a  woman  fails  in  her  suit,  and 
-was  directed  to  pay  the  defendant's  costs,  she  cannot,  in  the  event  of  her  failure 
to  pay  such  costs,  be  arrested  or  imprisoned  (see  s.  245A).  Hence  the  necessity 
of  enacting  the  second  clause  of  this  section.  Both  s.  245A  and  the  second  clause 
of  this  section  were  inserted  into  the  Code  by  the  Debtors  Act  VI  of  1888. 

Where  the  plaintiff  is  an  infant  female.—The  present  section  makes 
no  exception  in  the  case  of  a  woman  who  is  a  minor  suing  by  her  next  friend. 
The  power  as  to  requiring  security  for  costs  is,  however,  a  discretionary  one,  and 
except  in  exceptional  cases  neither  an  infant  female  plaintiff  nor  her  next  friend 
should  be  required  to  give  security  for  costs  (v). 

Soit  for  money* — A  suit  to  recover  possession  of  specific  moveable 
property  (e.^.,  ornaments),  or,  in  the  alternative,  the  money  value  of  such  pro- 
perty, is  a  suit  for  money  within  the  meaning  of  this  section  (w). 

Appeal*— An  order  under  this  section  made  by  a  High  Court  requiring  a 
plaintiff  to  give  security  for  the  costs  of  a  suit  is  a  judgment  within  the  meaning 
of  clause   15  of  the  Letters  Patent,  and  is  therefore  appealable  {x). 

Oases  in  which  security  for  costs  may  be  required  nnder  the  Code*— 
See  ss.  370,  380,  535,  545-547  and  549. 

381*     In  the  event  of  such  security  not  being  furnished 
Effect  of  failure  to     within  the  time  so  fixed,  the  Court  shall 
furnish  security.  dismiss  the  suit,   unless   the  plaintiff  or 

plaintiffs  be  yermitted  to' withdraw  therefrom  under  the 
provisions  of  section  373,  "or  show  good  cause  why  such 
time  should  be  extended,  in  which  ca$e  the  Court  may 
extend  it. 


S8. 
880-881 


(o)   PremcTiand^  In  the  goods  oU  21  Cal.  p.  836. 

Shvffli  V.  Laldin,  3  Bom.  227. 

Triecam  v.  B.  B.  &  C.  I.  By.^  9  Bom.  244. 

Ho$aain  AH  v.  Abid  Ali,  21  Cal.  177. 
is)   Maneel^  v.  Oooll>at,  3  Bom.  Wi;Kh(^fdh 

A$tenoollajoo  t.  Solomon,  14  CaL  533. 
it)    Bam  CoomarCoondoo  v.  Chunder  Canto 


Mookefy'ee,     2  Cal.    233,   4  I.  A.   23; 

AtBenoolUijoo  v.  Soloman,  14  Cal.  533. 
u)    Bomonji  V.  NusBertoanji,  27  Bom.  100." 
V)    Bat  Porebai  v.  Devn,  23  Bom.  100. 
!w)    Degumhari  v.  AMhootoah,  17  Cal.  6ia 
[x)   Seahagari  v.  Nawah  Aekur,  26  Mad.  502 
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881-383  "  Where  a    suit  is  dismissed  under  this  section,   the 

plaintiff  may  apply  for  an  order  to  set  the  dismissal  aside, 
and,  if  it  is  proved  to  the  satisfaction  of  the  Court  that  he 
was  prevented  by  any  sufficient  cause  from  furnishing  the 
security  within  the  time  allowed,  the  Court  shall  set  aside 
the  dismissal  upon  such  terms  as  to  security,  costs  or  other- 
wise as  it  thinks  fit  and  shall  appoint  a  day  for  proceeding 
with  the  suit, 

**  The  dismissal  shall  not  be  set  aside  unless  the  plain- 
tiff has  served  the  defendant  with  notice  in  writing  of 
his  application. . 

*'  The  provisions  of  the  Indian  Limitation  Act,  1877, 
with  respect  to  an  application  under  section  103,  and  of 
this  Code  with  respect  to  an  appeal  from  an  order  rejecting 
such  an  application,  shall  apply,  so  far  as  they  can  be  made 
applicable,  to  an  application  under  this  section  for  an  order 
to  set  side  the  dismissal  of  the  suit,  and  to  an  appeal  from  an 
crder  rejectinjr  such  an  application,  respectively. 

Bes  judicata* — A  plaintiff  whose  suit  has  been  dismissed  under  this 
section  for  failure  to  furnish  security  is  not  precluded  from  pleading  the  subject- 
matter  of  such  suit  in  answer  to  any  suit  instituted  against  him  (37),  or  from 
instituting  a  fresh  suit  on  the  same  cause  of  action  (z),  A  sues  B  for  the  can- 
cellation of  a  promissory  note,  alleging  that  the  note  was  obtained  by  fraud. 
The  suit  is  dismissed  under  this  section  for  failure  to  furnish  security.  This  does 
not  preclude  A  from  instituting  a  fresh  suit  for  the  cancellation  of  the  note,  nor, 
if  a  suit  is  brought  against  him  by  B  to  recover  the  amount  of  the  note,  from 
pleading  fraud  in  answer  to  such  suit. 

382.     Whoever  leaves  British  India   under   such  cir- 
Residencc    out    of     cumstanccs  as  to  afford   reasonable   pro- 
British  India.  babiUty  that  he  will  not  be  forthcoming 

whenever  he  may  be  called  upon  to  pay  costs,  shall  be  deemed 
to  be  residing  out  of  British  India  within  the  meaning  of 
section  SbO. 


CHAPTER  XXV. 

Of  Commissions. 
A. — Commissions  to  Examine  Witnesses. 

383. — Any  Court  may  in  any  suit  issue  a  commission 

Cases  in  whichCourt     ^^^  ^^^ ,  examination  on  interrogatories  or 

may  issue  commission     Otherwise  of  pcrsons  resident  within  the 

to  examine  witness.  j^^j  j-^^j^g    ^j   j^   jurisdiction,    who    are 

(y)   Bungrav  y.  Sidhi  Mahomed,  6  Bom,  482.      |   (z)    Hariram  v.  Lalhaif  26  Bom.  637. 
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exempted  under  this  Code  from  attending  the  Court,  or  who    ggf  gg^ 
are,  from  sickness  or  infirmity  unable  to  attend  it. 

Oases  in  which  commissioBs  may  be  issaed.—A  commission  can  only  be 

issued  in  the  cases  speciBed  in  ss.  383,  3S6  and  387,  and  no  others.  Hence 
a  commission  should  not  be  issued  for  the  examination  of  the  head  of  a  mutty 
though  it  may  be  alleged  by  him  that  it  is  derogatory  to  a  person  in  his  position 
to  appear  personally  in  Court  as  a  witness  (a). 

Persons  exempted   from   attending  the  Ooort.- Amongst  those  so 

exempted  are  women  who  according  to  the  custom  and  manners  of  the  country, 
ought  not  to  be  compelled  to  appear  in  public  (see  s.  640). 

Such  women  ought  to  be  examined  on  commission,  even  though  they  may 
have  appeared  in  public  before  (6),  and  though  an  allegation  of  immorality  is  made 
against  them  (c). 

May  issue- — See  notes  to  s.  386. 

Arbitration- — it  is  competent  to  the  Court  to  issue  a  commission  for  the 
examination  of  witnesses,  though  the  matters  in  difference  in  the  suit  may  have 
been  referred  to  arbitration  under  s.  506  of  the  Code  (d). 

384.     Such  order  may  be  made  by  the  Court  either  of 
Order  for  commis-     i^s  owu    motiou,  or  ou  the   application, 
8»o"-  supported   by  affidavit  or  otherwise,  of 

any  party  to  the  suit  or  of  the  witness  to  be  examined. 

385«     The  commission  for  the  examination  of  a  person 

When   witness   re-     ^^^  resides  withiu  the  local  limits  of  the 

sides  within   Court's     jurisdiction  of  the  Court  issuiug  the  same 

^uri    iction.  ^^y  1^^  issued  to  any  person  whom  the 

Court  thinks  fit  to  execute  the  same. 

Persons  for  whose     .        386.     Any    Court   may   in    a  suit 
examination    commis-     issue    a    commissiou   for   the    examina- 

sion  may  issue.  tiou  of-- 

(a)  any  person  resident  beyond  the  local  limits  of 

its  jurisdiction  ; 

(b)  persons  who   are  about   to  leave   such   limits 

before  the  date  on  which  they  are  required 
to  be  examined  in  Court  ;  and 

{n)  civil  and  military  officers  of  Government  who 
cannot,  in  the  opinion  of  the  Judge,  attend 
the  Court  without  detriment  to  the  public 
service. 


(a)  Veerabadran  v.  Nataraj'a,  28  Mad,  28. 

(b)  Moheah  Chunder  v.  Manick  Lall,  26  Cal. 

650. 

(c)  Binodini   v.  KalaChand,  5  Ctd.   W.  N. 

25 


ccxzzit 
id)    Babiabai  v.  Bahimabai,  7  Bom.  L.  B. 
S60. 
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Ss. 
386-387 


Such  commission  may  be  issued  to  any  Court,  not 
being  a  High  Court  within  the  local  limits  of  whose  jurisdic- 
tion such  person  resides,  or  to  any  pleader  or  other  person 
whom  the  Court  issuing  the  commission  may,  subject  to  any 
rules  of  the  High  Court  in  this  behalf,  thinks  fit  to  appoint. 

The  Court  on  issuing  any  commission  under  this  sec- 
tion, shall  direct  whether  the  commission  shall  be  returned 
to  itself  or  to  any  subordinate  Court. 

May  iSftUd. — The  Court  has  a  discretion  to  grant  or  refuse  a  commission 
(e);  but  the  discretion  must  be  exercised  judicially  (/).  If  the  Court  fails  to 
exercise  the  discretion  judicially,  such  failure  of  itself  is  not  a  ground  for  inter- 
fering with  the  decree  in  appeal ;  the  appellate  Court  will  not  interfere,  unless  it 
is  shown  that,  if  the  lower  Court  had  exercised  the  discretion  judicially,  the 
decision  would  have  been  different  from  what  it  was  {g). 

Commission  for  the  examination  of  witnesses.—A  commission  will  be 

granted  almost  as  a  matter  of  course  for  the  examination  of  a  material  witness  (h). 

Plaintiff  asking  for  a  commission  to  examine  himself.—Suppose  a 

plaintiff,  residing  at  Delhi,  institutes  a  suit  in  Bombay,  and  then  applies  to  the 
Bombay  Court  for  the  issue  of  a  commission  for  his  examination  in  Delhi :  the 
Court  will  refuse  the  application  unless  a  very  strong  case  is  made  out,  because 
the  Bombay  tribunal  has  been  chosen  by  the  plaintiff  himself  (>). 

Defendant  asking  for  a  commission  to  examine  himself.— The  case  is 

entirely  different  when  it  is  the  defendant's  application,  and  particularly  that  of  a 
defendant  lawfully  resident  out  of  the  jurisdiction,  according  to  the  ordinary- 
course  of  his  life  and  business.  The  Court  will  not  be  so  very  strict  in  the  case 
of  a  defendant,  as  in  the  case  of  a  plaintiff  (j), 

387.     When  any  Court  to    which   application  is  made 

Commission  to  exa-     f^r  the  issue   of  a   commissiou  for  the 

mine  witness  not  with-     examination  o£  a  person  residing  at  any 

in  British  India.  ^^^^^  ^^^  ^j^j^j^  ^^.j^j^j^  j^^jj^  j^    Satisfied 

that  his  evidence  is  necessary,  the  Court  may  issue  such 
commission. 

Oathfl  Act  10  of  1873,  S-  13--  Evidence  of  a  foreign  witness  taken  in 
foreign  territory  (e.g.,  Chandarnagore )  under  a  commission  issued  under  this 
section,  and  executed  in  accordance  with  the  provisions  of  s.  399,  is  admissible, 
and  s.  13  of  the  Oaths  Act  has  no  application  (k). 

Bevision. — ^An  order  refusing  the  issue  of  a  commission,  on  the  ground 
that  the  evidence  is  not  necessary,  is  not  subject  to  revision  under  s.  622  (/). 


(€)    Bumey  v.  Eyre,  1  Hyde,  68;     Coch  v. 

Allcock,  21  Q.B.D.  119. 
if)    Huree  Dasa  v.  Meer  MoazMum,  15  W.  R. 

447 ;  Mowji  V.  Nemchand,  23  Bom.  626. 
ig)    Akikunnisaa  v.  Bup  Lai,  25  Cal.  807,  25 

I.  A.  111. 
<7i)    Huree  Ba99\.  Meer  Moaxxum,  15  W.  R. 

447. 


(0 


Row  V.  Woodford  (1894)  1  Ch..  p.  42, 
approTed  in  l^ew  v.  Bums.  64  L.  J.  Q. 
B.  104  ;  Keeley  v.  Wdkley,  9  Times  Rep. 

16.  ' 

Kadumbiny  v.  Kumudvni,  7  Cal.  W.  N, 
806. 
Nisam  of  Hyderabad,  In  re.,  9  Mad.  256. 
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388.     Every   Court   receiving  a  com-    3g|?390 
Court    to   examine     iiiissioo    for  the   examination     of    any 
witness  pursuant    to     person     shall     examine    him     pursuant 

commission.  f^ 

thereto. 

Examioation  on  COmmissiOD. — A  party  who  has  not  joined  in  a 
commission  is  entitled  to  cross-examine  the  witnesses  examined  under  the 
commission  (m).  Evidence  taken  on  commission  without  full  opportunity  for 
complete  cross-examination  should  not  be  admitted  (n).  But  where  the  Court 
is  satisfied  that  the  cross-examination  of  any  witness  on  commission  is  being 
unnecessarily  prolonged,  it  will  order  such  cross-examination  to  be  concluded 
within  a  certain  time  (o). 

389.  After  the  commission  has  been  duly  executed,  it 
Return  of  commis-     ^hall    be    returned,    together    with   the 

sion  with  depositions     evidence  taken  under  it,  to  the  Court  out 
wi  nesses.  of  which  it  issucd,  unless  the  order  for 

issuing  the  commission  has  otherwise  directed,  in  which  case 
the  commission  shall  be  returned  in  terms  to  such  order ; 
and  the  commission  and  the  return  thereto,  and  the  evidence 
taken  under  it,  shall  (subject  to  the  provisions  of  the  next 
following  section)  form  part  of  the  record  of  the  suit. 

390.  Evidence  taken  under  a  commission  shall  not  be 
When    depositions     ^^^  as  evidence  in  the  suit  without  the 

may  be  read   in  evi-     couseut  of  the   party  against    whom    the 
same  is  offered,  unless — 

(a)  the  person  who  gave  the  evidence  is  beyond  the 
jurisdiction  of  the  Court,  or  dead,  or  unable, 
from  sickness  or  infirmity  to  attend  to  be  per- 
sonally examined,  or  exempted  from  personal 
appearance  in  Court,  or 

(A)  the  Court  in  its  discretion  dispenses  with  the 
proof  of  any  of  the  circumstances  mentioned 
in  the  last  preceding  clause,  and  authorizes  the 
evidence  of  any  person  being  read  as  evidence 
in  the  suit,  notwithstanding  proof  that  the 
cause  for  taking  such  evidence  by  commission 
has  ceased  at  the  time  of  reading  the  same. 

Evidence  taken  after  retBinable  date —Evidence  taken  after  the 

returnable  date  of  the  commission  is  not  admissible. 


On)    Gregory  Y.DoolevChand,l^\\.^.Q.  J.  n.    I    (o)   SuraJProaadY.SUtndard  Life  Insurance 
(w)  Boisagonioff  v.  Nahapet  Jute  Co.,  5  Cal.  Co.,  30  Cal.  625. 


W.N.  CCXXT. 
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Sft-  Evidence  taken  under  a  commission  at  the  instance  of  one  part>'  may  be 

399'^w      used  by  the  opposite  party  (/>).    But  neither  party  can  make  use  of  evidence  taken 
on  commission  until  it  is  tendered  and  admitted  as  evidence  in  the  suit  {q). 

Admissibility  of  documents- — Where  a  document  is  produced  before  a 
Commissioner,  and  no  objection  is  taken  to  its  admissibility,  no  such  objection  can 
be  taken  before  the  Court  hearing  the  suit  to  which  the  commission  is  returned 
(r).  But  if  the  admissibility  of  the  document  is  objected  to  before  the  Commis- 
sioner, the  party  who  has  objected  to  the  admissibility  of  the  document  before  the 
Commissioner  on  one  ground,  is  not  precluded  from  objecting  to  its  admissibility- 
before  the  Court  on  any  other  ground  (s). 

Provisions  as  to  exe-  391.     The     provisions     hereiobe- 

^!!^?r:««;nn/f.^"''o"  ?^     fore  contained  as  to  the  execution  and 

commissions  to    apply  .      , 

to  commissions  issued     retum   oi   commissions  shall    ftpply    to 

by  foreign  Courts.  commissionS  isSUed  by— 

(a)  Courts  situate  beyond  the  limits   of   British   India 

and  established  by  the  authorit}  of  His    Majesty 
or  of  the  Governor-General  in  Council,  or 

(b)  Courts  situate  in   any  part  of  the  British  Empire 

other  than  British  India,  or 

(c)  Courts  of  any  foreign  country  for  the  time  being 

in  alliance  with  His  Majesty. 

B, —  Commissions  for  Local  Investigations. 
392.     In  any  suit  or  proceeding  in  which  the   Court 

Commission  to  make  dccmS  a  local  investigation  to  be  re- 
local  investigations,  quisite  or  proper  for  the  purpose  of 
elucidating  any  matter  in  dispute,  or  of  ascertaining  the 
market-value  of  any  property,  or  the  amount  of  any  mesne- 
profits  or  damages  or  annual  net  profits,  and  the  same 
cannot  be  conveniently  conducted  by  the  judge  in  person, 
the  Court  may  issue  a  commission  to  such  person  as  it 
thinks  fit,  directing  him  to  make  such  investigation  and  to 
report  thereon  to  the  Court : 

Provided  that,  when  the  Local  Government  has  made 
rules  as  to  the  persons  to  whom  such  commission  shall  be 
issued,  the  Court  shall  be  bound  by  such  rules 

Oon  missions  for  local  investigations— This  section  does  not  authorise 
a  Court  to  delegate  to  a  Commissioner  the  trial  of  any  f Material  issue  which  it 
is  bound  to  try  (t). 

(P)    Niatariniv.  NtindoLall,  2SC&\.  591.  ;    (s)    Balli  v.  Oau  Kim,  9  Cal.  959. 

fq)    Kusumv.Satya,  30  Cb.].  999,  (t)    Sangilix.  Mookan,  16  Mhd.  2QQ, 

V     Strtithers  v.  Wheeler,  6  C.L.K.  109. 
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In  a  suit  as  to  a  right  of  way  a  Commissioner  was  appointed  under  this  Sg 

section  to  prepare  a  map  of  the  locality  in  question.     Held^  that  the  statements     888-SM 
of  the  village  officers  made  to   him  with   regard   to  the   right  of  way  were  in- 
admissible in  evidence  (m). 

393.  The  Commissioner,  after  such  local   inspection 
Procedure  of  Com-     Bs    he    dccms   neccssary   and   after    re- 

missioner.  ducing  to  Writing  the  evidence  taken   by 

him,  shall  return  such  evidence  together  with  his  report 
in  writing  signed  with  his  name,  to  the  Court. 

The  report  of  the  Commissioner  and  the  evidence  taken 

Report  and  deposi-  ^J  ^^^^  (^^t  not  the  evidence  without 
tions  to  be  evidence  in  the  report)  shall  be  evidcncc  in  the 
*"'*•  suit  and  shall  form  part  of  the  record  ; 

but  the  Court,  or,  with  the  permission  of  the  Court,  any  of 

Commissioner  may  the  parties  to  the  suit  may  examine 
be  examined  in  person,  t}^^  Commissioner  personally  in  open 
Court  touching  any  of  the  matters  referred  to  him  or  men- 
tioned in  his  report,  or  as  to  the  manner  in  which  he  has 
made  the  investigation. 

Fnrtber  evidence  after  Oommissioner's  report.— This  section  does  not 

contemplate  the  tender  of  further  evidence  after  the  Commissioner's  report, 
except  the  examination  of  the  Commissioner  himself,  but  it  does  not  forbid  it. 
It  is  consistent  with  either  course,  and  the  point  must  be  decided  on  general 
principles  according  to  the  facts  of  each  case  (v). 

C. — Commissions  to  exawive  Accouvts. 

394.  Ill  any  suit  in  which  an  examination  or  adjust- 
commission  to  exa-     Hicnt  of  accouuts  is  ucccssary,  the  Court 

mine  or  adjust  ac-  may  issuc  a  commissiou  to  such  person 
^^""*^'  as  it  thinks  fit   directing   him   to   make 

such  examination  or  adjustment. 

395.  The  Court  shall  furnish  the  Commissioner  with 
Court  to  give  Com-     such  part  of  the  proceedings  and   such 

missioner     necessary     detailed   instructions    as    appear    neces- 

instructions.  eoi*T7 

Miiy, 

and  the  instructions  shall  distinctly  specify  whether 
the  Commissioner  is  merely  to  transmit  the  proceedings 
which  he  may  hold  on  the  enquiry,  or  also  to  report  his  own 
opinion  on  the  point  referred  for  his  examination. 

(M)    Shitawa  t.  Bhimapwi,  24  Bom.  43.  I  Roy,  27  Cal.  951,  966,  27  1.  A.  lia 

(r)    Grish  Chunder  v   Shoihi  ShiJkhareswar    I 
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S8.  The  proceedings  o£  the  Commissioner  shall  be  received 

395-397  j^  evidence  in  the  suit,  unless  the  Court 

Co^missio!rer's'^^''pro^     has  rcasou   to  be  dissatisfied  with  them, 

ccedingsor  direct  fur-     in    which   case  the   Couit    shall    direct 

er  inqulo'.  ^^^j^  further  inqury  as  is  requisite. 

D. —  Commission  to  make  Partition. 

396.  In  any  suit  in  which  the  partition  of  immoveable 

property   not   paying    revenue    to    Go- 

Commission  to  make       rjr        j  x.i         r\         *.    4.^     U. 

partition    of    non-re-     vcmment   fippcnrs    to   the   Court  to    be 
venue-paying  immove-     ncccssary.    the     Court,    after  ascertain - 
e  proper  >.  .^^^   ^^    Several    parties    interested     in 

such  property  and  their  several  rights  therein,  may  issue  a 
commission  to  such  persons  as  it  thinks  fit  to  make  a 
partition  according  to  such  rights. 

The    Commissioners   shall   ascertain    and    inspect    the 
Procedure  of  Com-     property,  and     shall    divide    the    same 
missioners.  \^^q  3^g  many  sharcs  as  may  be  directed 

by  the  order  under  which  the  commission  issues,  and 
shall  allot  such  shares  to  the  parties,  and  may,  if  authorised 
thereto  by  the  said  order,  award  sums  to  be  paid  for  the 
purpose  of  equalizing  the  value  of  the  shares. 

The  Commissioners  shall  then  prepare  and  sign  a 
report,  or  (if  they  cannot  agree)  se})arate  report?,  appoint- 
ing the  share  of  each  party,  and  distinguishing  each  share 
(if  so  directed  by  the  said  order)  by  metes  and  bounds. 
Such  report  or  reports  shall  be  annexed  to  the  commission 
and  transmitted  to  the  Court ;  and  the  Court,  after  hearing 
any  objections  which  the  parties  may  make  to  the  report 
or  reports,  shall  either  quash  the  same  and  issue  a  new 
commission,  or  (where  the  Commissioners  agree  in  their 
report)  pass  a  decree  in  accordance  therewith. 

Shall  either  quash  the  same  or  pass  a  decree  in  accordance  there- 
with.—The  Court  must  either  accept  or  reject  the  report,  but  it  has  no  power 
to  modify  it  (w). 

E. —  General  Provisions. 

397.  Before  issuing  any  commission  under  this  chap- 
Expenses  of    Com-     ^er,  the    Court    may    order    such    sum 

mission  to  be  paid  into     (if  any)  as  it  think  s  reasonable  for  the 
expenses     of    the     commission     to  be, 

(m)    JanM  V.  Qauri,  28  All.  75. 
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within  a  time  to  be  fixed  by  the  Court,  paid  into  Court  by    g^f^gg 
the  party  at  whose  instance  or  for  whose  benefit  the  com- 
mission is  issued. 

398.  Any  Commissioner  appointed  under  this   chap- 
Powcrs  of  commis-     tcr  may,  unless  otherwise    directed   by 

**®"^'^-  the  order  of  appointment, — 

(a)  examine  the   parties  themselves  and  any  witness 

whom  they  or  any  of  them  may  produce, 
and  any  other  person  whom  the  Commis- 
sioner thinks  proper  to  call  upon  to  give 
evidence  in  the  matter  referred  to  him  ; 

(b)  call  for  and  examine  documents   and   other  things 

relevant  to  the  subject  of  enquiry  ; 

(c)  at  any  reasonable   time   enter   upon   or  into   any 

land  or  building  mentioned  in  the  order. 

399.  The  provisions  of  this  Code  relating  to  the  sum- 

moning,   attendance     and     examination 

Attendance,      exa-         /»        -jT  j    ^       ^l  ±i 

mination  and  punish-     oi   witncsscs,   and  to   ttie  remuneration 
mcnt  of  witnesses  be-     ^f    ^ud  penalties  to  be  imposed  upon, 

fore  Commissioner.  /  in  i  r       i 

Witnesses,  shall  apply  to  persons  re- 
quired to  give  evidence  or  to  produce  documents  under  this 
chapter,  whether  the  commission  in  execution  of  which 
they  are  so  required  has  been  issued  by  a  Court  situate 
within,  or  by  a  Court  situate  beyond,  the  limits  of  British 
India. 

For  the  purposes  of  this  section,  the  Commissioner 
shall  be  deemed  to  be  a  Court  of  Civil  Judicature. 

Private  Oommissioner- — A  Vakil  was  appointed  Commissioner  by  the 
High  Court  of  Calcutta  to  take  evidence  in  the  District  of  Bakharganj.  He 
issued  notices  to  the  persons  to  be  examined  under  the  commission  to  appear  and 
give  evidence,  but  the  notices  were  disregarded,  and  the  said  persons  did  not 
appear.  The  Commissioner  is  no  doubt  vested  under  the  section  with  all  the 
powers  of  a  Civil  Court  to  summon  witnesses  and  enforce  their  attendance,  but 
without  the  machinery-  of  a  Court,  such  attendance  may  be  hard  to  be  enforced. 
The  only  way  to  enforce  the  attendance  of  the  witnesses  under  such  circum- 
stances is  for  the  private  Commissioner  to  return  the  commission  to  the  Court 
from  which  it  issued,  and  for  the  said  Court  to  send  the  commission  to  a  Civil 
Court  J  within  the  local  limits  of  whose  jurisdiction  the  witnesses  to  be  examined 
reside.  Such  Civil  Court  thus  becomes  possessed  of  the  matter,  and  it  could 
then  enforce  the  attendance  of  witnesses  (ji:). 


(X)    Mahomed  ▼.  WoMtd  AH,  23  Csl.  404. 
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^tSSukt  400.     Whenever  a  commission  is   issued  under  this 

Court  to  direct  par-     chapter,  the  Court  shall  direct  that  the 

tics  to  appear  before     parties  to  the  suit   shall   appear  before 

Commissioner.  ^j^^  Commissioner  in  person  or  by  their 

agents  or  pleaders. 

^      ,  ,  If  the  parties  do  not  so  appear  the 

Procedure  ex-parte.        r>i  •      •  i  . 

Commissioner  may  proceed  ex-parte. 
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PART  III. 

Of  Suits  in  Particular  Cases. 


CHArXER  XXVI. 

Suits  by  Paupers. 

Suits      may     be  *01-     Subject     to     the    foUowing 

brought     in     forma     rulcs,   any   suit   may    be   brought  by  a 
Pauperis,  pauper. 

Explanation. —  A  person  is  a  **  pauper"  when  he  is 
not  possessed  of  sufficient  means  to  enable  him  to  pay  the 
fee  prescribed  by  law  for  the  plaint  in  such  suit,  or,  where 
no  such  fee  is  prescribed,  when  he  is  not  entitled  to  property 
worth  one  hundred  rupees  other  than  his  necessary  wearing 
apparel  and  the  subject-matter  of  the  suit. 

Object  of  the  0hapt6r«*~A  plaintiff  suing  in  a  Civil  Court  must  pay 
all  court-fees  in  respect  of  the  proceedings  in  the  suit  (Court  Fees  Act  VII  of 
1870).  But  a  person  may  be  too  poor  to  pay  any  court-fees,  and  the  object  of 
this  Chapter  is  to  enable  such  persons  to  bring  and  prosecute  suits  without  pay- 
ment of  court-fees  (3?).  There  arc,  however,  certain  fees  from  which  even  a 
pauper  is  not  exempted,  namely,  fees  for  service  of  process,  and  such  fees  must 
be  paid  by  him  (s.  410).  If  the  pauper  succeeds  in  the  suit,  the  Government  have 
a  first  charge  upon  the  subject-matter  of  the  suit  for  the  amount  of  the  court- 
fees  which  would  have  been  paid  by  him  if  he  had  not  been  permitted  to  sue  a 
pauper  (s.  411).  If  the  pauper  fails  in  the  suit,  the  Court  shall  order  him  to  pay 
the  court-fees  due  by  him,  and  if  he  fails  to  pay  such  fees,  he  has  to  take  the 
consequence  of  disobedience  to  the  Court's  order  (s.  412).  If  the  Court  finds  that 
the  suit  brought  by  the  pauper  .was  frivolous  or  vexatious,  it  may  also  punish 
him  with  fine  or  imprisonment  or  with  both  (s.  412). 

"Subject-matter  of  the  Sllit<" — in  determining  whether  a  person  claiming 
to  sue  as  a  pauper  is  worth  Rs.  100,  neither  the  value  of  his  necessary  wearing 
apparel  nor  the  value  of  the  property  claimed  by  him  in  the  suit  should  be  taken 
into  consideration.    The  ground  for  excluding  the  **  subject-matter  of  the  suit  " 


iv)    JoHndro  v.  Dwarka,  20  Gal.  Ul,  115. 
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SS.  under  this  section  is  because  such  property   is  presumably  out   of  the  pauper* & 


401402 


reach,  and  cannot  be  made  use  of  by  him  to  carry  on  his  litigation  {z}. 

A  applies  for  leave  to  sue  as  a  pauper  for  the  recovery  of  certain  ornaments 
worth  Rs.  2,000  from  B  (s.  403).  Pending  the  investigation  into  pauperism,  B 
deposits  in  Court  portion  of  the  ornaments  claimed  by  A  of  the  value  of  Rs.  100,  as 
ornaments  belonging  to  A .  The  ornaments  deposited  in  Court,  being  entirely  at 
v4's  disposal,  do  not  form  any  portion  of  the  **  subject-matter  of  the  suit."  From 
the  moment  of  the  deposit,  A  becomes  *•  entitled  to  propertj^  worth  Rs.  100,"  and 
hence  he  is  not  entitled  to  sue  as  a  pauper  for  the  rest  of  the  ornaments  (a). 

"  Other  than  his  necessary  wearing  apparel  and  the  snbjeet-matter 

of  the  suit." — These  words  do  not  qualify  that  part  of  the  section  which  requires 
that  the  person  should  not  be  possessed  of  sufficient  means  to  enable  him  to  pay 
the  fee  prescribed  bylaw,  but  only  the  condition  that  the  applicant  is  not  entitled 
to  property  worth  Rs.  100  (6). 

Prosecution  of  snit  as  panper-— A  plaintiff  may  be  allowed  to  continue 
as  a  pauper  a  suit  instituted  by  him  in  the  ordinary  way  (c). 

Pauper  minor.— Where  the  plaintiff  is  a  minor,  the  suit  is  instituted  in 
the  minor's  name  by  an  adult  person  who  is  called  his  next  friend.  If  the  minor 
is  a  pauper,  a  suit  can  be  brought  on  his  behalf  in  forma  pauperis  by  his  next 
friend  (d).  In  England  when  a  minor  applies  to  sue  as  a  pauper,  it  must  be 
proved  that  the  minor  as  well  as  the  next  friend  are  paupers.  But  this  rule  of 
English  practice  does  not  apply  in  India,  and  it  is  enough  if  it  is  proved  that  the 
minor  is  a  pauper ;  it  is  not  necessary  to  prove  that  the  next  friend  also  is  a 
pauper  (e). 

Pauper  defendant  —it  has  been  held  by  the  High  Court  of  Calcutta  that 
although  the  Civil  Procedure  Code  provides  only  for  suits  to  be  brought  by  a 
pauper-plaintiff,  the  Court  has  the  power  to  allow  a  defendant  to  defend  in 
forma  pauperis  if ),  But  the  decision  appears  to  be  of  doubtful  authority,  for 
the  present  chapter  deals  only  with  the  institution  of  suits. 

Legal  representative  of  a  pauper* — On  the  death  of  a  pauper-plaintiff, 
his  legal  representative  will  be  allowed  to  continue  the  suit  as  a  pauper,  and  it 
is  not  necessary  to  show  for  that  purpose  that  the  legal  representative  is  also  a 
pauper  (£),  Similarly,  an  executor  or  administrator  of  the  estate  of  a  deceased 
person  could  sue  as  a  pauper,  if  the  deceased  himself  had  been  allowed  to  sue  as. 
a  pauper  if  the  suit  had  been  instituted  in  his  lifetime  (/i). 

Appeal* — As  to  pauper  appeals,  see  s.  592. 

402.     No  suit  shall  be  brought  by  a  pauper  to  recover 
What  suits  excepted.     Compensation     for   loss   of   caste,    Ubel, 
slander,  abusive  language  or  assault. 

Scope  of  the  section. — As  a  person  suing  as  a  pauper  is  exempted  from 
the  payment  of  court-fees,  there  are  certain  suits  specified  in  the  section  which 
a  pauper  will  not  be  allowed  to  bring.     Suits  for  damages  for  loss  of  caste, 

(«)  Muhammad  v.  Jjvdhia.  10  All.  467.  I              373. 

(f#)  Dwarkanath  v.  Madhavrav,  10  Bom. 207.  (c)    Venkatanarasayya  v.  Achemma^iyLaA,  3. 

(b)  iCrw/i«a6at  V.  Af o«ohar.  30  Bom.  593.  (/)    I)oorga  Chwm  v,  Nitto*aWy,  5  Cal.  819. 

(c)  Revji  V.  Salharam,  8  Bom.  615 ;  Thomp-  {g)  Bhagbut  v.  Buloram,  3  W.  B.  Mis..  20;  see 

son  V.  Calcutta  Tramway  Co.,  20  Cal.  also  Akbar  v.  Alia  Bibi,  25  All.  137 

319.  (h)    BtlMnre.  7  Mad.  390;  I>awu5<i<,  In  re.  18. 

{d)      OolaupmoneeY.Prosonomoye.UBJj.B.    I  Bom.  237. 
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libel,  slander,  abusive  language  and  assault,  involve  injury*  to  the^er^on  only,  and  S8« 

not  to  property.  402-405 

403.  The   application   for   permission   to   sue   by   a 
Application  to  be  in     paupcF  shall  be  in  Writing,  and  shall  con- 

"conLtsof  appiica.  tain  the  particulars  required  by  section 
tion.  50  in  regard  to  plaints  in  suits,  a  schedule 

of  any  moveable  or  immoveable  property  belonging  to  the 
petitioner,  with  the  estimated  value  thereof,  shall  be  annexed 
thereto  ;  and  it  shall  be  signed  and  verified  in  the  manner 
hereinbefore  prescribed  for  the  signing  and  verification  of 
plaints. 

Procedure.- -Ss.  403-410  prescribe  the  procedure  to  be  followed  when  a 
suit  is  proposed  to  be  instituted  in  forma  pauperis. 

Death  of  applicant- — Though  a  suit  instituted  in  forma  pauperis  may, 
where  the  right  to  sue  survives,  be  continued  by  the  legal  representative  of  the 
deceased  plaintiff  after  his  death  (/),  an  application  for  leave  to  sue  in  formd 
pauperis  cannot  be  continued  by  the  legal  representative  of  the  deceased 
applicant.  The  reason  is  that  the  right  to  apply  for  leave  to  sue  as  a  pauper 
is  Si  personal  right,  and  it  does  not  survive  to  the  representative  of  the  deceased 
applicant  (/). 

404.  K^ot  withstanding  anything  contained  in   section 
Presentationofappii-     ^6,   the  application  shall   be   presented 

cation.  to  the  Court  by  the  applicant  in   person, 

unless  he  is  exempted  from  appearing  in  Court  under  section 
640  or  section  641,  in  which  case  the  application  may  be 
presented  by  a  duly  authorized  agent'  who  can  answer  all 
material  questions  relating  to  the  application,  and  who  may 
be  examined  in  the  same  manner  as  the  party  represented 
by  him  might  have  been  examined  had  such  party  attended 
in  person. 

Parda-nashin  WOment—A  parda-nashin  woman  exempted  from   appearing 
in  Court  under  s.  640,imay  present  the  application  by  a  duly  authorised  agent  (k)* 

Application  for  leave  to  "  appeal  as  a  panper."  -  The  rule  contained  in    . 

this  section  applies  only  to  an  application  for  leave  to  sue  as  a  pauper ;  it  does 
not  apply  to  an  application  for  leave  to  appeal  as  a  pauper  (/).     See  s.  592. 

405.  If  the  application  be  not  framed  or  presented  in 
Rejection  of  appii-     the  manner  prescribed  by  sections  4o3  and 

*'^''^°-  404,  the  Court  shall  reject  it. 


(t)    Bhaghuty.BuU)ram,l  W.  R.  Mis.,  20.  i    {k)    Wazir-un  NUsa  v.  Ilahi  Bakhsh,  24  All. 

(.;)    LcUit  Mohan  y.  Satiah  Chandra,   33  Cal.  172. 

1163.  I    {I)    Mailthi  v.  Somappa,    26  Mad.  369. 
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406.     If  the  application  be  in  proper  form  and   duly 

Examination  of  ap-     presented,  the  Judge  'may,  if  he  thinks 

P^'^"''  fit,  examine  the  petitioner,  or  his  agent, 

when  the  applicant  is  allowed  to  appear  by  a^ent,  regarding 

the  merits  of  the  claim  and  the  property  of  the  applicant. 

When  the  application  is  presented  by  an  agent,  the 
If  presented  by  Court  may,  if  it  thinks  fit,  order  that 
Sir  app^rrcant  t"'^  Z'-  *'^^  applicant  be  examined  by  a  comrais- 
amincd  by  commission,  sion  in  the  manner  in  which  the  exa- 
mination of  an  absent  witness  may  be  taken  under  the  pro- 
visions of  this  Code. 

Rejection  of  appiica-  407.     If  it  appear  to  the  Court — 

tion. 

{a)     that  the  applicant  is  not  a  pauper,  or 

(b)  that  he  has,  within  the  two   months   next   before 

the  presentation  of  the  application,  disposed 
of  any  property  fraudulently  or  with  a  view 
to  obtain  the  benefit  of  this  chapter,  or 

(c)  that  his  allegations  do  not  show  a  right  to   sue  in 

such  Court,  or 

(d)  that  he  has    entered   into  any    agreement  with 

reference  to  the  subject-matter  of  the  propos- 
ed suit  under  which  any  other  person  has 
obtained  an  interest  in  such  subject-matter, 

the  Court  shall  reject  the  application. 

Frandnlent  disposal  of  property.— Thus  if  a  person  has  property  worth 
Rs.  1 ,000.  and  he  disposes  of  the  same  in  January  1900  to  enable  himself  to  sue 
as  a  pauper,  and  applies  in  February  1900  to  sue  as  a  pauper,  the  application  will 
be  rejected. 

Olanse  (c).— Analysing  clause  (c),  we  may  say  that  the  Court  shall  reject 
an  application  for  leave  to  sue  in  forma  pauperis — 

(a)     if  the    Court   has   no  jurisdiction   to    entertain    the    proposed 
suit  (m),  or 

(6)     if  the  proposed  suit  is  barred  as  res  judicata  or  by  the  law  of 
limitation  or  by  any  other  law  («),  or 

(m)    Gunga  Das,  in  the  matter  of,  14  W.  R.  Vijendra  v.  SudhindrcL   19    Mad.  197  • 

281.  I  Kamrakh  v.  Sundar  NatK  20  All.  299  • 

(fi)    Chattarpal  v.  Ra/a    Ram,    7  All.  661;    '  AmirthamY.  Alwar,  27  Mad.  37. 
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(c)     if  the  applicant  has  no  good  and  subsisting  cause  of  action  Ss. 

capable  of  enforcement   in   a  Court  of  law  (o),   as  where  the     407-40^ 
application  is  for  leave  to  sue  on  a  contract  which  is  void  as 
being  opposed  to  public  policy  (/>),  or 

{d)  if  the  applicant  has  got  no  prima  facie  case  on  the  merits  (g). 
The  expression  ^*  prima  facie  "  indicates  the  limits  of  the  enquiry 
to  be  held  by  the  Court  under  ss.  406-407.  Hence  the  Court  will 
not  be  justified  in  going  into  the  merits  of  the  case  beyond  what 
is  necessary  to  determine  whether  an  applicant  has  got  a  Prima 
facie  case  on  the  merits  (r). 

In  order  to  determine  the  facts  above  referred  to,  the  Court  is  to  have 
regard  not  only  to  the  allegations  made  in  the  application,  but  also  to  the  facts 
elicited  in  the  examination  of  the  applicant  or  his  agent  under  s.  406  (s). 

Olanse  (d).— The  interest  transferred  may  be  either  vested  or  contingent. 
Thus  an  agreement  authorising  a  pleader  to  recover  his  fees  out  of  the  revenues 
of  a  village  forming  the  subject-matter  of  the  suit,  in  the  event  of  the  applicant 
failing  to  pay  the  fees  to  the  pleader,  is  an  agreement  under  which  the  pleader 
obtains  a  contingent  interest  in  the  subject-matter  of  the  suit.  If  such  an  agree- 
ment is  proved,  the  application  for  leave  to  sue  in  forma  pauperis  must  be 
rejected  (t), 

Bevision- — An  order  rejecting  an  application  under  this  section  is  not 
appealable  (m),  but  it  is  open  to  revision  in  a  proper  case  (v). 

408*  If  the  Court  sees  no  reason  to  refuse  the  appli- 
Notice  of  day  for  re-  catiou  ou  any  of  the  grounds  stated  in 
ceiving  evidence  of  ap.  section  407,  it  shall  fix  a  day  (of  which 
p  leant  s  pauperism.  ^^  least  ten  days'  previous  notice  shall 
be  given  to  the  opposite  party  and  the  Government  Plead- 
er) for  receiving  such  evidence  as  the  applicant  may  adduce 
in  proof  of  his  pauperism,  and  for  hearing  any  evidence 
which  may  be  adduced  in  disproof  thereof. 

409.     On  the  day  so  fixed,  or  as  8oon  thereafter  as 
Procedure  at  hear-     ^^J     be    Convenient,    the   Court   shall 
»ng-  examine  the  witnesses  (if  any)  produced 

by  either  party,  and  may  cross-examine  the  applicant  or  his 
agent,  and  shall  make  a  memorandum  of  the  substance  of 
their  evidence. 

The  Court  shall  also  hear  any  argument  which  the  par- 
ties may  desire  to  offer  on  the  question  whether,  on  the  face 
of  the  application  and  of  the  evidence    (if  any)    taken   by 


(o)    16.  I    (t)    Manohar  v.  Lakahman,  9  Bom.  371. 

ip)    DulaH  V.  Vallabhdas,  13  Bom.  127.  (u)    Secretary  of  State  v.  Jillo,  21  All.  133. 

(q)    Kamrakh  v.  Sundar  NatK  20  All.  299.  (v)    Muhammad  v.  Ajudhia,10  All.  467;  Debo 

(r)    Debo  Das  v.  Bam  Oham,  2  Cal.  W.  N.  Daa  v.  Bam  Cham,  2  Cal.  W.N. 474; 

474 ;  Oopal  v.  Bigoo.  $  Cal.  W.  N.  70.  Gopal  v.  Bigoo,  8  Cal.  W.  N.  70. 

(»)    Kamrakh  v.  Sundar  Ni^th,  20  All.  299.  ' 
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B.  *W      the  Court  as  herein  provided,  the  applicant  is  or  is  Lot   sub- 
ject to  any  of  the  prohibitions  specified  in  section  407. 

The  Court  shall  then  either  allow  or  refuse  to  allow 
the  applicant  to  sue  as  a  pauper. 

Scope  of  iBQUiiy  under  this  section.— The  examination  under  this 
section  is  not  h'mited  to  the  question  of  pauperism,  but  embraces  all  the  matters 
referred  to  in  s.  407  (w). 

Argument  on  the  question  whether  the  application  is  subject  to  the 

prohibitions  contained  in  S.  407.—  Clause  (2)  enables  the  parties  to  argue  the 
question  referred  to  therein  ;  but  it  does  not  preclude  the  Court,  if  no  argument 
is  offered  by  the  parties,  from  considering  that  question  of  its  own  motion  (x). 

BeyieW'—  An  order  under  this  section  refusing  leave  to  sue  as  a  pauper  is 
subject  to  review  (y).    The  application  for  review  is  not  liable  to  any  court-fee  {z) 

Propriety  of  order  allowing  plaintiff  to  sue  in  forma  pauperis.— 

Where  after  consideration  of  an  application  for  leave  to  sue  as  a  pauper  the  Court 
of  first  instance  has  allowed  the  suit  to  be  instituted  in  forma  pauperis,  and  has 
passed  a  decree  in  favour  of  the  plaintiff,  it  is  not  open  to  the  defendant,  in  appeal 
from  the  decree,  to  question  the  propriety  of  the  order  permitting  the  plaintiff  to 
sue  as  a  pauper.     S.  591  does  not  apply  to  such  an  order  {a). 

Limitation  when  application  is  granted— When  an  application  for 

leave  to  sue  as  a  pauper  is  granted,  the  date  on  which  the  application  is  filed  will 
be  deemed  to  be  the  date  on  which  the  pauper-suit  is  instituted  for  all  purposes 
of  limitation,  and  not  the  date  on  which  the  application  is  numbered  and  registered 
as  a  suit  (Limitation  Act  XV  of  1877,  s.  4). 

Limitation  when  application  is  refused' — When  an  application  for  leave 
to  sue  as  a  pauper  is  refused,  and  the  applicant  subsequently  brings  a  suit  in 
respect  of  the  same  subject-matter  in  the  ordinary-  way  (s.  413),  the  suit  will  be 
deemed,  for  the  purposes  of  limitation,  to  have  been  instituted  on  the  date  on 
which  the  plaint  is  presented,  and  not  the  date  on  which  the  rejected  application 
was  filed.  The  reason  is  that  upon  an  order  of  refusal  under  s.  409,  the  proceed- 
ings instituted  under  s.  403  come  to  an  end  {b). 

Limitation  when  application  is  converted  into  plaint  on  payment  of 

court- fees* — A  person  who  has  applied  for  leave  to  sue  as  a  pauper  may,  at  any 
time,  before  an  order  is  made  under  this  section,  convert  his  application  into  a 
plaint,  by  paying  into  Court  the  necessary  court-fees.  In  such  a  case,  if  the 
application  was  made  bond  fide,  the  suit  will  be  deemed  to  have  been  instituted 
for  the  purposes  of  limitation  on  the  day  on  which  the  application  was  filed,  and 
not  the  day  on  which  the  court-fees  were  paid.  But  if  it  is  found  that  the 
application  was  made  in  bad  faith,  the  suit  will  be  deemed  to  have  been  instituted 
on  the  day  on  which  the  court-fees  were  paid,  and  not  on  the  day  on  which  the 
application  was  filed  (c). 


(w)  OungaDas,  In  the  matt<»r  of,  14  W.R.  281.  v.  Krishttarav,  20  Bom.  508;  Aubhoya  v. 

(jr)  Amirtham  v.  Ahvar,  27  Mad.  37.  i  BUsesnvari,  24  Cal.  889. 

(y)  Adap'iy.  ManUui,  ^  Bom.  ^li,  i  (c)    Stwirt  SHnner  \.  OrtU.  2  All.  2411  Na- 

(z)  Umda  v.  Naima,  20  All.  410.  raini  v.  Makhanlal,  17  All.  526;  Janak- 

(a)  Mumtazan  v.  Rasulan,  23  All.  364.  i  dhary  v.  Janki,  28  Cal.   427.     CofUra 

ib)  Naratni  v.  Makhanlal  17,  All.  526;  Keahav  '  A bbasi  v.  Nanhi,  18  All.  206. 
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Illustrations.  SB* 

400-411 

1.  A  applies  for  leave  to  sue  as  a  pauper.     On  the  day  fixed  for  the  hearing 

of  the  application,  At  alleging  that  he  has  succeeded  in  negotiating  a  loan  for  the 
payment  of  the  court-fees,  pays  the  necessary  court-fees  into  Court.  The  ap- 
plication is  thereupon  numbered  and  registered  as  a  plaint.  The  application  for 
leave  to  sue  as  a  pauper  having  been  made  in  good  faith,  the  suit  will  be  deemed 
to  have  been  instituted  on  the  day  on  which  the  application  was  filed,  and  not 
on  the  day  on  which  the  court-fees  were  paid. 

2.  On  the  last  day  of  the  period  of  limitation  prescribed  for  the  institution 
of  a  suit,  A  applies  for  leave  to  sue  as  a  pauper.  The  application  is  heard  a 
fortnight  later.  It  transpires  at  the  hearing  of  the  application  that  A  was  pos- 
sessed of  sufficient  means  to  enable  him  to  pay  the  court-fees.  Before  an  order 
is  made  under  this  section  rejecting  the  application,  A  pays  the  necessarj-  court- 
fees  into  Court,  and  the  application  is  thereupon  converted  into  a  plaint.  The 
application  not  having  been  made  in  good  faith,  the  suit  will  be  deemed  to  have 
been  instituted  on  the  day  on  which  the  court-fees  were  paid,  and  not  on  the 
day  on  which  the  application  was  filed.  The  court-fees  having  been  paid  after 
the  expiration  of  the  period  of  limitation,  the  suit  is  time-barred. 

410.  If  the  application  be  granted,  it  shall  be  num- 
Procedure  if  appiica-     bered  and  registered,  and  shall  be  deemed 

tion  admitted.  tlie  plaint  in  the  suit,  and  the  suit  shall 

proceed  in  all  other  respects  as  a  suit  instituted  under 
Chapter  V,  except  that  the  plaintiff  shall  not  be  liable  to 
any  court-fee  (other  than  fees  payable  for  service  of  process) 
in  respect  of  any  petition,  appointment  of  a  pleader  or  other 
proceeding  connected  with  the  suit. 

Limitation  when  application  is  granted —See  notes  to  s.  409  under 

the  same  heading. 

411.  If  the  plaintiff  succeeds  in  the  suit,  the  Court 
Costs  when  pauper     shall  Calculate  the   amount  of  court-fees 

succeeds.  which   would    have    been   paid    by    the 

plaintiff  if  he  had  not  been  permitted  to  sue  as  a  pauper  ;  and 
Recovery  of  Court-     such  amouut  shall  be  a   first  charge  on 
^^®^-  the  subject-matter  of  the  suit,  and   shall 

also  be  recoveiable  by  the  Government  from  any  party 
ordered  by  the  decree  to  pay  the  same,  in  the  same  manner 
as  costs  of  suit  are  recoverable  under  this  Code, 

Amount  of  conrt-fees  shall  be  a  first  charge  on  the  subject-matter 
of  the  snit.—How  is  the  charge  to  be  enforced  ?  Is  it  necessary  for  the  Govern- 
ment to  bring  a  separate  suit  for  the  sale  of  the  subject-matter  to  realize  the 
court-fees,  or  is  the  Government  at  liberty  to  realize  them  by  an  application  for 
the  attachment  and  sale  of  the  subject-matter?  It  has  been  held  that  the 
Government  is  not  bound  to  institute  a  separate  suit,  and  is  at  liberty  to  realize 
the  court-fees  by  proceedings  in  execution  (d).    The  application  for  execution  by 

{d)    Ramdas  v.  Secretary  of  StaUy  18  All.  419. 
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S.  411  Government  must  be  made  within  the  period  prescribed  by  article  178  of  the 
Limitation  Act,  that  is  to  say,  within  three  years  from  the  date  of  the  decree  in 
the  pauper  suit  (e;). 

Kecovery  of  conrt-fees  by  Qovemment  from  party  ordered  to  pay  the 

sa]lie*~If  the  plaintiff  is  directed  to  pay  the  court-fees,  the  Government  may 
realize  the  same  by  an  application  for  execution  against  the  person  or  property  of 
the  plaintiff,  and  if  the  defendant  is  directed  to  pay  the  court-fees,  the  Government 
may  realize  the  same  by  an  application  for  execution  against  the  person  or 
property  of  the  defendant. 

Mode  of  realization  of  court-fees  by  Oovemment.-  The  plaintiff  in  a 

suit  in  forma  pauperis  obtains  a  decree  against  the  defendant  for  possession  of 
certain  property.  It  is  declared  by  the  decree  that  the  amount  of  court-fees  shall 
be  a  first  charge  on  the  property,  and  that  the  same  shall  also  be  recoverable  by 
the  Government  from  the  defendant.  In  such  a  case,  if  the  defendant  fails  to  pay 
the  court-fees,  the  Government  may  at  its  option  realize  the  court-fees  either  bj- 
attachment  and  sale  of  the  property  which  was  the  subject-matter  of  the  suit,  or 
it  may  realize  the  same  by  an  application  for  execution  against  the  person  or 
property  of  the  defendant  (/).  But  the  Government  has  no  lien  upon  the  decree  for 
the  amount  of  the  court-fees  (g).  Hence  if  the  amount  of  court-fees  is  not  paid, 
the  Government  is  not  entitled  to  sell  the  decree  obtained  by  the  plaintiff  for  the 
purpose  of  recovering  such  amount  {h). 

Effect  of  first  charge. — Since  the  amount  of  court-fees  recoverable  by 
Government  is  a  first  charge  on  the  subject-matter  of  the  suit,  it  follows  that  a 
sale  held  in  execution  of  such  a  charge  must  prevail  against  a  subsequent  sale  (i). 
For  the  same  reason,  the  defendant  against  whom  the  decree  is  made  will  not  be 
allowed  to  set  off  against  the  subject-matter  of  the  suit  any  sum  that  may 
be  due  to  him  under  a  cross-decree  held  by  him  against  the  plaintiff.  A  obtains  a 
decree  against  B  for  Rs.  1,500  in  a  suit  brought  in  forma  pauperis.  A  is  direct- 
ed by  the  decree  to  pay  the  court-fees,  but  he  fails  to  pay  the  same.  Thereupon  the 
Government  apply  to  attach  and  sell  the  judgment-debt  of  Rs.  1,500  due  to  A  by  B. 
B  claims  to  set  off  Rs.  1,475  due  to  him  under  a  decree  held  by  him  agaiqst  A.  B 
is  not  entitled  to  the  set-off  claimed  by  him,  for  the  Government  has  sl  first  charge 
on  Rs.  1,500,  that  being  the  subject-matter  of  the  suit  (/ ). 

Orown's  prerogative  of  precedence  in  respect  of  conrt-fees-— if  the 

plaintiff  succeeds  in  the  suit,  and  the  amount  payable  under  the  decree  is  paid 
into  Courts  the  Government  is  entitled  to  payment  of  the  court-fees  out  of  the 
fund  in  Court  on  a  mere  application  for  payment,  without  attaching  the  fund 
in  the  first  instance.  This  right  of  Government  is  independent  of  the  present 
section,  and  it  flows  from  the  Crown^s  right  to  precedence  in  respect  of  a  Crown 
debt  over  all  other  creditors  of  the  pauper  decree-holder.  A  obtains  a  decree 
against  B  for  Rs.  2,000  in  a  suit  brought  in  forma  pauperis.  A  is  directed  by 
the  decree  to  pay  the  court-fees  to  Government.  B  fails  to  pay  the  amount  of 
the  decree.  A  applies  for  execution  of  the  decree  by  attachment  and  sale  of 
certain  property  belonging  to  B.  The  property  is  sold  and  the  sale-proceeds 
amounting  to  Rs.  1,200  are  paid  into  Court.  Thereafter  A* s  solicitor,  C,  applies 
to  the  Court  for  payment  to  him  out  of  Rs.  1,200  the  costs  incurred  by  him  on 

(e)    Appaya  v.  Collector  of  Vizagapat  am,  4  i  {h)   Jotindro  Nath  v.  DwarkanatJit  20  Cal. 

Mad.  155.  1  111. 

^      Bamdas  v.  Secretary  of  State,  18  All.  419.  I  (t)    Puthia  v.  Veloth,  25  Mad.  733. 

ff)    PranKriatoy.  Collector  of  Moorsheda-  \  (j)   Jankiv,  Collector  of  Allahabad,  9  AM  M. 

bad,  15  W.  R.  205. 
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behalf  of  A.     At  the  same  time  a  claim  is  made  by  the  Government  Solicitor  for  S8. 

payment  of  the  court-fees  out  of  Rs.  1,200  in  priority  to  Cs  claim.  [It  is  to  be  »1J-»12 
noted  that  the  contest  here  is  between  two  creditors  of  A^  namely,  the  Govern- 
ment in  respect  of  court-fees  and  Cin  respect  of  his  costs.]  Upon  these  facts  it 
was  held  by  the  High  Court  of  Calcutta  that  the  Government  was  entitled 
to  precedence  in  respect  of  the  court-fees.  The  Court  observed  :  **This  section 
must  be  read  as  an  enabling  section,  and  though  it  indicates  the  manner  in  which 
the  Crown  may  proceed  to  realize  the  debt,  it  does  not  preclude  the  Crown  or 
its  representatives  from  urging  its  prerogative  and  insisting  on  its  ri^ht  to 
precedence  over  all  other  creditors.  .  .  Inasmuch  as  the  Crown  represented  by 
the  Government  Solicitor  is  entitled  to  precedence  over  all  other  creditors,  no 
necessity  exists  for  attachment  of  the  fund  before  claiming  payment  *'  (k). 

Appeal- — It  has  been  held  by  the  High  Court  of  Allahabad,  that  orders 
deciding  any  matter  between  the  Go^'ernment  and  the  party  charged  with  court- 
fees  are  appealable  under  s.  244,  cl.  ^c),  although  the  Government  may  not  have 
been  a. party  to  the  suit  (/).  On  the  other  hand,  it  has  been  held  by  the  High 
Courts  of  Bombay  and  Madras,  that  such  orders  are  not  appealable  (m). 

412*     If  the  plaintiff  fails  in  the  suit,  or  if  he  is    dis- 
Procedurewhenpau-     paupered,    OF    if  the   suit   is    dismissed 
per  faiJs.  under  section  97  or  98,  the   Court   shall 

order  the  plaintiff,  or  any  person  made,  under  section  82, 
co-plaintiff  to  the  suit,  to  pay  the  court-fees  which  would 
have  been  paid  by  the  plaintiff  if  he  had  not  been  permitted 
to  sue  as  a  pauper  ; 

and,  if  it  find  that  the  suit  was  frivolous  or  vexatious, 
it  may  also  punish  the  plaintiff  with  fine  not  exceeding  one 
hundred  rupees,  or  with  imprisonment  for  a  term  which 
may  extend  to  a  month,  or  with  both. 

Scope  of  the   section—An   order  under  this   section  directing  a  pauper 
plaintiff  to  pay  the  Court-fees  can  only  be  made  in  the  following  three  cases  :  — 
(1).     where  the  plaintiff /a i7s  in  the  suit ; 
(2).     where  the  plaintiff  is  dispaupered,  under  s.  414  ;  or 
(3).     when  the  suit  is  dismissed  under  section 97  or  98  for  non-payment 
of  fees  payable  for  service  of  process,  or  for  the  non-appearance 
of  parties  on  the  day  fixed  for  the  hearing  of  the  suit. 
Where  plaint  returned  for  want  of  jurisdiction  —Where  a  plaint  in 

/orm<J^aM/>cri5  is  returned  under  s.  57  for  want  of  jurisdiction  to  be  presented 
to  the  proper  Court,  no  order  can  be  made  under  this  section  directing  the 
pauper-plaintiff  to  pay  the  court-fees.  It  cannot  be  said  in  such  a  case  that  the 
plaintiff  h&s  failed  in  the  suit  (n). 

Withdrawal  or  dismissal  of  a  pauper  suit  in  consequeDce  of  a  com- 
promise.—The  provisions  of  this  section  will   apply,   and  the  plaintiff  will  be 

(fc)    Qaya/noda  v.Butto  KrUto,  33  Cal.  1040;    .    (m)    Collector  of  BatnagiH  v.  Janardan,  6 


Qanpat  y.  Collector  of  Kanara^  1  Bom. 
7 ;  Secretary  of  State  r.  Bombay  Lcmdr 
ing  and  Shipping  Co.  5  B.H.C.,  O.C.23. 
(0  Secretary  of  State  r.  BhagwOnti,  13  All. 
326. 

26 


Bom.  590 ;  Cellector  of  Kanara  v.  jBont- 
bhat.  18  Bom.  454 ;  Collector  of  Trichi- 
nopoly  T.  SivaramakrUhna,  23  Mad.  73. 
(II)  Collector  of  Batnagiri  v.  Janardhan,  6 
Bom.  590. 


Digitized  by 


Google 


402  CIVIL  PROCBDURE    CODE 

88*  directed  to  pay  the  Court-fees,  if  the  suit  is  dismissed  in  consequence  of  a  com- 

*^*'*^*      promise,  or  if  it  is  withdrawn  in  consequence  of  a  compromise,   whether  the 
withdrawal  be  with  or  without  liberty  to  bring  a  fresh  suit  under  s.  373  (o). 

OostS* — ^This  section  does  not  preclude  a  Court  from  awarding  a  successful 
defendant  his  costs  in  a  pauper  suit.  The  Court  has  full  power  under  s.  220  to 
give  and  apportion  costs  in  any  manner  it  thinks  fit  (p). 

Omission  to  order  payment  of  court-fees.-  it  has  been  held  by  the  Hi^h 

Courts  of  Bombay  and  Madras  that  the  Government,  though  not  a  party  to  the 
suit,  is  not  debarred  from  moving  the  Court  under  s.  622  to  rectify  an  omission 
to  order  the  payment  of  court-fees  (g).  A  different  view  has  been  taken  b>'  the 
Calcutta  High  Court  (r). 

413.     An  order  of  refusal  made  under  section  409  to 
Refusal  to  allow  ap-     allow  the  applicant  to  sue  as  a  pauper 
piicanttosue  as  pau-     shall  be  a  bar  to  any  subsequent  appli- 
^pUc°at^"o?'.re"ra-     cation   of  the   like   nature  by   him     in 
ture.  respect  of  the  same   right  to  sue  ;   but 

the  applicant  shall  be  at  liberty  to  institute  a  suit  in  the 
ordinary  manner  in  respect  of  such  right,  provided  that  he 
first  pays  the  costs  (if  any)  incurred  by  Government  in 
opposing  his  application  for  leave  to  sue  as  a  pauper. 

Shall  be  a  bar  to  any  sabeeqnent  application.— The  bar  to  a  subse- 
quent application  being  a  bar  to  the  jurisdiction  of  the  Court,  the  Court  is  com- 
petent and  bound  to  take  notice  of  it  at  any  stage  of  the  suit  (s). 

Dismissal  for  default- — The  dismissal  of  a  pauper  application  for  default 
by  non-appearance  or  for  default  in  prosecution  is  no  bar  to  a  subsequent  pauf>cr 
application  in  respect  of  the  same  right  to  sue  (t), 

414*     The  Court  may,  on  motion  by  the  defendant,  or 
by  the   Government   Pleader,  of   which 

Dispaupenng.  •^  ,  ,  .  •         •  -j.-  i.         i. 

one  week  s  notice  m   writing   has  been 
given  to  the  plaintiff,  order  the  plaintiff  to  be  dispaupered — 

(a)  if  he  is  guilty  of  vexatious  or  improper  conduct 

in  the  course  of  the  suit  ; 

(b)  if  it  appears  that  his  means  are  such  that  he  ought 

not  to  continue  to  sue  as  a  pauper  ;  or 

(c)  if  he  has  entered  into   any   agreement  with  re- 

ference to  the  subject-matter  of  the  suit,  under 


(q)    Collector  of  Kanara  v.  KriBlinapucL,  15 
Bom.  77;  Collector  of  ViMagapatam  v. 


<o)  Collector ofVixagapatam. y, Abdul Kharim^ 

21  Mad.  113 ;  Secretary  of  State  v.  Na-  «w«..   . , ,  ^v»M;vt^r  wj   r  •-« 

rayan^  29  Bom.  102;  Secretary  at  State  Abdul  Knarimy  21  Mad.  113. 

▼.  Bhagirathibai,  31  Bom.  10.    The  de  (r)    Secretary  of  State^  PetitioDer,  2  C.  L.  R. 

cision  to  the  contrary  in  Collector  of  461. 

Kanara  y.  Krithnappo,  15  Bom.  77,  and  (s)    Banchod  y.  Bezonji.  20  Bom.  86. 

in  Ohandaba  y.  Kuver^  18  Bom.  464,  I«  (t)    Bhqj  Singh  y ,  Moha  Koonwer,  3  Agr»», 

no  longer  law.    See  31  Bom.  10, 14.  Mis,,  1 :    Umaaundari^  in  the  matter  of, 

ip)    Jetha  T.  Gulraj,  8  Bom.  577.  5  B.  L.  R,  App.  29. 
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which   any   other    person    has   obtained    an    4if.4ig 
interest  in  such  subject-matter. 

416.     The  costs  of  an  application   for  permission  to 
sue  as  a  pauper  and  of  an   inquiry   into 

Costs.  .     *  ^  J.       •        xT_        ^     'x 

pauperism  are  costs  in  the  suit. 


CHAPTER  XXVII. 
Suits  by  or  against  Government  or  Public  Officers. 

416.  Suits  by   or  against  the  Government  shall  be 
Suits  by  or  against     instituted  by  or  against  (as  the  case  may 

Secretary  of  State  in     be)  the  Secretary  of  State   for  India  in 
Council.  Council. 

Scope  of  the  section. — This  section  does  not  enlarge  or  in  any  way  affect 
the  extent  of  the  claims  or  liabilities  enforceable  by  or  against  the  Secretary'  of 
State  for  India  in  Council  which  must  always  depend  on  the  provisions  of  the 
Government  of  India  Act,  1858.  It  gives  no  cause  of  action,  but  only  declares 
the  mode  of  procedure  when  a  cause  of  action  has  arisen  (u). 

Act  of  State* — The  Secretary  of  State  can  only  be  sued  in  respect  of 
those  matters  for  which  the  East  India  Co.  could  have  been  sued,  viz.^  matters 
for  which  private  individuals  or  trading  corporations  could  have  been  sued,  or  in 
regard  to  those  matters  for  which  theie  is  express  statutory  provision.  No  suit 
would  lie  against  the  East  India  Co.  in  respect  of  acts  of  State  or  acts  of 
Sovereignty,  and  therefore  no  suit  in  respect  of  such  acts  lies  against  the  Secretary 
of  State  in  Council  (v). 

417.  Persons  being  ex-officio  or  otherwise  authorized 
Persons  authorized     to  act  for  Government  in  respect   of  any 

toact  for  Government,  judicial  proceeding  shall  be  deemed 
to  be  the  recognized  agents  by  whom  appearances,  acts  and 
applications  under  this  Code  may  be  made  or  done  on  be- 
hjilf  of  Government. 

418.  In  suits  by  the  Secretary  of  State  for  India  in 
Plaints  in  suits  by     ^ouucil,  instead  of  inserting  in  the  plaint 

Secretary  of  State  in  the  name  and  description  and  place  of 
^^""^^*  abode  of  the  plaintiff,  it  shall  be  sufficient 

to  insert  the  words  "  The  Secretary  of  State  for  India  in 
Council." 


(m)    JeJiangir  v.  Secretary  of  state,  V  f^om.    I     (v)    lb, 
189.  I 
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419  423  419.     The  Government  Pleader  in  any  Court,  or  such 

Agent  for  Govern-  ^^^cr  persou  Rs  the  Local  Government 
ment  to  receive  the  may  for  any  Court  appoint  in  this  be- 
P''^^^^^-  half,    shall    be    the   agent  of  the    Go- 

vernment for  the  purpose  of  receiving  processes  against  the 
said  Secretary  of  State  in  Council  issuing  out  of  such 
Court. 

420.  The  Court,  in  fixing  the  day  for  the  said  Secre- 
A«r^o.a«^^  onH  on      ^^J  ^f  Statc   lu   Couucil   to   answer  to 

Appearance  and  an-         i    "^        ,    .  i     n         n  i^i 

swcrby  Secretary-  of  the  plaint,  Shall  ailow  R  reasonable 
State  in  Council.  ^^^^   f^^    ^^^    uccessary   communication 

with  the  Government  through  the  proper  channels,  and  for 
the  issue  of  instructions  to  the  Government  Pleader  to  ap- 
pear and  answer  on  behalf  of  the  said  Secretary  of  State 
in  Council  or  the  Government,  and  may  extend  the  time 
at  its  discretion, 

421.  The  Court  may  also,  in  any  case  in  which   the 

Government  Pleader  is  not  accom- 
son"aSf/""  Is^r;  panied  by  any  person  on  the  part  of 
questions  relating  to     the  sRid  Secretary  of  StRte  in   Council, 

^iut^^against    Govern-       ^^^  ^^^  ^  ^^j^   ^^    BUSWCr    RUy     mRter- 

ial  questions  relating  to  the  suit,  direct 
the  attendance  of  such  a  person. 

422-     Where  the  defendant  is  a   public   officer,    the 
Service   on    public     Court  may  scnd  a  copy  of  the  summons 
office*^-  to  the  head  of  the   office  in    which  the 

defendant  is  employed,  for  the  purpose  of  being  served  on 
him,  if  it  appear  to  the  Court  that  the  summons  may  be 
most  conveniently  so  served. 

423.     If  the  public  officer  on  receiving  the  summons 
.      ^  .  consider  it  proper  to  make  a  reference 

Extension  of  time  to,,i/^  .    ^     n 

enable  officers  to  make  to  the  (rovemment  before  answering  to 
reference  to  Govern-  ^hc  plaint,  he  may  apply  to  the  Court 
to  grant  such  extension  of  the  time 
fixed  in  the  summons  as  may  be  necessary  to  enable  him  to 
make  such  reference  Rnd  to  receive  orders  thereon  through 
the  proper  chRnnel  ; 

Rnd  the  Court  upon  such  RpplicRtion  mRy  extend  the 
time  for  so  long  as  RppeRrs  to  be  requisite. 
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Notice   previous  to 

suing     Secretary'  of 

State    in    Council  or 
public  officer. 


424.  No  suit  shall  be  instituted  against  the  said 
Secretary  o£  State  in  Council,  or  against 
a  public  officer  in  respect  o£  an  act  pur- 
porting to  be  done  by  him  in  his  official 
capacity,  until  the  expiration  of  two 
months  next  after  notice  in  writing  has  been,  in  the  case  of 
the  Secretary  of  State  in  Council,  delivered  to,  or  left  at  the 
office  of,  a  Secretary  to  the  Local  Government  or  the 
Collector  of  the  district,  and,  in  the  case  of  a  public  officer, 
delivered  to  him  or  left  at  his  office,  stating  the  cause  of 
action  and  the  name  and  place  of  abode  of  the  intending 
plaintiff  and  the  relief  which  he  claims  ;  and  the  plaint 
must  contain  a  statement  that  such  notice  has  been  so 
delivered  or  left. 


S.  424 


Provisions  of  this  section  imperative.— The  language  of  this  section 
is  imperative  and  absolutely  debars  a  Court  from  entertaining  a  suit  instituted 
without  compliance  with  its  provisions.  If  the  provisions  of  the  section  are  not 
complied  with,  the  only  course  open  to  the  Court  is  to  reject  the  plaint  under 
s.  54,  cl.  (c)  (w). 

Object  of  notice  — The  object  of  the  notice  required  by  this  section  is  to 
give  the  Secretary  of  State  or  the  public  officer  an  opportunity  of  making  amends 
or  settling  the  claim,  if  so  advised,  without  litigation  (jc). 

Sufficiency  of  notice* — A  notice  under  this  section  is  sufficient,  if  it  sub- 
stantially fulBls  its  object  in  informing  the  parties  concerned  generally  of  the 
nature  of  the  suit  intended  to  be  filed  (y).  Hence  a  notice  is  not  invalid,  merely 
because  it  is  given  by  only  two  out  of  three  plaintiffs  {z) 

Notice  when  necessary' — Where  a  suit  is  proposed  to  be  instituted 
against  a  public  officer^  notice  is  required  only  in  those  cases  where  the  act 
complained  of  purports  to  be  done  by  the  officer  m  his  official  capacity ,  If  the  act 
complained  of  does  not  purport  to  be  done  by  him  in  his  official  capacity,  no  notice 
is  necessary.  Thus  where  it  was  found  that  a  Police  Officer  did  not  act  in  good 
faith,  but  took  advantage  of  his  position  to  commit  illegal  and  tortious  acts, 
maliciously  and  without  cause,  it  was  held  that  no  notice  was  required  (a).  But 
where  a  suit  is  proposed  to  be  instituted  against  the  Secretary  of  State  for  India 
in  Council,  notice  to  him  under  this  section  must  be  given  in  all  cases,  whether 
the  act  in  respect  of  which  the  suit  is  to  be  brought  purports  to  be  done  by  him 
in  his  official  capacity  or  not  (b). 

Notice  when  not  necessary* — No  notice  is  necessary  when  the  remedy 
sought  is  an  injunction,  for  if  notice  has  to  be  given  in  such  a  case,  and  the  plaintiff 
has  to  wait  for  two  months,  irreparable  injury  may  be  done  to  him  in  the  mean- 


( w)    Baclwhu  V.  Secretary  of  State,  25  All.  187. 
Ix)    Secretary  of  State  v.  Perumal,  24  Mad. 

279 ;  Shahebxadee  v.  Ferguswn,  7  Cal. 

499. 
(»/)    Jehangir  v.  Secretary  of  State,  Tl  Bom. 


189. 
(a)    Secretary  of  State  v.  Penmial.24  Mad.  279. 
(a)    Muhammad  y.  Panna  Lai,  26  All.  220. 
(6)    Per  Maclean,  C.  J.,  In  Secretary  of  State 

V.  Rajlucki,  25  Cal.  239. 
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S.  424  time  (c).  But  where  under  the  circumstances  of  the  case  no  injunction  can  be 
claimed  against  the  Secretary  of  State,  the  mere  fact  of  the  plaintiff  seeking  his 
remedy  by  injunction  cannot  dispense  with  the  notice  under  this  section  (d). 

Where  notice  of  a  proposed  suit  is  once  given,  it  is  not  necessary  to  give  a 
further  notice  of  two  months,  if  the  plaint  has  to  be  amended  owing  to  discover\- 
of  facts  not  within  the  plaintiff's  knowledge  at  the  time  of  the  institution  of 
the  suit  (c). 

Should  notice  be  given  to  a  public  officer  in  all  kinds  of  suits  ?  — 

There  seems  to  be  no  doubt  that  notice  must  be  given  to  the  Secretary'  of  State 
in  all  cases  whatever  may  be  the  nature  of  the  suity  but  as  regards  notice  to  a 
public  officer  it  has  been  held  in  a  number  of  cases,  on  the  strength  of  the  words 
"in  respect  of  an  act  purporting  to  be  done  by  him  in  his  official  capacity,  "  and 
on  the  strength  of  parallel  English  decisions,  that  the  only  class  of  suits  in  which 
it  is  necessary'  to  give  notice  to  a  public  officer  is  where  the  suit  is  founded  upon 
forty  in  other  words,  where  the  suit  is  for  damages  for  some  wrong  inadvertently 
committed  by  him  in  the  discharge  of  his  official  duties,  and  that  no  notice  is 
necessary  if  the  suit  is  founded  upon  contract  or  any  other  cause  of  action  (/). 
We  give  the  following  cases  by  way  of  illustration  :  — 

(1)  suit  founded  upon  tort, — ^4  sues  ^,  a  District  Magistrate,  for  damages 
for  w^rongful  arrest,  alleging  that  the  Magistrate  committed  him  to  take  his  trial 
before  the  Court  of  Sessions,  and  enlarged  him  on  bail,  that  subsequently  while 
the  plaintiff  was  ill  and  under  medical  treatment,  the  Magistrate,  without  giving 
him  any  notice,  cancelled  the  order  for  bail,  and  illegally  and  maliciously  caused 
him  to  be  arrested  under  a  warrant  issued  by  him.  Notice  is  necessary  before 
institution  of  the  suit,  for  the  act  complained  of  amounts  to  a  tort  pur- 
porting to  be  committed  by  the  Magistrate  in  his  official  capacity :  Jogendra 
V.  Price,  24  Cal.  584. 

(2)  suit  founded  upon  contract.-  -A  sues  By  a  public  officer,  to  recover 
the  price  of  certain  timber  supplied  by  him  to  B.  No  notice  is  necessary,  for 
the  suit  is  not  in  respect  of  any  tort  or  wrong  done  by  By  but  is  one  for  damages 
for  breach  of  a  contract :  Rajmal  v.  Hanmanty  20  Bom.  697. 

(3)  suit  founded  upon  other  causes  of  action. — No  notice  is  ncccssary- 
in  a  suit  proposed  to  be  instituted  against  the  Official  Trustee  to  determine  the 
rights  of  beneficiaries  to  a  trust  fund  in  his  hands  The  reason  is  that  such  a 
suit  is  not  in  respect  of  any  wrong  or  tort  committed  by  the  Official  Trustee 
in  the  discharge  of  his  official  duties  :     Shahebzadec  v.  Fergusson,  7  Cal.  499, 

The  correctness  of  the  decisions  that  notice  under  this  section  is  necessary 
only  where  the  suit  is  founded  upon  torty  and  that  it  is  not  necessary-  where 
the  suit  is  founded  upon  contract  or  any  other  cause  of  action,  has  been 
doubted  in  a  recent  case  by  the  High  Court  of  Calcutta  (jg);  and  the  doubt  is  well 
founded,  for  the  section  says  that  no  suit  shall  be  instituted  unless  a  certain 
notice  is  given,  which  means  that  no  suit  of  any  kindy  whether  founded  upon 
tort,  contract  or  otherwise,  shall  be  instituted  without  notice.  From  this  point 
of  view,  notice  must  also  be  given  in  the  cases  set  forth  in  ills.  (2)  and   (3)  above. 


(c)  Flowery.  Local  BoardyS  CD.  ZAl.  BJiaur.   Nana,  13  Bom.  343;   Sardar 

(d)  Hari  Pandurang  v.  Secretary  of  State,  Singji  v.  Oanpat,  14  Bom.  395 ;  BaimcU 

27  Bom.  424.  450.  v.  Hanmanty  20  Bom.  697. 

(e)  Ezra  v.  Secretary  of  Statey  30  Cal.  36.  (g)    Secretary  of  State  v.  Rajluckiy  25  Cal. 
(/)    Shahebmad^e   v.  Fergtisaon,  7  Cal,  499;  239. 
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Death  of  complainant  aftmr  notice  but  before  suit.— Notice  is  given  by        Sa. 

W  under  this  section  to  the  Secretary  of  State  of  a  proposed  suit.    A  dies  before     M4-49ft 

the  institution  of  the  suit.     The  notice  by  A  does  not  enure  for  the  benefit  of  his 

legal  representative,  and  he  must  give  fresh  notice  under  this  section  before 
instituting  the  suit  (h). 

Notice  to  Oollector*—  A  Collector  is  entitled  to  notice  under  this  section 
of  a  suit  for  damages  in  respect  of  an  act  done  by  him  in  his  official  capacity  as  • 
agent  of  the  Court  of  Wards ;  but  he  is  not  entitled  to  such  notice  if  he  is  sued 
or  joined  as  a  party,  not  by  reason  of  any  act  purporting  to  be  done  by  him  in  his 
official  capacity,  but  merely  for  the  protection  of  a  minor's  title  (i). 

425*     No  warrant  of  arrest  shall  be  issued  in  such 
.      ^ .       u     '.       s^it  without  the  consent  in  writing  o£ 

Arrest  m  such  suits.         i       t>w  x     i  ^ 

the  District  Judge. 

426.  If  the  Government  undertakes  the  defence  of  a 
Application  where     ^^^*  agauist  a  pubUc  officer,  the  Goyem- 

Government  under-  mcut  Pleader,  upou  being  furnished 
takes  defence.  ^j^j^  authority  to  appear  and   answer  to 

the  plaint,  shall  apply  to  the  Court,  and  upon  such  appli- 
cation the  Court  shall  cause  a  note  of  his  authority  to  be 
entered  in  the  register. 

427.  If  such  application  is  not  made  by  the  Govern- 
Procedure  where  no     ment  Pleader    ou    or    before    the    day 

such  application  made,  g^cd  in  the  noticc  for  the  defendant  to 
appear  and  answer  to  the  plaint,  the  case  shall  proceed  as  in 
Defendant  not  lia-  ^  suit  bctwceu  private  parties,  except 
bie  to  arrest  before  that  the  defendant  shall  not  be  liable 
judgment.  ^   arrcst,   nor   his   property   to  attach- 

ment, otherwise  than  in   execution  of  a  decree. 

428.  In  a  suit  against  a  public  officer  in  respect  of  such 
Exemption  of  public     ^ct  as  aforcsaid,  the  Court  shall  exempt 

officers  from  personal  the  defendant  from  appearing  in  per- 
appearance.  ^^^  ^^ien  he  Satisfies  the  Court  that  he 

cannot  absent  himself  from  his  duty  without  detriment  to 
the  public  service. 

429.  When  the  decree  is   against  the  said  Secretary 
Procedure  where  de-     ^^  State  in  Couucil  or  agaiust   a  public 

cree  against  Govern-     officer  in  respect   of  such   act   as   aforc- 

ment  or  public  officer.        ^^.^^    ^    ^j^^     ^j^^j^     ^    specified    in    the 

decree  within  which  it  shall  be  satisfied  ;  and,  if  the  decree 


ih)   Bachchu  v.  Secretary  of  8tate,2S  All.  187.   I  317 ;  Bhau  v.  Nana^  13  Bom.  343. 

(i)    Anantharaman  v.  Ramaeamit   11    Mad.    | 
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Ss.        is  not  satisfied  within  the  time  so  specified,  the  Court  shall 
429-481    report  the  case  for  the  orders  o£  the  Local  Government. 

Execution  shall  not  issue  on  any  such  decree  unless  it 
remams  unsatisfied  for  the  period  of  three  months  computed 
from  the  date  of  the  report. 


CHAPTER  XXVIII. 

Suit  by  Aliens,  and  by  ob  against  Foreign  and  Native 

Rulers. 

430.     Alien  enemies  residing  in  British  India  with  the 

When    aliens    may     permission  of  the  Governor-Gcneral  in 

s"«-  Council,  and  alien  friends  may  sue  in 

the  Courts  of  British  India  as  if  they  were  subjects   of   Her 

Majesty. 

No  alien  enemy  residing  in  British  India  without  such 
permission,  or  residing  in  a  foreign  country,  shall  sue  in 
any  of  such  Courts. 

Explanation. — Every  person  residing  in  a  foreign 
country,  the  Government  of  which  is  at  war  with  the  United 
Kingdom  of  Great  Britain  and  Ireland,  and  carrying  on 
business  in  that  country  without  a  license  in  that  behalf  un- 
der the  hands  of  one  of  Her  Majesty's  Secretaries  of  State  or 
of  a  Secretary  to  the  Government  of  India,  shall,  for  the 
purpose  of  the  second  paragraph  of  this  section,  be  deemed 
to  be  an  alien  enemy  residing  in  a  foreign  country. 

431.     A  foreign  State  may   sue  in 
may^Te/'"'"^^"  ^'^*'     the  Court  of    British    India ;   provided 
that— 

(a)  it  has  been  recognized  by  Her  Majesty  or  the  Go- 
vernor-General in  Council,  and 

(b)  the  object  of  the  suit  is  to  enforce  the  private  rights 
of  the  head  or  of  the  subjects  of  the  foreign  State. 

The  Court  shall  take  judicial  notice  of  the  fact  that  a 
foreign  State  has  not  been  recognized  by  Her  Majesty  or  by 
the  Uovemor-General  in  Council. 
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Priyate  rights  of  the  head  of  a  State.— That  is,  those  private  rights  of 

a  State  that  must  be  enforced  through  a  Court  of  Justice  as  distinguished  from 
its  political  rights  (/). 

432.  Persons  specially  appointed  by  order  of  Govern- 
Persons  specially  ap-     ment  at  the   request   of  any   Sovereign 

[^pl1ec'uPe°rdS  Prince  or  ruling  Chief,  whether  in 
for  Princes  or  Chiefs.  subordinate  alliance  with  the  British 
Government  or  otherwise,  and  whether  residing  within  or 
without  British  India,  or  at  the  request  of  any  person 
competent  in  the  opinion  of  the  Government  to  act  on 
behalf  of  such  Prince  or  Chief,  to  prosecute  or  defend  any 
suit  on  his  behalf,  shall  be  deemed  to  be  the  recognized 
agents  by  whom  appearances,  acts  and  applications  under 
this  Code  may  be  made  or  done  on  behalf  of  such  Prince 
or  Chief. 

An  appointment  under  this  section  may  be  made  for 
the  purpose  of  a  specified  suit  or  of  several  specified  suits, 
or  for  the  purpose  of  all  such  suits  as  it  may  from  time  to 
time  be  necessary  to  prosecute  or  defend  on  behalf  of  the 
Prince  or  Chief. 

A  person  appointed  under  this  section  may  authorize 
or  appoint  persons  to  make  and  do  appearances,  applications 
and  acts  in  any  such  suit  or  suits  as  if  he  were  himself  a 
party  to  the  suit  or  suits. 

Becognized  agents  specially  appointed  under  this  section. —This 

section  is  an  enabling  section.  It  enables  a  Sovereign  Prince  or  ruling  Chief  to 
prosecute  or  defend  suits  through  recognized  agents  specially  appointed  in  that 
behalf;  it  does  not  prevent  the  institution  of  a  suit  by  a  Sovereign  Prince  in 
his  own  name  or  through  a  recognized  agent  appointed  under  s.  37  {k). 

A  plaint  in  a  suit  instituted  on  behalf  of  a  ruling  Chief  is  signed  by  A,B. 
At  the  time  of  signing  the  plaint,  A.B.  was  not  specially  appointed  to  sue  on 
behalf  of  the  Chief  under  this  section.  The  plaint  is  valid  in  spite  of  this,  if  A,B. 
is  subsequently  appointed  to  sue  on  behalf  of  the  Chief  and  if  the  appointment  is 
made  before  the  expiration  of  the  period  of  limitation  prescribed  for  the  suit  (/). 

433.  (1)  Any  such  Prince  or  Chief,  and  any  Ambas- 
suits  against  Prin-     sador  OT  En voy  pf  a  foreign   State,   may, 

ces,  Chiefs,  Ambassa-  with  the  consciit  01  the  CJovemor-Ue- 
dors  and  Envoys.  j^^^j  j^^  Council,  Certified  by  the  signa- 

ij)    Hajon  V.  Bur  Singh,  11  Cal.  17.  (I)    Maharqja  of  Bewah  v.  Swami  Saran,  25 

J.k)    Manaraja  of  Bhratpur  ▼.  Kackeru,  19    i  AU.  635. 

All.  510.  I 
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S.  433  ture  o£  one  of  the  Secretaries  to  the  Government  o£  India 
(but  not  without  such  consent),  be  sued  in  any  competent 
Court. 

(2)  Such  consent  may  be  given  with  respect  to  a  speci- 
fied suit  or  to  several  specified  suits,  or  with  respect  to  all 
suits  of  any  specified  class  or  classes,  and  may  specify,  in 
the  case  of  any  suit  or  class  of  suits,  the  Court  in  which  the 
Prince,  Chief,  Ambassador  or  Envoy  may  be  sued  ;  but  it 
shall  not  be  given  unless  the  Prince,  Chief,  Ambassador  or 
Envoy — 

(a)  has  instituted  a  suit  in  the  Court  against  the  per- 

son desiring  to  sue  him,  or 

(b)  by  himself  or   another   trades   within   the  local 

limits  of  the  jurisdiction  of  the  Court,  or 

(c)  is  in  possession  of  immoveable  property  situate 

within  those  limits  and  is  lo  be  sued  with 
reference  to  such  possession  or  for  money 
charged  on  that  property. 

(3)  JNo  such  Prince,  Chief,  Ambassador  or  Envoy  shall 
be  arrested  under  this  Code,  and,  except  with  the  consent 
of  the  Governor-General  in  Council  certified  as  aforesaid, 
no  decree  shall  be  executed  against  the  property  of  any  such 
Prince,  Chief,  Ambassador  or  Envoy. 

(4)  The  Governor-General  in  Council  may  by  notifica- 
tion in  the  Gazette  of  India^  authorize  a  Local  Government 
and  any  Secretary  to  that  Government  to  exercise,  with 
respect  to  any  Prince,  Chief,  Ambassador  or  Envoy  named 
in  the  notification,  the  functions  assigned  by  the  foregoing 
sub-sections  to  the  Governor- General  in  Council  and  a  Secre- 
tary to  the.  Government  of  India,  respectively. 

(5 )  A  person  may,  as  a  tenant  of  immoveable  property, 
sue  without  such  consent  as  is  mentioned  in  this  section,  a 
Prince,  Chief,  Ambassador  or  Envoy  from  whom  he  holds 
or  claims  to  hold  the  property. 

Consent  must  be  obtained  before  institution  of  suit-^This  section 

provides  that  a  Sovereign  Prince  or  ruling  Chief  may  be  sued  in  any  competent 
Court  with  the  consent  of  the  Governor-General  in  Council.  Such  consent  must 
be  obtained  before  the  institution  of  the  suit ;  a  consent  given  after  the  institu- 
tion of  the  suit  is  not  a  sufficient  consent  under  this  section.     If  the  consent  is- 
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not  obtained  before  the  institution  of  the  suit,  the  Court  should  dismiss  the  suit  Ss. 

or  [perhaps]  allow  the  plaintiff  to  withdraw  it  with  liberty  to   bring  a  fresh  suit     488-435 
under  s.  373  (m). 

Waiver  of  objection  to  want  of  consent.— it  has  been  seen  in  the  notes 
to  s.  15  (p.  51  above)  that  where  a  Court  has  no  jurisdiction  at  all  to  entertain  a 
suit,  the  objection  to  its  jurisdiction  may  be  taken  at  any  stage  of  the  suit  even 
though  the  defendant  may  have  waived  the  objection  ;  the  reason  is  that  a  defect 
in  the  jurisdiction  cannot  be  cured  by  waiver.  But  if  the  case  is  one  of  irregular 
exercise  of  jurisdiction,  the  defect  may  be  cured  by  waiver  on  the  part  of  the 
defendant.  If  a  suit  is  instituted  under  this  section  without  the  consent  of  the 
Governor-General  in  Council,  and  the  plaint  is  admitted,  the  case  is  one  of  irregular 
exercise  of  jurisdiction,  and  if  the  defendant  fails  to  object  to  the  institution  of 
the  suit  m  his  written  statement  and  does  not  object  until  the  suit  is  ripe  for 
hearing,  he  will  be  deemed  to  have  waived  the  objection,  and  will  be  precluded 
from  taking  the  objection  at  a  later  .stage  of  the  suit  («). 

Style  of  Princes  and  ^  434.  A  Sovereign  Prince  or  ruling 
Chiefs  as  parties  to  Chief  may  sue,  and  shall  be  sued,  in  the 
'*"*^^'  name  of  his  State: 

Provided  that  in  giving  the  consent  referred  to  in  the 
last  foregoing  section  the  Governor-General  in  Council  or 
Local  Government,  as  the  case  may  be,  may  direct  that  any 
such  Prince  or  Chief  shall  be  sued  in  the  name  of  an  agent 
or  in  any  other  name. 


CHAPTER  XXIX. 
Suits  bv  and  against  Corporations  and  Companies. 

435.  In  suits  by  a  Corporation,  or  by  a  Company 
Subscription  and  authorized  to  sue  and  be  sued  in  the 
verification  of  plaint.  ^^me  of  an  ofRccr  or  of  a  trustee,  the 
plaint  may  be  subscribed  and  verified  on  behalf  of  the  Cor- 
poration or  Company  by  any  director,  secretary  or  other 
principal  officer  of  the  Corporation  or  Company  who  is  able 
to  depose  to  the  facts  of  the  case. 

Oorporation* — The  Corporation  contemplated  by  this  section  is  a  Corpora- 
tion as  known  in  English  law,  that  is,  a  Corporation  created  with  the  express 
consent  of  the  sovereign,  or  of  such  antiquity  that  the  consent  of  the  sovereign 
may  be  presumed  (o). 

Foreign  Oorporation.— The  procedure  prescribed  by  this  section  applies 
to  a  foreign  Corporation  as  well.  It  is  not  necessary,  before  a  foreign  Corporation 
can  claim  the  benefit  of  this  section,  that  it  must  be  registered  under  the  Indian 
Companies*  Act  or  under  an  Act  of  Parliament  (^). 


(m)    Chandulal  v,  Aw€id  bin   Umar,  21  Bom.    i    (o)    Panchaiti  v.  OauH  Kwir,  20  All.  167. 

351.  365-56.  (p)    Singer  Manufacturing  Coy.  v.  Baipiatlu 

(n)    lb,  I  30Cal.  103. 
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Ss.  Suit  by  an  nnregistered  or  nnincorporated  society.— A  suit  by  an 

435-436     unregistered  or  unincorporated  society  must  be  brought  in  the  names  of  all  the 
Society  (q). 

Other  principal  officer  oftheOorporation.— The  manager  at  Lucknow 

of  the  local  branch  of  the  Delhi  and  London  Bank  was  authorized  by  a  power- 
of -attorney  to  manage  the  affairs  of  the  Bank,  and  to  substitute  any  person  for 
himself.  In  pursuance  of  the  said  power,  he  appointed  the  accountant  of  the 
Bank  to  manage  the  affairs  of  the  Bank.  Held  that  the  accountant  was,  under 
the  circumstances,  the  principal  ofBcer  of  the  Bank,  and  that  he  could,  as  such, 
sign  and  verify  the  plaint  in  a  suit  filed  by  the  Bank  (r). 

**  Who  is  able  to  depose  to  the  facts  of  the  case."— When  a  plaint  or 

written  statement  is  signed  and  veriBed  by  a  director,  secretary  or  other  principal 
officer  of  a  Company  or  Corporation,  it  must  be  stated  in  the  plaint  that  he  is  a 
director,  secretary  or  principal  officer  of  the  Company,  and  that  he  is  able  to 
depose  to  the  facts  of  the  case.  If  there  is  no  such  statement  in  the  plaint  or 
written  statement,  the  plaint  or  written  statement  will  not  be  admitted,  unless 
the  defect  is   made  good  by  an  affidavit  containing  such  statement  (s). 

Dismissal  of  snit.— Where  in  the  case  of  a  Corporation  or  a  Company 
authorised  to  sue  in  the  natne  of  an  officer,  the  suit  is  signed  and  verified  by  an 
officer  other  than  a  principal  officer,  the  suit  must  be  dismissed  (t).  Similarly, 
the  suit  must  be  dismissed  if  in  the  case  of  an  unregistered  or  unincorporated 
society,  the  suit  is  not  brought  in  the  names  of  all  the  members  of  the  society  (u). 

436.      When   the   suit  is   against    a    Corporation    or 
Service  on  Corpora-     agaiost  a  Company  authorized  to  sue  and 

tion  or  Company.  ^  g^^^  '^^  ^Jj^  ^^^^    q£    ^^    officer    Or  of 

a  trustee,  the  summons  may  be  served — 

(a)  by  leaving  it  at  the  registered  office  (if  any)  of  the 
Corporation  or  Company,  or 

(6)  by  sending  it  by  post  in  a  letter  addressed  to  such 
officer  or  trustee  at  the  office  (or,  if  there  be 
more  offices  than  one,  at  the  principal  office  in 
British  India)  oE  the  Corporation  or  Company,  or 

(c)  by  giving  it  to  any  director,  secretary  or  other 
principal  officer  of  the  Corporation  or  Company; 

and  the  Court  may  require  the  personal  appearance  of 
any  director,  secretary  or  other  principal  officer  of  the  Cor- 
poration or  Company  who  may  be  able  to  answer  material 
questions  relating  to  the  suit. 


(q  •    Panchaiii  v.  Oauri  Kuar.  20  All.  167. 
(r)    Delhi  and  London  Fank  v.  Oldham,  21 

Cal.  60;  201.  A.  139. 
<»)    Sreenath  v.  East  Indian  Railway  Cay,, 

22  Cal.  268. 


(0  Yu8uf  Bea  v.  The  Board  of  Foreign  Mia- 
aiona  of  the  Presbyterian  Church,  16 
All.  420. 

(m)    Panchaiti  v.  Oauri  Kuar,  20  All.  167. 
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CHAPTER  XXX.  43743i> 

Suit  by  and  against  Trustees,  Executors  and  Adminis- 
trators. 

437.     In   all   suits   concerning  property  vested  in   a 

trustee,      executor      or      administrator, 

beneficiaries  in   suits     when    the    Contention    is    between    the 

concerning     property     persons  beneficially   interested   in    such 

vested  in  trustee,  &c.         ^  i  i  •    i  ^ 

property  and  a  third  person,  the  trustee, 
executor  or  administrator  shall  represent  the  persons  so 
interested,  and  it  shall  not  ordinarily  be  necessary  to  make 
them  parties  to  the  suit.  But  the  Court  may,  if  it  thinks  fit, 
order  them  or  any  of  them  to  be  made  such  parties. 

When  beneficiaries  may  be  added  as  parties.-  Beneficiaries  should 

always  be  made  parties  when  the  trustees  are  wholly  uninterested  in  the  case  (v), 
or  if  they  have  an  interest  adverse  to  that  of  the  beneficiary  {wj. 

A  and  his  son  B  are  members  of  a  joint  Hindu  family.  A  as  manager  of 
the  family  mortgages  certain  family  property  to  C  Chas  notice  of -B's  interest 
in  the  property.  B  is  a  necessary  party  to  a  suit  by  C  upon  the  mortgage,  regard 
being  had  to  the  provisions  of  this  section  and  s.  85  of  the  Transfer  of  Property 
Act  (xY 

A  purchases  certain  property  at  an  execution  sale  in  the  name  of  //.  If  the 
sale  is  sought  to  be  set  aside  by  the  judgment-debtor,  A  is  not  a  necessary  party 
to  the  proceeding  {y)^  having  regard  to  the  provisions  of  this  section. 

438*     When  there  are  several  executors  or  administra- 
Joinder  of  executors     tors  they  shall   all  be   made  parties  to 
and  administrators.         ^  g^j^  agaiust  ouc  or  morc  of  them  : 

Provided  that  executors  who  have  not  proved  their 
testator's  will  and  executors  and  administrators  beyond 
the  local  limits  of  the  jurisdiction  of  the  Court,  need  not 
be  made  parties. 

439.     Unless  the  Court  directs  otherwise,  the  husband 
Husband  of  married     of  a   married   administratrix  or  execu- 
exccutrixnottojoin.       trfx  shall  not  be  a   party   to   a   suit  by 
or  against  her. 


(w)    Clegg  v.  BawUnd,  I^.  R.  3  Eq  373.  |   ix)    Lala  Suraj  v.  Golah  Chand^  28  Cal.  517. 

(w)    Beresford  v.  BamaBuhha^  13  Mad.  197.         |   (y)    Baroda  ▼.  Chund«r,  29  Cftl.  682. 
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Suits  by  and  against  Minors  and  Pkrsons  of  Unsound 

Mind. 

440.  Every  suit  by  a  minor  shall  be  instituted  in  his 
Minor  must  sue  by     ^^me  by  an  adult  person,  who  in  such 

next  friend.  suit  shall    be  Called  the  next  friend  of 

^^**®'  the  minor,  and  may  be  ordered  to  pay 

any  costs  in  the  suit  as  if  he  were  the  plaintiff. 

If  a  minor  has  a  guardian  appointed  or  declared  by  an 
authority  competent  in  this  behalf,  a  suit  shall  not  be  insti- 
tuted on  behalf  of  the  minor  by  any  person  other  than  such 
guardian  except  with  the  leave  of  the  Court  granted  after 
notice  to  such  guardian  and  after  hearing  any  objections 
which  he  may  desire  to  make  with  respect  to  the  institution 
of  the  suit,  and  the  Court  shall  not  grant  such  leave  unless 
it  is  of  opinion  that  it  is  for  the  welfare  of  the  minor  that 
the  person  proposing  to  institute  the  suit  in  the  name  of 
the  minor  should  be  permitted  to  do  so. 

Who  is  a  minor. — Every  person  domiciled  in  British  India  who  has  not 
completed  the  age  of  18  years  is  a  minor.  Jn  the  case,  however,  of  a  minor  of 
whose  person  or  property  a  guardian  has  been  appointed  by  a  Court  of  Justice, 
or  whose  property  is  under  the  superintendence  of  a  Court  of  Wards,  the  age  of 
majority  will  be  deemed  to  have  been  attained  on  the  minor  completing  his  age 
of  21  years:  see  Indian  Majority  Act  IX  of  1875,  s  3. 

Object  of  having  next  fHend  or  guardian  ad  litem.—As  a  minor  is 

deemed  incapable  of  prosecuting  or  defending  a  suit  himself,  it  is  necessary'  that 
his  interests  in  the  suit  should  be  watched  by  an  adult  person.  Such  an  adult 
person  is,  in  the  case  of  a  minor  plaintiff,  called  his  next  friend,  and  in  the  case 
of  a  minor  defendant,  his  guardian  ad  litetn  or  guardian  for  the  suit.  The  next 
friend  of  a  minor  plaintilT  is  just  as  much  entitled  to  change  his  attorney  as  any 
other  plaintiff  who  is  sui  juris  (z). 

Title  of  suit.— Where  a  suit  is  brought  on  behalf  of  a  minor,  the  title  of 
the  suit  should  run  thus:  **  A.B.y  a  minor  by  his  next  friend  CD.  v.  A'.y.** 
Where  a  suit  is  brought  against  a  minor,  the  title  of  the  suit  should  be  :  "  F.G. 
v.  A.B.y  a  minor  by  his  guardian  ad  litem  CD."  Where  the  title  of  a  suit  in  a 
case  was  *'/^./^.,  for  self  and  his  minor  daughter  C,D.,^'  instead  of  **i4.//.  and 
CD.,  a  minor  by  her  next  friend  >4.jB.,"  and  the  objection  was  raised  for  the 
first  time  in  appeal,  it  was  held  that  the  error  did  not  affect  the  merits  of  the 
ease,  and  that  it  was  not  therefore  fatal  to  the  suit  (a).  See  notes  to  s.  443 
under  the  head  *' Where  a  minor  defendant  is  substantially  represented  by  a 
guardian  ad  litem, ^^ 


Az)    Dinejtdra  v.  Wilsm,  28  Cal.  264.  I    (a)    AHm  v.  Jhalo,  12  Cal.  48 
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01]j«Ction  to  authority  of  next  friend.— if  a  minor  plaintiff  has  a  cause       s«  440 
of  action,  no  objection  to  the  authority  to  sue  of  the  next  friend  through  whom 
the  suit  is  brought  will  be  entertained  in  appeal  (6). 

Case  in  which  minor  can  sne  without  next  ftriend.— A  minor  can  sue 

in  a  Presidency  Small  Cause  Court  without  a  next  friend,  when  the  amount 
claimed  does  not  Exceed  Rs.  500,  and  is  due  to  him  for  wages  or  for  work  done 
as  a  servant :  Presidency  Small  Cause  Court  Act  XV  of  1882,  s.  32. 

Liability  of  next  firiecd  for  costs —  When  a  suit  brought  by  a  minor  by 
his  next  friend  is  dismissed,  and  the  Court  finds  that  the  suit  was  not  for  the 
benefit  of  the  minor,  the  Court  will  direct  the  next  friend  personally  to  pay  the 
costs  (c).  If,  however,  the  Court  finds  that  there  were  reasonable  grounds  for 
instituting  the  suit,  and  the  next  friend  has  acted  bond  fide^  the  Court  will  not 
mulct  the  next  friend  in  costs,  and  will  direct  the  costs  to  come  out  of  the  estate 
of  the  minor  (d). 

**  Guardian  appointed,  -by  an    authority    competent   in   this 

behalf*" — This  expression  includes  not  only  a  guardian  appointed  by  a  Court  of 
Justice,  but  also  a  guardian  appointed  by  a  Collector  or  a  Court  of  Wards  author- 
ized to  appoint  guardians  of  the  person  or  property  or  both  of  minors  under 
special  legislative  enactments.  But  it  does  not  include  a  guardian  appointed  by 
a  father  under  his  will  of  his  minor  child,  for  a  father  cannot  be  said  to  be  an 
authority  competent  in  that  behalf  within  the  meaning  of  this  section  (e). 

Suit  on  behalf  of  an  alleged  minor  who  is  not  in  fact  a  minor-- A 

suit  is  instituted  on  behalf  of  a  person  alleged  to  be  a  minor,  through  his  next 
friend.  It  is  found  that  the  plaintiff  was  not  in  fact  a  minor  at  the  date  of  the 
institution  of  the  suit.  In  such  a  case,  the  suit  should,  according  to  Allahabad 
decisions,  be  dismissed  (/)  ;  according  to  Calcutta  decisions,  the  suit  should  not 
be  dismissed,  and  the  proper  course  is  to  return  the  plaint  for  amendment  {g). 

Estoppel* — A  minor  who,  representing  himself  to  be  a  major,  collects 
rents  and  gives  receipts  therefor,  is  estopped  from  recovering  again  the  rents 
once  paid  to  him  by  instituting  a  suit  through  a  next  friend  (h).  Similarly,  a 
minor  who,  representing  himself  to  be  of  full  age,  sells  certain  property  and 
executes  a  deed  of  sale,  is  estopped  from  suing  to  set  aside  the  sale  on  the  ground 
that  he  was  a  minor  at  the  date  of  sale  (/).  But  if  the  purchaser  knew  that  the 
vendor  was  a  minor,  the  pyrchaser  could  not  be  said  to  have  been  misled  by  the 
false  representation  as  to  the  vendor's  age,  and  the  suit  to  set  aside  the  sale 
would  not  then  be  barred  (/).  A  Court  of  Equity  will  deprive  a  fraudulent  minor 
of  the  benefit  of  the  plea  of  infancy,  but  he  who  invokes  the  aid  of  the  Court 
must  establish  not  only  that  a  fraud  was  practised  on  him  by  the  minor,  but  that 
he  was  deceived  into  action  by  the  fraud  (Jk).  It  is  clear  that  if  the  purchaser 
knew  that  the  vendor  was  a  minor,  he  could  not  be  said  to  have  been  deceived 
into  action  by  the  minor's  misrepresentation  as  to  his  age. 

If  a  person  alleged  to  be  a  minor,  but  who  is  not  in  fact  a  minor,  is  sued 
as  a  minor  by  his  guardian  ad  litem,  and  a  decree  is  passed  against  him  in  the 
suit,  he  will  be  estopped  from  impeaching  the  validity  of  the  decree,  if  he  was 
aware  of  the  institution  of  the  suit  (/). 


{b)    Hardi  v.  Buder  Perfcoah,  10  Cal.  626,  U  I   (h)  BamBatuny.  Shew  N<mdan,29CBl.l26. 

I.  A.  26.  I   ii)  Oanesh  v.  Bapu,  21  Bom.  198. 

(c)    GeereebcUla v.  Chunder  Ka/itU  U  Cal.  213.  I   (j)  Mohori  v.  Dhonrmodaay  30  Cal.  539, 30 l.A. 
id)    Devkahai  v.  Jefferson,  10  Bom.  248.                             114. 

<e)    Budhilal  ▼.  Moraryi.  {k)  Brahmo  Dutt  v.  Dharmodas^  26  Cal.  381. 

(jf )    Sheorania  v.  Bharat  Hingh,  20  All.  90.  (I)  Banujtchari  v.  Duraisamit  21  Mad,  167. 

iO)    T(iqu%  Jan  r.  OhaidAilUi,  21  Cal.  866.  I 
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441-442  441.     Everj^  application  to  the  Court  on  behalf  of   a 

Applications  to  be  ^^i^oF  (othcF  than  an  application  under 
made  by  next  friend  or  scctiou  449)  shall  be  made  by  the  next 
guar  lan  a    ttem.  fneud,  OF  his  guardian  for  the  suit. 

442.     If  a  plaint  be  filed  by  or  on   behalf  of  a  minor 
Plaint  filed  without     without  a  ucxt  friend,  the  defendant  may 
next  friend  to  be  taken     apply  to  havc  the   plaint  taken   off   the 
file,  with  costs  to  be  paid  by  the  pleader 
^^^^^'  or  other  person  by  whom  it  was  present- 

ed. Notice  of  such  application  shall  be  given  to  such 
person  by  the  defendant  ;  and  the  Court,  after  hearing  his 
objections,  if  any,  may  make  such  order  in  the  matter  as 
it  think  fit. 

Taking  the  plaint  off  the  file-— This  section  contemplates  the  case  where 
a  plaint  is  filed  by  a  person  who  is  alleged  by  the  defendant  to  be  a  minor,  without 
a  next  friend.  In  such  a  case  before  the  defendant  can  apply  under  this  section 
to  have  the  plaint  taken  off  the  file,  it  is  necessary  for  him  to  show  that  the 
plaintiff  is  a  minor  and  that  the  suit  has  been  instituted  without  a  next  friend. 
Now  the  fact  of  minority 

(i)  may  either  be  apparent  on  the  face  of  the  plaint,  or 

(ii)  it   may   be    ascertained    upon    objection  by   the  defendant  and 
enquiry  by  the  Court. 

In  case  (i),  the  practice  is  to  take  the  plaint  off  the  file  (w). 

In  case  (ii),  /.e.,  where  the  fact  of  minority  is  established  after  evidence 
has  been  taken  on  the  point,  it  may  be  found 

(a)  that  the  plaintiff  instituted  the  suit   with   the  knowledge  of  the 

fact  of  minority  and  with  the  intention  of  deceiving  the  Court 
and  evading  the  payment  of  costs  in  the  event  of  failure  ;  or 

(b)  that  the  plaintiff  had  no  such  knowledge  or  intention. 

In  case  (.a),  the  practice,  according  to  the  Bombay  Court,  is  to  make  an 
order  under  this  section  directing  the  plaint  to  be  taken  off  the  file  (n).  Accord- 
ing to  Calcutta  decisions,  the  Court  should  pass  a  decree  dismissing  the  suit. 
The  Calcutta  High  Court  holds  that  the  procedure  prescribed  by  this  section, 
namely,  taking  the  plaint  off  the  file,  applies  only  in  those  cases  where  the  fact 
of  minority  is  apparent  on  the  face  of  the  plaint,  that  is  to  say  in  case  (i),  and 
not  where  the  fact  of  minority  is  established  on  inquiry  held  by  the  Court  upon 
that  point  (o).  The  difference  between  the  practice  of  the  two  Courts  is  import- 
ant in  this  wise,  that  while  an  appeal  lies  from  a  decree  dismissing  a  suit,  no 
appeal  lies  from  an  order  directing  a  plaint  to  be  taken  off  the  file. 

In  case  (b),  the  practice  is  to  stay  proceedings  and  to  allow  sufficient  time 
to  enable  the  minor  plaintiff  to  be  represented  by  a  next  friend  (^). 

(m)    Beni  Bam  Bhutt  ▼.  Bam  Lai,  13  Cal.    I    (o)    Beni  Bam  Bhutt  v.  Bam  Lai,  13  Cal.  1«». 
189 ;  Battonbai  v.  Chabildas,  13  Bom.  7.        (p)    Beni  Bam  Bhutt  v.  Bam  Lai,  13  Cal.  189; 
(71)    BatUmbai  v.  Chabildas,  13  Bom.  7.  |  Batt(mbai  v.  Ohahildas,  13  Bom.  7. 
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OostS.—  When  a  plaint  is  filed  by  a  minor  without  a  next  friend,  the  plead-  SS« 

er  or  any  other  person  presenting  the  plaint  is  liable  for  costs,  and  the  Court     4»8-44o 
should  not  render  the  estate  of  the  minor  liable  for  costs  (q). 

Decree  for  a  minor  in  a  suit  brought  by  him  without  a  next 

friend* — Where  a  suit  is  brought  by  a  minor  without  a  next  friend,  and  the  de- 
fendant does  not  object  to  it,  he  will  be  deemed  to  have  waived  his  objection. 
The  defendant  cannot,  in  such  a  case,  after  a  decree  is  passed  against  him,  object 
to  the  execution  of  the  decree  on  the  ground  that  the  suit  was  instituted  by  the 
minor  without  a  next  friend.  The  absence  of  a  next  friend  does  not  make  the 
suit  a  nullity.  The  institution  of  a  suit  by  a  minor  without  a  next  friend  is  merely 
an  irregularity  which  can  be  waived  by  the  conduct  of  the  defendant  (r). 

443.     W  here  the  defendant  to  a  suit  is  a  minor,   the 
Guardian  ad  litem     Couft,  on  being  Satisfied  of  the  fact   of 
to   be   appointed    by     his    minority,    shall   appoint    a    proper 
^°"'^'  person  to  be  guardian  for  the  suit  for 

such  minor,  to  put  in  the  defence  for  such  minor,  and 
generally  to  act  on  his  behalf  in  the  conduct  of  the  case. 

Where  an  authority  competent  in  this  behalf  has  ap- 
pointed or  declared  a  guardian  or  guardians  of  the  person  or 
property,  or  both,  of  the  minor,  the  Court  shall  appoint  him 
or  one  of  them,  as  the  case  may  be,  to  be  the  guardian  for 
the  suit  under  this  section,  unless  it  considers,  for  reasons  to 
be  recorded  by  it,  that  some  other  person  ought  to  be  so 
appointed. 

With  this  section  read  sections  456  and  457. 

Plea  of  minority* — ^sues^.  Z^  alleges  that  he  is  a  minor.  In  such  a 
case  the  Court  should  frame  a  preliminary  issue  on  the  question  of  minority,  and 
appoint  a  guardian  for  the  purposes  of  the  enquiry  on  the  question  of  minority. 
If  the  defendant  is  found  to  be  a  minor,  a  guardian  ad  litem  should  be  appointed 
for  him  ;  but  if  he  is  found  to  be  a  major,  the  guardian  appointed  for  the  inquiry 
should  cease  to  act  and  the  defendant  may  conduct  his  own  case  (s). 

Where  a  minor  defendant  is  not  represented  at  all  by  a  guar- 
dian ad  litem  —The  provisions  of  this  section  as  to  the  appointment  of  a  guar- 
dian ad  litem  for  a  minor  defendant  are  imperative.  Hence  if  a  minor  is  sued 
without  a  guardian  ad  litem ^  and  a  decree  is  passed  against  him,  the  decree  is  a 
nullity,  and  it  cannot  be  enforced  against  him  (f). 

Where  a  minor  defendant  is  substantially  represented  by  a  guardian 
ad  litem*— There  are  cases  in  which  there  have  been  no  formal  application  and 
no  formal  order  for  the  appointment  of  a  guardian  ad  litem  for  a  minor  defen- 
dant, but  in  which  the  proceedingr  show  that  the  minor  was  substantially 
represented  by  a  guardian  ad  litem.  In  such  cases  it  has  been  held,  that  the 
want  of  a  formal  application  and  order  for  the  appointment  of  a  guardian  ad  litem 


(g)    Amichand  v.    Collector  of  Sholajmr,  13 

Bom.  234. 
(r)    Eamalakthi  ▼,  Bamcuami,  19  Mad.  127. 
(<)    Kaai  Dosa  v.  KatHm  Sait,  16  Mad.  344. 

27 


(t)  Dakethur  v.  Bewat^  24  Cal.  25 ;  Bhwra 
Mai  V.  Bar  Kishan  Das.  24  All.  383: 
Hanuman  v.  Muhammad^  28  All.  137  ; 
Dc^ji  ▼.  Dhirajram,  12  Bom.  18. 
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is  but  an  irregularity  and  that  the  decree  will  be  binding  upon  the  minor   unless 
it  is  shown  that  the  defect  in  procedure  has  prejudiced  the  minor  (u).     In  Waliati 
V.  Banke  Behari  (v),  a  s«it  was  brought  against  a  minor,  but  no  order  was  ap- 
plied for  and  none  was  made  for  the  appointment  of  a  guardian  ad  litem.     In  the 
plaint,  however,  which  was  admitted  by  the  Court,  the  mother  of  the  minor  was 
described  as  his  guardian.     Further,  the  mother  appeared  throughout  the  pro- 
ceedings in  the  suit  as  the  minor's  guardiian.     A  decree   was  passed   against  the 
minor,  and  in  the  decree    and  the   execution   proceedings   also  tlie  mother  was 
described  as  the  minor's  guardian.     In  a  suit  brought  by  the  minor  on  attaining 
majority  to  set  aside  the  decree  passed  against   him   on  the  ground  that  no 
guardian  ad  litem  had  been  appointed  as  required  by  the  present   section,   it  was 
held  by  their  Lordships  of  the  Privy  Council,  overruling  the  decision  of  the  Cal- 
cutta High  Court,  that  the  Court  in  which  the  former  suit  was  instituted  had  by 
its  action  given  sanction  to  the  appearance  of  the  mother  as  a  guardian  ad  litem^ 
and  that  the  absence  of  a  formal  order  of  appointment  was  not  fatal  to  the  suit, 
unless  it  was  shewn  that  the  defect   in   procedure   prejudiced  the   minor.    Their 
Lordships  observed  that  there  was  nothing  in   the  proceedings  of  that  suit  to 
suggest  that  the  interests  of  the  minor  were  not  duly  protected  by  the  mother  or 
that  the  defect  in  procedure  had  prejudiced  the  minor,  and  they  accordingly  held 
that  the  decree  was  binding  upon  the  minor.    But  where  it  appears  that  the  minor's 
interests    were  not  duly  protected  and  that  the  defect  in  procedure  has  pre- 
judiced the  minor,  the  decree  will  not  be  binding  upon  the  minor,  and  it  will  be 
set  aside  as  a  nullity  (te'). 

Service  of  sammons* — Where  the  defendant  is  a  minor,  the  summons 
must  be  served  on  the  guardian  ad  litem »  If  the  defendants  are  partners,  and 
one  of  them  is  a  minor,  it  will  not  do  to  serve  the  summons  on  one  defendant  for 
himself  and  for  the  other  partners  including  the  minor.  Such  service,  though 
good  where  all  the  defendants  are  partners  and  adults,  is  not  good  where  one  of 
the  defendants  is  a  minor.  As  regards  the  minor  partner,  the  summons  must  be 
served  on  his  guardian  ad  litem  (x). 

Fraud  on  part  of  next  friend  or  guardian  ad  litem.— A  decree  passed 
against  a  minor  properly  represented  is  binding  upon  him  as  much  as  a  decree 
passed  against  an  adult,  but  it  is  open  to  t^e  minor  to  impeach  the  decree  by  a 
suit  in  cases  where  the  next  friend  or  guardian  for  the  suit  has  been  guilty  of 
fraud  or  negligence  in  allowing  the  decree  to  be  passed  against  him  (37). 

444*  Every  order  made  in  a  suit  or  on  any  applica- 
tion before  the  Court  in  or  by  which  a 
minor  is  in  any  way  concerned  or  afiPect- 
ed,  without  such  minor  being  represented 
by  a  next  friend  or  guardian  for  the 
suit,  as  the  case  may  be,  may  be  discharged,  and,  if  the 
pleader  of  the  party  at  whose  instance  such  order  was 
obtained  knew,  or  miirht  reasonably  have  known,  the  fact  of 


Order  obtained 
without  next  friend 
or  guardian  may  be 
discharged. 


(u)  WcUian  v.  Bafike  Behari,  30  Cal.  1021.  30 
I.A.  182 ;  Hdhuman  v.  Muhamnuidt  28 
AU.  137;  Kedar  v.  Protop,  20  Cal.  11; 
Hari'T.  Bhubanestcari,  16  Cftl.  40;  15 
I.  A.  195 ;  Sureah  Chunder  y.  -  Jugut 
Ohunder,  14  Cal.  204. 


iv) 
'I 


30  Cal.  1021,  30  I.A.  182. 

Hanuman  x.  Muhammad,  28  AU.  137. 
JaHndra  v.  Srvnath,  26  Cal.  267. 
Cursandasv.  Ladkavahu,  19  Bom.  571; 

Lalla  V.  Bamnaiidan,  22  Cal.  8. 
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^^^^  such  minority,  with  costs  to  be  p^id   by   ^AfSlie 

such  pleader. 

445.  Any  person  being  of  sound  mind  and  full  age 
Who  may  be  next     ^^y  ^ct  as  next  friend  of  a  minor,    pro- 

^'*'®°^-  vided  his  interest  is  not  adverse  to   that 

of  such  minor,  and  he  is  not  a  defendant  in  the  suit. 

A  married  woman  may  act  as  next  ftiend* — A  married  woman  may  be 
appointed  next  friend  of  a  minor  plaintifT  (»).  But  she  cannot  be  appointed 
guardian  ad  litem  for  a  minor  defendant :  see  s.  457. 

Adverse  interest-  in  a  suit  brought  against  a  minor  by  his  next  friend, 
a  decree  is  passed  against  the  minor.  The  interest  of  the  minor  requires  an  ap- 
peal, but  certain  events  happen  after  the  passing  of  the  decree  which  render  it  to 
the  interest  of  the  next  friend  that  the  decree  against  the  minor  should'stand, 
and  hence  no  appeal  is  preferred  by  the  next  friend  from  the  decree.  In  such  a 
case  leave  will  be  granted  to  the  minor  on  his  attaining  majority  to  appeal  from 
the  decree,  though   the  period  of  limitation  for  the  appeal  may  have  expired  {a). 

446.  If  the  interest  of  the  next  friend  of  a  minor  is 
Removal     of    next     adverse  to  th^t  of  such  minor,  or  if  he  is 

^"^"^*  so  connected  with  a  defendant  whose  in- 

terest is  adverr^e  to  that  of  the  minor,  as  to  make  it  unlikely 
that  the  minor's  interest  will  be  properly  protected  by  him, 
or  if  he  does  not  do  his  duty,  or  pending  the  suit,  ceases  to 
reside  within  British  India,  or  for  any  other  sufficient  cause, 
application  may  be  made  on  behalf  of  the  minor  or  by  a 
defendant  for  his  removal  ;  and  the  Court  (if  satisfied  of  the 
sufficiency  of  the  cause  assigned)  may  order  the  next  friend 
to  be  removed  accordingly. 

If  the  next  friend  is  not  a  guardian  appointed  or  de- 
clared by  an  authority  competent  in  his  behalf,  and  an  appli- 
cation is  made  by  a  guardian  so  appointed  or  declared  who 
desires  to  be  himself  appointed  in  the  place  of  the  next  friend, 
the  Court  shall  remove  the  next  friend  unless  it  considers, 
for  reasons  to  be  recorded  by  it,  that  the  guardian  ought  not 
to  be  appointed  the  next  friend  of  the  minor. 

Where  the  next  friend  does  not  do  his  duty.- Where  a  court  finds 
that  a  next  friend  does  not  do  his  duty  in  relation  to  a  suit,  it  is  its  duty  not  to 
permit  him  to  prejudice  the  interests  of  the  minor,  but  to  adjourn  the  suit  in 
order  that  some  one  interested  in  the  minor  may  apply  on  behalf  of  the  minor 
for  the  removal  of  the  next  friend  and  for  the  appointment  of  a  new  next  friend, 
or  that  the  minor  plaintiff  himself  may,  on  coming  of  age,  elect  to  proceed  with 
the  suit  or  withdraw  from  it  (6). 

<^)    Anrtm  ▼.  Sharip  Mondul,  17  Cal.  488.         I   (b)    Domsioami  r.  Thungaaami,  27  Mad.  377. 
la)    OuraandoB  v.  Ladkvahu,  20  Bom.  104.     | 
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4^^51  447,     Unless  otherwise  ordered  by  the  Court,  a  next 

Retirement  of  next     friend  shall  not  retire  at  his  own  request 

^*'*®"^'  without  first  procuring  a  fit  person  to  be 

put  in  his  place  and  giving  security  for  the  costs  already 

incurred. 

The  application   for  the   appointment   of  a  new  next 
Application  for  ap-     friend    shall    be    supported  by    aflfidavit 
pointment  of  new  next     showing  the  fituess  of    the  pel  son    pro- 
posed, and  also  that  *he  has  no  interest 
adverse  to  the  minor. 

448.  On  the  death  or  removal  of  the  next  friend  of  a 
stay  of  proceedings     minor,  further  proceedings  shall  be  stayed 

on  death  or  removal     until  the  appointment  of  a  next  friend   in 

of  next  friend.  his  plaCC. 

449.  If  the  pleader  of  such  minor   omits,  within  rea- 
Appiication  for  ap-     sonablc  time,  to  take  steps  to  get  a  new 

pointment  of  new  next  next  friend  appointed,  any  person  in- 
'"^"^'  terested  in   the  minor  or  the  matter  at 

issue  may  apply  to  the  Court  for  the  appointment  of  one, 
and  the  Court  may  appoint  such  person  as  it  thinks  fit. 

450.  A  minor  plaintifi*,  or  a  minor  not  a  party  to  a 

suit   on  whose   behalf  an  application   is 

Course  to  be  followed  j  •  •  r  a.      i     ^ 

by  minor  plaintiff  or  pending,  on  coming  of  age  must  elect 
applicant  on  coming  of  whether  he  wiU  procccd  with  the  suit 
^^^'  or  application. 

451-     If  he  elects  to  proceed  with  it,    he    shall   apply 

Where  he  elects  to     for  an  Order  discharging  the  next  friend, 

proceed.  and  for  leave  to  proceed  in  his  own  name. 

The  title  of  the  suit  or  application  shall,  in  such  case, 
be  corrected  so  as  to  read  thenceforth  thus  : — 

"i4.  5.,  late  a  minor,  by  C.  /?.,  his  next  friend,  but  now 
of  full  age." 

When  title  to  be  COrrectedi— The  provisions  of  this  section  which  re- 
quire the  title  of  a  suit  to  be  corrected  apply  to  a  pending  suit,  and  not  to  a  suit  in 
which  a  final  decree  has  been  passed  and  in  which  it  only  remains  to  proceed  in 
execution  (c). 


(c)    Doorga  Mohun  Dom  ▼    Tahir  Ally^  22  Cal.  270. 
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452.  If  he  elects  to  abandon  the  suit  or  application,    492-4*56 
Where  he  elects  to     ^^  ^hali,  if  a  solc  plaintiff  or  sole  appli- 

abandon.  cant  apply  for  an  order  to   dismiss   the 

^°^^**  suit  or  application  on   repayment  of  the 

costs  incurred  by  the  defendant  or  respondent,  or  which  may 
have  been  paid  by  his  next  friend. 

453.  Any  application  under  section   451   or   section 
Making  and  proving     4^2  may  be  made  ex-parte  ;  and  it  must 

applications  under  sec-     be  provcd  by  affidavit  that  the  late  minor 
tions  451,  452.  y^^^  attained  his  full  age. 

454.  A  minor  co-plaintiff,  on  coming  of  age  and  de- 

siring to  repudiate   the  suit  must  apply 

pl^^tfff  coi^ng°of  age  tX>  have  his  name  struck  out  as  co- 
desires  to  repudiate  plaintiff;  and  the  Court,  if  it  finds  that 
he  is  not  a  necessary  party,  shall  dis- 
miss him  from  the  suit  on  such  terms  as  to  costs  or  other- 
wise as  it  thinks  fit 

Notice  of  the  application  shall  be   served   on   the   next 
friend,  as  well  as  on  the  defendant ;  and 
^^^'  it  must  be  proved  by   affidavit   that   the 

late  minor  has  attained  his  full  age.  The  costs  of  all  parties 
of  such  application,  and  of  all  or  any  proceedings  theretofore 
had  in  the  suit,  shall  be  paid  by  such  persons  as  the  Court 
directs. 

If  the  late  minor  be  a  necessary  party  to  the   suit,  the 
Court  may  direct  him  to  be  made  a  defendant. 

455.     If  any  minor   on  attaining  majority  can  prove 

When  suit  unreason-    to  the   Satisfaction  of  the   Uourt  that  a 

able  or  improper.  g^j^  instituted  in  his   name   by   a  next 

friend   was   unreasonable   or  improper,   he  may,  if  a  sole 

plaintiff,  apply  to  have  the  suit  dismissed. 

Notice  of  the  application  shall  be  served  on  all  the   par- 

^^^  ties   concerned ;    and   the    Court,    upon 

being  satisfied   of  such  unreasonableness 

or  impropriety,  may  grant  the   application,   and   order   the 

next  friend  to  pay  the  costs  of  all  parties  in  respect  of  the 

application  and  of  anything  done  in  the  suit. 
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SB. 
456458 


456.     An  order  for  the  appointment  o£  a  guafdian  for 
Petition  for  appoint.     ^^^  ^uit  may  be  obtained  ujpon  application 
ment  of  guardian  ad     in  the  name   and  on  behalf  o£  the  minor 
''^*^^*  or   by   the   plaintiff.      Such   application 

must  be  supj)orted  by  an  affidavit  verifying  the  fact  thiat  the 
proposed  guardian  has  no  interest  in  the  matters  in  question 
in  the  suit  adverse  to  that  of  the  minor,  and  that  he  is  a  fit 
person  to  be  so  appointed. 

Where  there  is  no  other  person  fit  and  willing  to  act  as 
guardian  for  the  suit,  the  Court  may  app-int  any  of  its  offi- 
cers to  be  such  guardian  :  Provided  that  he  has  no  interest 
adverse  to  that  of  the  minor. 

Guardian  ad  litem* — A  person  cannot  be  appointed  guardian  ad  litetn 
against  his  will  (d).  Where  a  guardian  ad  litem  has  once  been  appointed,  his 
appointment  endures  for  the  whole  of  the  litigation,  including  appeal  (e). 

Officer  of  Oonrt  as  guardian  ad  litem.— An  officer  of  Court  who  has 
been  appointed  guardian  ad  litem  should  not  be  paid  for  his  trouble  (/).  But  if 
he  has  no  funds  to  conduct  adequately  the  defence  of  the  minor,  the  Court  has 
the  power  to  relieve  him  of  his  position  as  guardian  (g). 

457.^.  A  co-defendant  of  sound  mind  and  of  full  age 

Who  ipay  be  guar-     mav  be  appointed  guardian  for  the  suit, 

dian  ad  litem.  jf  J^^  j^^g  ^^  interest  advcrsc  to  that  of 

the  minor  ;  but  neither  a  plaintiff  npr  a  married  woman  can 
be  so  appointed. 

Married  woman  cannot  be  appointed  guardian  ad  litem.— it  has  been 
held  by  the  High  Court  of  Allahabad,  that  if  a  married  woman  be  appointed 
guardian  ad  litem  for  a  minor,  the  minor  is  not  properly  represented,  and  any 
decree  which  may  be  passed  against  him  is  not  binding  on  him  (h).  On  the  other 
haiid,  it  has  been  held  by  the  Madras  High  Court,  that  the  appointment  of  a 
married  woman  as  guardian  ad  litem  is  a  mere  irregularity  ;  and  hence  a  com* 
promise  by  such  guardian  under  proper  advice  when  sanctioned  by  the  Court  under 
s.  462  cannot  be  set  aside  merely  because  the  minor  was  represented  ;n  the  suit 
by  a  married  woman  (i).  This  view  is  in  consonance  with  the  decision  of  their 
Lordships  of  the  Privy  Council  in  Walian  v.  Banke  Behari  (7)  cited  in  the  notes 
to  s.  443. 

458.     If  the  guardian  for  the  suit  of  a  minor  defeiidant 

Guardian   neglecting       ^OCS  UOt  do    his   dutj,    Or    if    Other    Suffi- 
his  duty  may 
moved. 


be  re-     cicut  grouud    be   made   to    appear,    the 
Court  may  remove  him,  and  may  order 
him  to  pay  such  costs  as  may  have  been 
occasioned  to  any  party  by  his  breach  of  duty. 


Costs. 


(d)  Jadow  y-  Chlmagan^  5  Bom.  306. 

(e)  Jwala  t.  Pirhhii,  14  All.  35 ;  Venkata  t. 
'  Alakarc^^dmba,  22  Mad.lST:  •  • 

(/)    Kerakoose  v.  8erle,  3  M.  I.  A.  329. 


i 


Oopilal  T.AgartinH,  28  Bom.  626. 
,    Sham  Lai  Y.Ohdnta,  23  All.  459. . 

J)  Id  C5.  I<m.  ^  I.  A.  182. 
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459.  If  the  guardian  for  the  suit  dies  pending  such    459.4^9 
Appointment  in  place    suit,   OF  is  removed  by  the  Court,  the 

of  guardian  dying  ^en-     Court  shall  appoint  a  uew  ffuardian  m 

4.nteHte.  his  place. 

460.  When  the  enforcement  of  a  decree'  is  applied  for 
Guzrdi^adiitem  of     ag^iust  the  heir  or  representative,  being  a 

minor    representative     minor,  of  a  deceased  party,  a  guardian  for 
dlbt^n*'^'*  i^^iK^ent.     ^.^^  g^j^  ^f  g^^^  mluor  shall  be  appointed 
by  the  Court,  and  the  decree-holder  shall 
serve  on  such  guardian  notice  of  such  application. 

461*     (1)  A  next  friend  or  guardian  for  the  suit  shall 
Receipt     by     next     not,   without   the   Icavc    of    the   Court, 

S^Tp^ro^^^u"^^^     '•^iv^   any   °^<=^n^y   ^'^    other  moveable 
dw  decree  for  minor.       property  on  behalf  of  a  minor  either — 

(a)  by  way  of  compromise  before  decree  or  order,  or 

{b)  under  a  decree  or  order  in  favour  of  the  minor. 

(2)  Where  the  next  friend  or  guardian  lor  the  suit  has 
not  been  appointed  or  declared  by  competent  authority  to 
be  guardian  of  the  property  of  the  minor,  or,  having  been 
so  appointed  or  declared,  is  under  any  disability  known  to 
the  Court  to  receive  the  money  or  other  moveable  property, 
the  Court  shall,  if  it  grants  him  leave  to  receive  the  pro- 
perty, require  such  security  and  give  such  directions  as  will, 
in  its  opinion,  sufficiently  protect  the  property  from  waste 
and  ensure  its  proper  application. 

462.     No  next  friend  or  guardian  for  the  suit   shall, 

without  the  leave  of  the  Court,  enter  in- 
Next  friend  or  guard-      .  ,  '.  , 

ian  ad  litem  not   to     t»  any  agreement  or  compromise  on  be- 
compromi^    without     half  of  the  miiior,  with  reference  to  the 

suit  in  which  he  acts  as   next   friend   or 

guardian. 

Any  such  agreement  or  compromise  entered  into  with- 
Compromise  without     out  the  leave   of   the   Court    shall    be 
leave  voidable.  voidable   against   all  parties  other  than 

the  minor. 

•  8cop6  of  the  86Ctioil.— This  section  contemplates  the  following  steps  to 
be  taken  in  order  before  a  compromise-decree  is  made  in  a  suit  to  which  a  minor 
is  a  party,  namely,  (1)  an  application  by  the  next  friend  or  guardian  ad  litem  for 
leave  to  compromise  the  suit,  (2)  the  granting  of  leave  by  the  Court  if  the  Court 
thinks  the  case  is  a  fit  one  for  leave,  and  (3)  the  consent  of  the  next  friend  or 


Digitized  by 


Google 


424 


CIVIL  PROCEDURE   CODE 


8*  468  guardian  ad  litem  to  the  proposed  compromise  after  the  Court  has  granted  the  leave 
(h).  If  the  leave  is  granted,  and  the  next  friend  or  guardian  ad  litem  assents  to  the 
compromise,  the  parties  may  apply  to  the  Court  under  s.  375  for  a  consent- 
decree  in  terms  of  the  compromise,  and  if  tlie  compromise  is  lawful,  it  is 
the  duty  of  the  Court  under  that  section  to  pass  the  decree  applied  for.  If  the 
next  friend  of  a  minor  plaintiff  agrees  to  compromise  a  suit  on  behalf  of  the 
minor  subject  to  the  leave  of  the  Court,  and  then  withdraws  from  the  compromise 
before  the  letve  of  the  Court  is  applied  for,  the  Court  will  not  enforce  the  com- 
promise at  the  instance  of  the  defendant,  even  though  the  terms  of  the  com- 
promise might  appear  l>eneflcial  to  the  minor  (I). 

Gompromise-decree  when  binding  on  a  minor.— To  render  a  decree 
passed  in  pursuance  of  a  compromise  binding  on  a  minor,  the  following  conditions 
must  be  complied  with  : — 

(a)  The  next  friend  or  guardian  ad  litem  must  apply  to  the  Court 
for  leave  to  enter  into  the  compromise  (m),  stating  speciflcsdly 
that  the  compromise  is  sought  to  be  made  on  behalf  of  a  minor 
(n),  and  also  setting  forth  the  terms  of  the  proposed  com- 
promise (o). 

(b)  On  such  an  application  being  made  to  the  Court,  the  Court 
must  exercise  a  judicial  discretion  as  to  the  propriety,  in  the 
interests  of  the  minor,  of  the  proposed  compromise  {p).  And  if 
the  Court  sees  reason  to  grant  leave,  it  should  record  an  order 
showing  that  an  application  has  been  made  to  it,  that  the  terms 
of  the  proposed  agreement  or  compromise  have  been  considered 
by  it,  and  that,  having  regard  to  the  interests  of  the  minor,  it 
has  granted  leave  to  make  the  agreement  or  compromise  {g). 
A  compromise  will  be  deemed  to  be  beneficial  to  the  interests  of 
a  minor,  if  it  secures  to  the  minor  some  demonstrable  advan- 
tage, or  averts  some  obvious  mischief  (r). 

(c)  The  leave  must  be  express,  not  implied.  Prom  the  mere  fact 
that  the  Court  has  passed  a  decree  in  accordance  with  a  com- 
promise it  cannot  be  inferred  that  any  of  the  steps  perliminary 
and  necessary  to  the  making  of  the  decree  have  been  tsdcen  by 
the  Court.  The  Court  by  passing  a  decree  in  pursuance  of  a 
compromise  does  not  ipso  facto  sanction  the  compromise  (s). 

If  the  above  conditions  are  not  complied  with,  the  compromise  decree  is  not 
void^  but  voidable  at  the  option  of  the  minor.  No  ither  party  to  the  suit  can  call 
the  decree  in  question ;  the  minor  alone  is  entitled  to  csdl  it  in  question,  and  this 
he  may  do  either  on  attaining  his  majority  or  before  then  through  a  next  friend  {t)» 

Procednro  to  set  aside   compromiBe-deeree'— A  compromise-decree 

may  be  set  aside  either  in  a  regular  suit  or  upon  an  application  for  review  to  the 


Ik)   AmanSinahT.Neura!ln,»An,9^, 
(O   Bamgov.Bc^/diopala,21UiA.SI9. 
\m)   JK(aavaeiT.C&daaI,17All.S31. 
(n)   Momohar  Lai  ▼.  Jadtmath  SingK  »  AU, 
586,  S5 1.  A.  128. 

(p)   Kalm>aHY.OhediUU,VlJSl631. 

(0)  MahoharLalT.JaSMnath  Singh,  28  AIL 
586, SSI.  A.  128;  KalavaH  ▼.  OhedOal, 
17    AU.    5S1;    Booindamuni    v.     Ala- 


n 


it) 


^riMm<.291fod.l04. 

Dhamu^fi'w,  Bwrron,  10  B.  H.  C.  Sll. 

ManohtKr  Lai  Y.  Jadunath  SimgKU 
AIL  588.  S3  I.  A.  128;  rirwMk$hmpa 
T.  Shidappa,  26 Bom.  109;  KalavaHr. 
Cfcedi  £al,  17  AIL  SSI;  Arunachalam 
T.  Meyyappa,  21  Msd.  91;  Skarat 
Ohunder  T.KarUk  Chunder,  9  Cal.  810. 

rirupa:k»happaT,  Shidappa,  26  Bom.  109. 
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Court  that  passed  the  dfccree  (u);  but  it  cannot  be  called  in  question  by  way  of  ob- 
jection to  any  proceeding  taken  m  execution  of  it  (v). 

It  is  doubtful  whether  a  compromise-decree  csm  be  set  aside  in  an  appeal 
from  the  decree.  Where  an  appeal  was  preferred  from  a  compromise-decree  on 
the  ground  that  the  lower  Court  did  not  consider  the  question  as  to  whether 
the  compromise  was  a  proper  one  in  the  interests  of  the  minor,  the  High  Court 
of  Allahabad  entertained  the  appeal  {w) ;  in  a  similar  case,  the  High  Court  of 
Calcutta  refused  to  entertain  the  appeal  (x). 

There  is  one  point  of  difference  which  must  be  noted  between  the  case  in 
which  the  validity  of  a  compromise-decree  is  challenged  in  appeal  [or  by  review] 
and  the  case  where  its  validity  is  sought  to  be  questioned  in  a  separate  suit. 
Where  the  validity  of  a  compromise-decree  is  called  in  question  in  appeal  [or  by 
review] ,  the  decree  will  be  set  aside  as  a  matter  of  course,  if  the  three  conditions 
enumerated  above  have  not  been  complied  with.  But  where  the  validity  of  a 
compromise  decree  is  called  in  question  in  a  separate  suit,  the  decree  will  not  be 
set  aside  merely  because  no  such  order  as  is  referred  to  in  condition  (b)  was 
made  or  because  the  leave  of  the  Court  was  not  expressly  but  impliedly  granted, 
if  in  fact  it  appears  that  the  next  friend  or  guardian  ad  litem  assented  on  behalf  of 
the  minor,  and  that  the  compromise  was  accepted  by  the  Court  and  resulted  in 
a  decree  not  prejudicial  to  the  interests  of  the  minor  (y). 

Oompromise  under  a  miiapprehension  of  a  material  fact.— Where  a 
compromise  is  entered  into  under  a  misapprehension  of  a  material  fact,  it  will  be 
set  aside  even  though  it  may  have  been  sanctioned  by  the  Court  under  this 
section  (z). 

Oompromise  of  ezecation-proceediags*— The  provisions  of  this  section 
apply  to  compromises  after  decree.  Hence  sm  adjustment  of  a  decree  to  which  a 
minor  is  a  party  requires  the  sanction  of  the  Court  under  this  section  (a). 

Agreement  to  be  bound  by  an  oath  under  Indian  Oaths  Act,  1873,  «•  9> 
not  within  this  section* — An  agreement  by  the  next  friend  of  a  minor  that  an 
issue  in  the  suit  should  be  determined  by  the  oath  of  the  defendant,  does  not  come 
within  the  purview  of  this  section,  and  the  sanction  of  the  Court  is  not  necessary. 
In  such  a  case  the  minor  is  bound  by  the  agreement,  provided  there  is  no  fraud 
or  gross  negligence  on  the  part  of  the  next  friend  (6). 

Abandonment  of  issue  does  not  amount  to  a  compromise-~A  next 

friend  or  guardian  ad  litem  may  abandon  an  issue  in  the  course  of  the  trial  of  the 
suit,  and  the  sanction  of  the  Court  is  not  requisite  for  that  purpose,  for  the 
abandonment  of  an  issue 'does  not  amount  to  a  **  compromise  *'  within  the  mean- 
ing of  this  section.  The  abandonment  is  binding  on  th  e  minor,  provided  there  is 
no  fraud  or  gross  negligence  on  the  part  of  the  next  friend  or  guardian  ad  litem  (c)* 

DoubtM  whether  an  agreement  to  refer  to  arbitration  is  within 
this  section.— It  has  been  held  by  the  Madras  High  Court  that  an  agreement  by 
a  next  friend  or  guardian  ad  litem  to  refer  any  matter  in  controversy  in  a  suit  to 
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Mirali    r.   Behmoobhay,   15  Bom.  504; 

Surendfa  v.  Henumgini,  34  Cal.  83, 
ArunaehdUam  ▼.  MwrugavpOt  12Mad.603; 

Virwpdkthappa  v.   Shidappa,  23  Bom. 

620. 

KdlavaH  ▼.  OhediUU,  17  All.  531. 
Bakhal  v.  Adwifta^  30  Cal.  613. 
Aman  ▼.  Narain,ii  All.  96. 
Bibee  Qolonum  v.  Abdool  AMees,  6  C»l. 

68T. 


(a)    Virupakshmapa  ▼.  Shidappa.  26  Bten.  109 ; 

ArtmachdUam  ▼.  Bdmanadkan,  29  Mad. 

309. 
(5)    Ohengal  v.    VenluUa,  12  Mad.  463;  Sheo- 

Nath  ▼.  Shukh  Lai,  27  Oal.  229. 
(0)    VetOeataT,  Bfuuhyakarlu,  22  Mad.  538 

See  also    SvHumrao    v.    OoUeetor  of 

DharuHxr*  17  Bom.  299,  and  Lvehmenoar 

T.  Darhhanaa  UvmMpaHty,  18  CaL  99. 

17 1.  A.  90  (aa  to  waiver). 
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arbitration  is  within  this  section,  and  sanction  of  the  Court  is  necessary  (d). 
According  to  the  Allahabad  High  Court  such  an  agreement  is  not  within  this 
section,  and  sanction  is  not  required  [e). 

Withdrawal  of  suit  by  next  friend.— if  the  next  friend  of  a  minor  plaintiff 
withdraws  from  the  suit,"  and  such  withdrawa  1  is  in  pursuance  of  an  agreement 
or  compromise  entered  into  with  the  defendant,  the  withdrawal  must  be  with 
the  sanction  of  the  Court  under  this  section  ;  if  the  sanction  of  the  Court  is  not 
obtained,  the  order  of  withdrawal  may  be  set  aside  at  the  instance  of  the  minor 
(/).  But  if  the  withdrawal  is  not  in  pursuance  of  an  agreement  or  compromise 
entered  into  with  the  defendant,  the  sanction  of  the  Court  is  not  necessary,  and 
the  withdrawal  is  binding  on  the  minor  plaintiff,  provided  there  is  no  fraud  or 
gross  negligence  on  the  part  of  the  next  friend  (g). 

OompromiBe  of  edit  made  by  adult  male  members  of  a  joint  Hindu 
family.— In  a  suit  brought  by  some  of  the  members  of  a  joint  Hindu  family  one  of 
whom  was  a  minor,  a  compromise-decree  was  passed  after  the  compromise  had 
been  sanctioned  by  the  Court.  The  minor  had  no  separate  interest;  the  adult 
menbers  of  the  family  had  taken  part  in  the  compromise  and  assented  to  it,  and 
the  Court  pronounced  that  it  was  for  the  benefit  of  the  minor.  In  a  suit  brought 
on  behalf  of  the  minor  to  set  aside  the  compromise-decree  on  the  ground  that  the 
proper  materials  which  were  essential  to  make  the  compromise  and  decree  binding 
upon  -him  were  not  placed  before  the  Court  previous  to  obtaining  its  sanction,  it 
was  held  that  the  decree  was  under  the  circumstances  binding  on  the  minor  (h): 

463.      The  provisions  contained  in  sections  440  to  462 

Application  of  sec-     (both  inclusive)   shall    mut'iiis  mutandis^ 

tions  440  to  462  to  per-     apply  in  the  case  of  persons  of   unsound 

sons  of  unsound  mmd.      ^^j^j^  adjudged  tO  be    SO    uiider    Act   No. 

XXXV  of  1858,  or  under  any  other  law  for  the  time  being 
in  force. 

Persons  of  nnsonnd  mind  adjudged  to  be  so.— Act  35  of  1858  applies  to 

District  Courts  only.  It  empowers  the  District  Courts,  if  it  be  found  on  enquiry 
held  by  the  Court  that  a  person  is  of  unsound  mind,  to  adjudge  him  a  lunatic,  and 
to  appoint  a  manager  of  his  property. 

The  present  section  makes  the  provisions  of  ss.  440-462  applicable  to  the  case 
of  persons  of  unsound  mind  adjudged  to  be  so.  The  result  is  that  where  a  person  of 
unsound  mind  adjudged  to  be  so  is  a  plaintiff,  a  suit  on  his  behalf  must  be  brought 
by  a  next  friend,  and  where  he  is  a  defendant,  the  suit  must  be  defended  by  a 
^guardian  ad  litem.  In  short,  a  lunatic  adjudged  to  be  so  is,  for  the  purposes  of  this 
Chapter,  to  be  deemed  a  minor.  If  a  manager  has  been  appointed  of  the  property 
of  a  lunatic  under  Act  35  of  1858,  no  suit  should  be  brought  on  behalf  of  the 
lunatic  in  respect  of  his  property  by  any  person  other  than  the  manager  without 
notice  to  the  manager  as  provided  by  the  section  paragraph  of  s.  440  (i*). 

Persons  of  nnsonnd  mind  not  adjudged  to  be  so.— The  provisions  of  this 

section  apply  in  terms  to  persons  of  unsound  mind  adjudged  to  be  so.   But  it  has 

.  been  held  on  the  analogy  of  the  practice  of  the  Court  of  Chancery  that  the  same 


i 


Id)   LaJcBhmana  ▼.  Chinnathambh  24  Mad.  326. 
>)     Hardeo  v.    Gattri    Shankar,  28  AIL  35. 
)    Karmali  t.  Bahimbhoy,  13  Bom.  137;  Do- 
raawanH  V.  ThungammU  27  Mad.  367. 


(a)   Bam  Sarup  v.  Shah  Latafast,  29  CaL  735. 
(h)   BamcBwar  PetBhad    ▼.    Bam  Bahadur 

fifi>tff^34Cal.70  I.  A. 
(t)    Bai  DiwaH  y.  HiralaU  23  Bom.  403. 
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procedure  is  to  be  applied  also  in  the  case  of  persons  of  unsound  mind  not  adjudged  S|S* 

to  be  so ;  that  is  to  say,  where  a  person  is  admitted  ©r  has  been  found  to  be  of  un-     463-465 
sound  mind,  although  he  has  not  been  adjudged  to  be  so  under  Act  35  of  1858  or 
by  any  other  law  for  the  time  being  in  force,  he  should  if  a  plaintiff  be  allowed  to 
sue  through  his  next  friend,  and  the  Court   should  appoint  a  guardian  ad  litem 
where  he  is  a  defendant  {j)» 

464  Nothing  in  this  chapter  applies  to  a  Sovereign, 
Princes  and  Chiefs  Prince  OF  RuHng  Chief  suing  or  being 
and  wards  of  Court.  sued  in  the  name  of  his  State,  or  being 
sued,  by  direction  of  the  Governor-General  in  Council  or  a 
Local  Government,  in  the  name  of  an  agent  or  in  any  other 
name,  or  shall  be  construed  to  affect,  or  in  any  way  derogate 
from  the  provisions  of  any  local  law  for  the  time  being  in 
force  relating  to  suits  by  or  agninst  minors  or  by  or  against 
lunatics  or  other  persons  of  unsound  mind. 


CHAPTER   XXXIL 
Suits  by  and  against  Military  Men. 

465.     When  any  officer  or  soldier  actually  serving  the 

Government   in  a  military  capacity  is  a 

whf  "a'nn'o't  ^  oS     P^Tty  to  a  suit,  and  caunot  obtain  leave  of 

leave   may   authorize      absCUCC  for  the  purpOSCS  of  prOSCCUtiug  Or 

S^reKr"them"'  ^^  defending  the  suit  in  person,  he  may 
authorize  any  person  to  sue  or  defend  in 
his  stead; 

The  authority  shall  be  in  writing  and  shall  be  signed 
by  the  officer  or  soldier  in  the  presence  of  (a)  his  command- 
ing officer,  or  the  next  subordinate  officer,  if  the  party  be 
himself  the  commanding  officer,  or  (6)  where  the  officer 
or  soldier  is  serving  in  military  staff  employmfent,^  the  head 
or  other  superior  officer  of  the  office  in  which  he  is  employed^ 
Such  commanding  or  other  officer  shall  countersign  the 
authority,  which  shall  be  filed  in  Court. 

When  so  filed  the  countersignature  shall  be  sufficient 
proof  that  the  authority  was  duly  executed,  and  that  the 
officer  or  soldier  by  whom  it  was  granted  could  not  obtain 
leave  of  absence  for  the  purpose  of  prosecuting  or  defend- 
ing ike  suit  in  person. 

U)  Tm^atrumami  T,  Timavpa^  16  Bom.  isi.     i  l^arim,  24  Mad.  504;    BaHh    Lai  t> 

PrwtsuklaumY.Bai  lMdkor,.Zi  Bom,  Bifihumuhhi,. Zi  CaUKm. ^ 

•       6&i:  NhbbuT.Sita,  20  All  2 ;  Ki  '  -^^ 
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^^Sao  Eaplanaiion. — Jn  this  chapter   the  expression    "  com- 

manding officer  "  means  the  officer  in-  actual  command  for 
the  time  being  of  any  regiment,  corps,  detachment  or  dep6t, 
to  which  the  officer  or  soldier  belongs. 

466.  Any  person  authorized  by  an  officer  or  a  soldier 
Person  so  authoriz-      ^  prosecutc  or  defend  a  suit  in  his  stead, 

cd  may  act  personally  may  pro^ecutc  or  defend  it  in  person  in 
or  appoint  pleader.  ^^  same  manner  as  the  officer  or  soldier 

could  do  if  present ;  or  he  may  appoint  a  pleader  to  prose- 
cute or  defend  the  suit  on  behalf  of  such  officer  or  soldier. 

467.  Processes  served  upon  any  person  authorized  by 
Service  on  person  so     an  officer  or  a  soldier,   as  in  section  465, 

preadt'tob^go^sSi!  or  upon  any  pleader  appointed  as  afore- 
▼ice.  said  by   such    person    to  act   for,  or    on 

behalf  of,  such  officer  or  soldier,  shall  be  as  effectual  as  if 
they  had  been  served  on  the  party  in  person  or  on  his 
pleader. 

468.  When  a  soldier  is  a  defendant,  the  Court  shall 
Service  on  officers    Send  a  copy    of  the   summous    to  his 

and  soldiers.  commanding    officer  for  the  purpose   of 

being  served  on  him. 

The  officer  to  whom  such  copy  is  sent,  after  causing  it 
to  be  served  on  the  person  to  whom  it  is  addressed,  if  prac- 
ticable, shall  return  it  to  the  Court  with  the  written  acknow- 
ledgment of  such  person  endorsed  thereon. 

If  from  any  cause  the  copy  cannot  be  so  served,  it 
shall  be  returned  to  the  Court  by  which  it  was  sent  with  in- 
formation of  the  cause  which  has  prevented  the  service. 

469.  [Repealed  by   the   CantonmenU   Act   (XIII  of 
1889),  8.  2,  (1).] 


CHAPTER  XXXIII. 
Interplbadbr. 
470.     When  two  or  more  persons  claim  adversely  to 

When  interpleader  One  another  the  SamC  payment  or  pro- 
suit  may  be  instituted,  perty  from  another  person,  whose  only 
interest  therein  is  that  of  a  mere  stakeholder,  and  who  is 
ready  to  render  it  to  the  right  owner,  such  stakeholder  may 
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institute  a  suit  of  interpleader  against  all  the  claimants  for    4^0.471 
the  purpose  of  obtaining  a    decision  as  to  whom   the   pay- 
ment or   property  should  be   made  or   delivered,  and  of  ob- 
taining indemnity  for  himself : 

Provided  that,  if  any  suit  is  pending  in  which  the  rights 
o' all  parts  can  properly  be  decided,  the  stakeholder  shall 
not  institute  a  suit  of  interpleader. 

What  is  an  interpleader-suit.— An  interpleader-suit  is  one  in  which  the 
real  dispute  is  between  the  defendants  only,  and  the  defendants  interplead^  that 
is  to  say,  plead  against  each  other  instead  of  pleading  against  the  plaintiff  as  in  an 
ordinary  suit.  In  every  interpleader-suit  there  must  be  some  payment  or  pro- 
perty in  dispute  between  the  defendants  only,  and  the  position  of  the  plaintiff 
must  be  that  of  a  stakeholder  merely  who  holds  the  stake  or  property  in  dispute 
in  readiness  to  deliver  it  to  such  of  the  defendants  as  may  be  declared  by  the 
Court  to  be  entitled  to  it.  Thus  suppose  certain  property  is  claimed  by  A  as  well 
as  by  B,  and  X  is  in  possession  of  that  property,  and  claims  no  interest  in  the 
property  himself,  and  is  ready  and  willing  to  deliver  it  to  such  party  as  may  be 
declared  by  the  Court  to  be  the  right  owner  of  it,  X  as  plaintiff  may  institute  an 
interpleader-suit  against  A  and  B  as  defendants.  In  such  a  case,  X  will,  as  a 
rule,  be  dismissed  from  the  suit  at  the  first  hearing  after  his  costs  are  provided, 
for,  and  A  and  B  will  be  left  to  interplead  and  to  fight  the  matter  out  between 
themselves  exactly  as  if  one  of  them  was  plaintiff  and  the  other  was  defendant 
(s.  473).  But  before  the  plaintiff  is  dismissed  from  the  suit,  he  must  deposit  the 
property  in  dispute  in  Court  (s.  472). 

The  plaintiff's  interest  in  an  interplead  er-snit  mnstbe  that  of  a  mere 

stakeholder. — A  Railway  Company  may  institute  an  interpleader  suit  against 
A  and  B^  if  the  goods  in  its  possession  are  claimed  by  A  and  B  adversely  to  each 
other,  even  though  it  may  claim  a  lien  on  the  goods  for  wharfage,  demurrage  or 
freight ;  the  interest  of  the  Company  in  such  a  case  is  that  of  a  mere  stakeholder, 
though  a  lien  is  claimed  for  wharfage,  demurrage  and  freight  (k), 

A  holds  in  his  hands  a  sum  of  Rs.  5,000  which  is  claimed  by  B  and  C 
adversely  to  each  other.  A  institutes  an  interpleader-suit  against  B  and  C.  It  is 
found  at  the  hearing  that  A  had  entered  into  an  agreement  with  B  before  the 
institution  of  the  suit  that  if  B  succeeded  in  the  suit,  he  should  accept  from  A 
Rs.  4,000  only  in  full  satisfaction  of  his  claim.  The  suit  must  be  dismissed,  for  A 
has,  by  virtue  of  the  agreement,  an  interest  in  the  subject-matter  of  the  suit,, 
which  is  certainly  more  than  the  interest  of  a  mere  stakeholder  (/). 

471.     In  every  suit  of  interpleader  the  plaint  must,  in 
^,  .    .       .     .         addition  to  the  other  statements  necessary 

Plamt  m  such  suit.  «.  i    •  .    ^ 

for  plaints,  state — 

(a)  that  the  plaintiff  has  no  interest  in  the  things  claim- 
ed otherwise  than  as  a  mere  stakeholder  : 

(fc)    Bombay  and  Baroda  By,  Co.  v.  Sassoon,    I    (I)    Murieta  v.  South  American  Coy.,  62  L    . 
liBom.2Sl;  Allenboroughy,  St,  Katha-  Q.  B.  396. 

Tine  Docks,  3  C.  P.  D.  450.  I 
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412^4  (^)  *^^  claims  made  by  the  defendants  severally  ;  and 

(c)  that  there  is  no  collusion  between  the  plaintiff  and 
any  of  the  defendants. 

472.     When  the  thing  claimed  is  capable  of  being  paid 
Payment   of    thing     into  Court  OF  placed  in   the  custody    of 
claimed  into  Court.         f^c  Court,  the  plaintiff  must  so  pay  or 
place  it  before  he  can  be  entitled  to  any  order  in  the  suit. 

Procedure    at   first         473.     At  the  first  hearing  the  Court 

hearing.  may— 

(a)  declare  that  the  plaintiff  is  discharged  from  all 
liability  to  the  defendants  in  respect  of  the 
thing  claimed,  award  him  his  costs,  and  dismiss 
him  from  the  suit  ; 

or,  if  it  thinks  that  justice  or  convenience  so  require, 

(6)   retain  all  parties   until  the  final  disposal  of  the 
suit ; 

and,  if  it  finds  that  the  admissions  of  the  parties  or 
other  evidence  enable  it, 

(c)  adjudicate  the  title  to  the  thing  claimed ;  or  else 

it  may 

(d)  direct  the  defendants  to  interplead  one  another  by 

filing  statements  and  entering  into  evidence  for 
the  purpose  of  bringing  their  respective  claims 
before  the  Court,  and  shall  adjudicate  on  such 
claims. 

474.     Nothing  in  this  chapter  shall  be  taken  to  enable 

When  agents  and  ^^^^^  \^  ?^?  ^^f^}^  principals,  or  tcnanis 
tenants  may  institute  to  sue  their  landlord^,  lor  the  purpo:*e  of 
interpieader-suits.  compelling  them  to  interplead  with  any 

persons   other   than    persons   making   claim  through    such 
principals  or  landlords. 

fll$tstrations, 

(a.)  A  deposits  a  box  of  jewels  with  9  as  his  agent.  C  alleges  that  the  jewels  were  wrong- 
fully obtained  ftxrni  him  by  At  and  claims  them  from  B.  B  cannot  Institute  an  interpleader-suit 
against  A  and  C. 

(b.)  A  deposits  a  box  of  jewels  with  B  as  his  agent.  He  then  writes  to  C  for  the  purpose 
of  malung  the  jewels  a  security  for  a  debt  due  from  himself  to  C.  A  afterwards  aUeges  that  Cs  debt 
is  satisfied,  and  C  alleges  the  contrary.  Both  claim  the  jewels  from  B,  B  may  institute  an 
interpleader-«uit  against  A  and  C 
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Interpleader-suit  by  agents.— in  ill.  (a),  C  does  not  claim  through  A        Sb« 
(principal),  but  adversely  to  him;   hence  no   interpleader-suit  can  be  brought.     474-476 
In  ill.  (b),    C  claims  through  A  :    hence  B  may  institute  an  interpleader-suit 
against  A  and  C. 

Interpleader-snit  by  tenants, — -^  lets  certain  lands  to  B.  C  alleges 
that  the  lands  never  belonged  to  Ay  and  claims  the  rent  from  B,  B  cannot  institute 
an  interpleader-suit  against  A  and  C  ;  the  reason  is  that  C  claims  adversely  to  A 
(landlord).  But  if  C  claims  the  rent,  alleging  that  the  lands  were  sold  to  him  by 
A  after  the  same  were  let  to  B^  B  may  institute  an  interpleader-suit  against  A 
and  C\  the  reason  is  that  in  this  case  C claims  through  J,  that  is,  as  a  purchaser 
from  A.     See  Indian  Evidence  Act,  s.  116.  ^ 

475.  When  the  suit  is  properly  instituted,  the   Court 
Charge  of  plaintiff's     Daaj    provide   for   the    plaintiff's    costs 

^^^'^-  by  giving  him  a  charge  on  the  things 

claimed  or  in  some  other  effectual  way. 

476.  I£  any  of  the  defendants  in  an  interpleader- suit 
Procedure  where  de-     ^^   actually    suiug    the    Stakeholder    in 

fendant  is  suing  stake-      rCSpCCt     of    the     SUbjCCt      of      SUCh       SUit, 

^^^^^"^^  the    Court   in    which   the    suit    against 

the  stakeholder  is  pending  shall,  on  being  duly  informed 
b}  the  Court  which  passed  the  decree  in  the  interpleader- 
suit  in  favour  of  the  stakeholder,  that  auch  decree  has  been 
passed,  stay  the  proceedings  as  against  him  ;  and  his 
costs  in  the  suit  so  stayed  may  be  pro- 
vided for  in  such  suit ;  but,  if,  and  so 
far,  as,  they  are  not  provided  for  in  that  suit,  they  may  be 
added  to  his  costs  incurred  in  the  interpleader-suit. 
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PART  IV. 

Provisional   Remedies. 


I 


CHAPTER  XXXIV. 
Of  Arrest  and  Attachment  before  Judgment. 

A, — Arrest  Before  Judgment. 
477,      If  at  any  stage  of  any  suit,  other  than  a  suit  for 

When   plaintifF  may       ^^6      poSSeSSioU      of       immoveable       pro- 
apply  that  security  be     perty,    tJie   plaintiff    satisfies   the  Court 
by  affidavit  or  otherwise — 

that  the  defendant,  with  intent  to  avoid  or  delay  the 
plaintiff,  or  to  avoid  any  process  of  the  Court,  or  to 
obstruct  or  delay  the  execution  of  any  decree  that  may  be 
passed  against  him — 

(a)  has  absconded  or  left  the  jurisdiction  of  the  Court, 
or 

(Jb)  is  about  to  abscond  or  to  leave  the  jurisdiction 
of  the  Court,  or 

(c)  has  disposed  of,  or  removed  from  the  jurisdiction 
of  the  Court  his  property  or  any  part  thereof,  or 

that  the  defendant  is  about  to  leave  British  India  under 
circumstance  affording  reasonable  probability 
that  the  plaintiff  will  or  may  thereby  be  ob- 
structed or  delayed  in  the  execution  of  any 
decree  that  may  be  passed  against  the  defend- 
ant in  the  suit, 

the  plaintiff  may  apply  to  the  Court  that  security  be 
taken  for  the  appearance  of  the  defendant  to 
answer  any  decree  that  may  be  passed  against 
him  in  the  suit. 

Scope  of  the  Chapter  —  Chapter  XIX  deals  with  attachment  of  the 
property  of  a  judgment-debtor  and  of  his  arrest  in  execution  of  a  decree  against 
him.  The  present  Chapter  lays  down  rules  as  to  the  arrest  and  attachment 
of  the  property  of  a  defendant  before  any  judgment  is  passed  against  him.     The 
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object  is  to  secure  the  plaintiff  against  any  attempt  on  the  part  of  the  defen-         -Ss. 
dant  to  defeat  the  execution  of  any  decree  that  may  be  passed  against  him.  f*477-479 

**  Beasonable  probability."— Where  the  defendant  is  about  to  leave  British 
India,  it  is  not  necessary  to  prove  any  **  intent ''  on  his  part  to  obstruct  or  delay 
the  execution  of  any  decree  that  may  be  passed  against  him.  It  iS;  enough  if 
the  circumstances  under  which  he  is  about  to  leave  British  India  afford  a 
**  reasonable  probability  "  that  any  decree  that  may  be  passed  against  him  in 
the  suit  will  thereby  be  obstructed  or  delayed  in  execution  (m). 

A 

The  suit  miUlt  be  bona  fide> — in  every  case  where  an  application 
is  made  under  this  section  for  security,  the  Court  must  be  satisfied  that  the 
suit  is  bond  fide.  Where  a  plaintiff  is  indisputably  entitled  to  a  part  of 
the  relief  claimed  in  the  plaint,  the  mere  circumstance  of  the  rest  of  the 
plaintiff's  claim  being  of  a  disputable  character  will  not  render  the  suit 
maid  fide  (n). 

Oonsequence  of  obtaining  arrest  on  insnfllcient  grounds. —See  s.  491. 
478«     If  the  CJourt,   after   examin- 

Order    to   bring    up      .  ,i  t         j.  j  •!_•  i_ 

defendant    to    show     mg   the    applicant,   and     making    such 
cause  why  he  should     further   investigation   as   it   thinks    fit, 

not  give  security.  •  .  •    /»     i  ° 

IS  satisfied — 

that  the  defendant,  with  any  such  intent  as  aforesaid, — 

(a)  has  absconded  or  left  the  jurisdiction  of  the  Court,  or 

{b)  is  about  to  abscond  or  to  leave  the  jurisdiction  of 
the  Court,  or 

(c)  has  disposed  of,  or  removed  from  the  jurisdiction 
of  the  Court  his  property  or  any  part  thereof,  or 

that  the  defendant  is  about  to  leave  British  India 
under  the  circumstances  last  aforesaid, 

the  Court  may  issue  a  warrant  to  arrest  the  defendant 
and  bring  him  before  the  Court  to  show  cause 
why  he  should  not  give  security  for  his  ap- 
pearance. 

479.     If  the  defendant  fail  to   show   such  cause,    the 
t*  ^  r   J    .  r  I  .      Court  shall  order  him  either   to   deposit 

If  defendant  fail  to       .      ^  ,  f^      ^ 

show  cause,  Court  may     lu  Lourt  money  or  Other  property  SUI- 
order  him  to  make  de-     ficient  to  answcr  the  claim   against  him, 

posit  or  give  security.  .  •        p       i  •         ^^ 

or  to  give  security  tor  nis  appearance  at 
any  time  when  called  upon  while  the  suit  is  pending,  and 
until  execution  or  satisfaction  of  any  decree  that  may  be 
passed  against  him  in  the  suit. 

(m)    Goutiere  v.  Robert,  2  N.  W.  P.  353.  |      (w)    Probode  Chunder  v.  Downey,  14  CaL  695. 
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47fMl&8  "^^^  surety  shall  bind  himself,  in  default  of   such   ap- 

pearance, to  pay  any  sum   of  money   which   the   defendant 
may  be  ordered  to  pay  in  the  suit. 

480.  The  surety  for  the  appearance  of  the  defendant 
Procedure  in  case  of    ^^ay  ot  any  time  apply  to  the  Court  in 

application  by  surety     which    he    became   such   surety    to   be 
to  be  discharged.  discharged  from  his  obUgation. 

On  such  application  being  made,  the  Court  shall  sum- 
mon the  defendant  to  appear,  or,  ii^  it  thinks  fit,  may  issue  a 
warrant  for  his  arrest  in  the  first  instance. 

On  the  appearance  of  the  defendant  pursuant  to  the 
summons  or  warrant,  or  on  his  voluntary  surrender,  the 
Court  shall  direct  the  surety  to  be  discharged  from  his  obliga- 
tion, and  shall  call  upon  the  defendant  to  find  fresh  security. 

481.  If  the  defendant  fail  to  comply  with   any   order 

under  section  479  or  section  480,  the 
feird^t^"^s^to*^gfv^  Court  may  commit  him  to  jail  until  the 
security  or  Bnd  fresh  dccisiou  of  the  suit,  or,  if  judgment  be 
^^*^'^'  given    against   the  defendant,  until    the 

execution  of  the  decree  : 

Provided  that  no  person  shall  be  imprisoned  under  this 
section  in  any  case  for  a  longer  period  than  six  months,  nor 
for  a  longer  period  than  six  weeks  when  the  amount  or 
value  of  the  subject-matter  of  the  suit  does  not  exceed  fifty 
rupees : 

Provided  that  no  person  shall  be  detained  in  prison 
under  this  section  after  he  has  complied  with  such  order. 

482.  The  provisions  of  section  339  as  to  allowances 
Subsistence   of  de-     payable  for  the  subsistence  of  judgment 

fendants  arrested.  dcbtors    shall    apply    to  all   defendants 

arrested  under  this  chapter. 

B. — Attachment  before  Judgment. 

483.  If,  at  any  stage  of  any  suit,  the  plaintiff  satisfies 
Application     before     the  Court  by  affidavit  or   otherwise   that 

from°de"L<Snt*to"sat^     the  defendant,  with  intent  to  obstruct  or 
isfv  decree,    and,  in     dclav  the  exccutiou  of  auv  dccrcc  that 

default,  for  attachment  •',  j  •      .  i  •      "^ 

of  property.  may  be  passed  agamst  him — 
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(a)  is  about  to  dispose  of  the  whole  or  any   part  of     *•  *®^ 
his  property,  or  to  remove  the  same  from   the 
jurisdiction  of  the  Court  in  which  the   suit  is 
pending,  or 

{0)  has  quitted  the  jurisdiction  of  the  Court  leaving 
therein  property  belonging  to  him, 

the  plaintiff  may  apply  to  the  Court  to  call  upon  the 
defendant  to  furnish  security  to  satisfy  any 
decree  that  may  be  passed  against  him  in  such 
suit  and,  on  his  failing  to  give  such  security, 
to  direct  that  any  portion  of  his  property 
within  the  jurisdiction  of  the  Court  shall  be 
attached  until  the  further  order  of  the  Court. 

The  application  shall,  unless    the   Court  otherwise   di- 

Contcnts  of  appUca-     rects,  Specify  the  property  required  to  be 

*«o°-  attached  and  the  estimated  value  thereof. 

Object  of  the  sectioil- — The  main  object  of  an  attachment  before  judg- 
ment is  to  enable  the  plaintiff  to  realize  the  amount  of  the  decree,  supposing  a 
decree  is  eventually  made,  from  the  defendant's  property  (o). 

**  Any  portion  of  his  property.  "—The  expression  ••  property"  includes 
property  of  every  description  whether  moveable  or  immoveable  (/>). 

Property  "  within  **  the  jorisdiction  of  the  Conrt  There  is  a  conflict  of 
decisions  on  the  question  whether  the  terms  of  ss.  483  and  484,  read  with  s.  648, 
do  or  do  not  authorize  the  Court  to  attach  property  beyond  jurisdiction.  It  has 
been  held  by  the  High  Courts  of  Madras  and  Bombay  that  in  the  case  of  an 
attachment  before  judgment  the  only  property  that  could  be  attached  is  property 
within  the  jurisdiction  of  the  Court  (q).  On  the  other  hand,  it  has  been  held  by  the 
Calcutta  High  Court,  that  property  beyond  the  jurisdiction  of  the  Court  may  also 
be  attached  before  judgment  (r). 

Effect  of  vesting  order  on  attachment  before  judgment.— See  notes 

under  the  same  heading  on  p.  437  below. 

Principle  of  8.  276  applies  to  attachment  before  jndgm^nt.  S.  276  of 
the  Code  provides  that  when  property  is  attached  in  execution  of  a  decree^  any 
alienation  of  the  property  so  attached  during  the  continuance  of  the  attachment 
shall  be  void  as  against  all  claims  enforceable  under  the  attachment.  The  same 
principle  applies  in  the  case  of  attachment  be/ore  judgment ^  provided  that  a  decree 
is  ultimately  passed  for  the  plaintiff  at  whose  instance  the  attachment  was  made. 
This  clearly  appears  from  s.  488  which  provides  that  an  attachment  before  judg- 
ment shall  be  removed  when  the  suit  is  dismissed  (s). 


(o)    Qanu  Singh  ▼.  Jangi  Lai,  26  Cal.   53),  at 

p.  533. 
(p)    Chedi  Lai  v.  KuarjU  17  All.  82 ;    BUham- 

baer  v.  Sukhdevi,  16  All.  186. 
(g)   Krishnaaami  Y,  Engel,  8  Mad.  20;  Baja 


V.  Jankibai,  5  Bom.  L.  B.  570. 
(r)    Bam  Pertab  v.  Madho  Bat,  7  Cal.  W.  N. 

216. 
(«)    Qanu  Singh  ▼.  Jangi  Lai,  26  Cal.  531. 
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484  487  484.     If  the  Court,  after  examining  the  applicant  and 

Court  may  call  on     P^^i^g  ^iiy  further  investigation  which 

defendant  to  furnish     it  thinks  fit,  18  satisfied  that  the  defend- 

security  or  show  cause.     ^^^  -^  ^|^^^  ^  disposc  of  or  removc  his 

property,  with  intent  to  obstruct  or  delay  the  execution  of 
any  decree  that  may  be  passed  against  him  in  the  suit,  or 
that  he  has,  with  such  intent,  quitted  the  jurisdiction  of  the 
Court,  leaving  therein  property  belonging  to  him.  the  Court 
may  require  him,  within  a  time  to  be  fixed  by  the  Court, 
either  to  furnish  security  in  such  sum  as  may  be  specified  in 
the  order,  to  produce  and  place  at  the  disposal  of  the  Court, 
when  required,  the  said  property  of  the  value  of  the  same,  or 
such  portion  thereof,  as  may  be  sufiicientto  satisfy  the  decree, 
or  to  appear  and  show  cause  why  he  should  not  furnish 
security. 

The  Court  may  also  in  the  order  direct  the  conditional 
attachment  of  the  whole  or  any  portion  of  the  property 
specified  in  the  application, 

485.  If  the   defendant  fail   to   show   cause   why  he 
Attachment  if  cause     sbould   uot   f umish   Security,   or   feil  to 

not  shown  or  security  fumish  the  sccurity  required,  within  the 
time  fixed  by  the  dourt,  the  Court  may 
order  that  the  property  specified  in  the  application,  or  sudh 
portion  thereof  as  appears  sufficient  to  satisfy  any  decree 
which  may  be  passed  in  the  suit,  shall  be  attached. 

If  the  defendant  show  such  cause  or  furnish  the  required 

Withdrawal  of   at-     Security,   and  the  property  specified   in 

tachment.  the  application  or  any   portion  of  it  has 

been  attached,  the   Court  shall  order  the  attachment  to  be 

withdrawn. 

486.  The  attachment  shall  be  made  in  the   manner 
Mode  of  making  at-     herein    provided   for  the    attachment  of 

tachment.  property   in  execution   of  a   decree  for 

money. 

487.  If  any  claim  be  preferred  to  the  property  at- 
investigation      of     tachcd     before     judgment,     such    claim 

toched  ^^bcfo^'^'^u^-     shall  be  investigated  in  the  manner  here- 
ment.  in-bcforc   provided  for  the  investigation 

of  claims  to  property  attached  in  execution  of  a  decree  for 
money. 
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Removal  of  attach- 
ment when  security 
furnished  or  suit  dis- 
missed. 


488.  When  an  order  of  attachment  before  judgment 
is  passed,  the  Court  which  passed  the 
order  shall  remove  the  attachment  when- 
ever the  defendant  furnishes  the  security 
required,  together  with  security  for  the 
costs  of  the  attachment,  or  when  the  suit  is  dismissed. 

489«     Attachment  before  judgment  shall  not  affect  the 

Attachment  not  to     Hghts,  existing  prfor  to  the  attachment, 

affect  rights  of  stran-     of  Dcrsous  uot  parties  to  the   suit,   nor 

gers,    or    bar   decree-      ,       *  i     i  t  t  •      . 

holder  from  applying     bar  any  person  holding  a  decree  agamst 
^^'^  ^^^'  the  defendant  from  applying  for  the  sale 

of  the  property  under  the  attachment  in  execution  of  such 
decree 

EfTectofvestiDg  order  on  attachment  before  Judgment. -Attachment 
before  judgment  does  not  confer  any  priority  as  against  the  Official  Assignee, 
though  the  plaintiff  at  whose  instance  the  attachment  was  made  may  ultimately 
obtain  a  decree  in  the  suit.  A  sues  B  and  attaches  B*8  property  before  judgment. 
A  decree  is  then  passed  for  A .  Between  the  date  of  the  attachment  and  the  date 
of  the  decree  ^*s  property  vests  in  the  Official  Assignee  under  a  vesting  order. 
The  Official  Assignee  applies  to  the  Court  for  removal  of  the  attachment  on  the 
ground  that  the  property  has  vested  in  him^  A  contends  that  the  attachment 
being  prior  to  the  date  of  the  vesting  order,  his  claim  has  a  priority  over  that  of 
the  Official  Assignee.  A*s  contention  will  not  be  upheld,  and  the  attachment  will 
be  removed  (/).  See  notes  under  the  head  **  Effect  of  vesting  order  on  attach- 
ment," p.  292  ante, 

490.  Where  property  is  under  attachment  by  virtue 
of  the  provisions  of  this  chapter,  and  a 
decree  is  given  in  favour  of  the  plaintiff, 
it  shall  not  be  necessary  to  re-attach  the 
property  in  execution  of  such  decree. 

Scope  of  the  section- — The  effect  of  this  section  is  merely  to  take  away 
the  necessity  for  a  re -attachment  of  the  property  (m).  But  it  does  not  exempt 
the  plaintiff,  when  a  decree  follows  the  attachment,  from  making  the  usual  ap- 
plication for  execution  under  s.  230,  nor  does  it  give  him  any  right  to  preferential 
treatment  over  other  decree-holders  who  may  have  applied  for  a  rateable  distri- 
bution under  s.  295  (v). 

C, — Compensation  for  Improper  Arrests  or  Attachments. 

491.  If  in  any  suit  in  which  an  arrest 
or  attachment  has  been  effected,  it  appears 
to  the  Court  that  such  arrest  or  attachment 
was  applied  for  on  insufficient  groimds. 


488-491 


Property  attached 
under  chapter  not  to 
be  re-attached  in  exe- 
cution of  decree. 


Compensation  for 
obtaining  arrest  or  at- 
tachment on  insuffi- 
cient grounds. 


(0  8Mh  KrUto  v.  MiUer,  10  Cal.  150;  Sada|^ 
appa.y,  Ponnama,  8  Mad.  554 ;  Turner 
V.  Pe$tonji  Fardun/i,  20  Bom.  403; 
Kristna»a%omy  v.    Offldal  A$9ignee  of 


ITadnM,  26  Mad.  673. 
(u)   Pallonji  v.  Jordan,  12  Bom.  40a 
(v)    Sewdut  Boy  y.  8re€  Canto^  33  Cal. 
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S.  €91  Qj.  if  the  suit  of  the  plaintiff  fails,  and  it  appears  to  the 

Court  that  there  was  no  probable  ground  for  instituting  the 
suit. 

the  Court  may,  on  the  application  of  the  defendant, 
award  against  the  plaintiff  in  its  decree  such  amount,  not 
exceeding  one  thousand  rupees,  as  it  deems  a  reasonable 
compensation  to  the  defendant  for  the  expense  or  injury 
caused  to  him  by  the  arrest  or  attachment : 

Provided  that  the  Court  shall  not  award  under  this  sec- 
p^^^j^  tion  a  larger  amount  than  it  might  decree 

in  a  suit  for  compensation. 

An  award  under  this  section  shall  bar  any  suit  for  com- 
pensation in  respect  of  such  arrest  or  attachment. 

Scope  of  the  section* — ^This  section  provides  for  compeosation  to  the 
defendant  in  the  two  following  cases : — 

I.    (1)    Where  an  arrest  or  attachment  before  judgment  is  effected^  and 
(2)    it  was  obtained  on  insufficient  grounds, 

II.     (1)    Where  sm  arrest  or  detachment  before  judgment  is  effected^  and 

(2)  the  plaintiff /ai7s  in  the  suit,  and 

(3)  there  was  no  probable  ground  for  instituting  the  suit. 

In  case  II  it  is  not  necessary  to  show  that  the  arrest  or  attachment  was 
obtained  on  insufficient  grounds .  It  is  enough  if  the  plaintiff  /ai/s  in  the  suit, 
smd  there  was  no  probable  ground  for  instituting  the  suit.  The  principle  is  that 
a  plaintiff,  who  has  obtained  an  arrest  or  attachment  by  instituting  a  suit  without 
any  probable  ground,  should  be  punished  as  much  as  a  plaintiff  who  has  obtained 
the  process  on  insufficient  grounds. 

This  section  is  no  bar  to  a  regular  suit.— This  section  provides  a 

summary  remedy  for  an  injured  defendant,  and  enables  him  to  seek  compen- 
sation for  the  injury  done  to  him  by  the  plaintiff  by  merely  presenting  an  appli- 
cation to  the  Courts  instead  of  resorting  to  the  expensive  machinery  of  a 
regular  suit.  But  the  remedy  under  this  section  is  optional,  and  an  injured  de- 
fendant may,  if  he  so  chooses,  institute  a  regular  suit  against  the  plaintiff  for 
compensation  for  wrongful  arrest  or  attachment.  This  clearly  appears  from  the 
last  clause  of  the  section,  which  impliedly  recognizes  the  right  of  a  defendant  to 
institute  a  regular  suit  for  compensation. 

*'0n  iosufficient  grounds. '*~These  words  are  equivalent  to  **  without 
reasonable  and  probable  cause  ^  (w). 

An  awai^  tinder  this  section  is  a  bar  to  a  regular  suit.- Once  an  appli- 
cation is  made  by  a  defendant  under  this  section  for  compensation  for  wrongful 
arrest  or  attachment,  and  an  award  is  made  under  this  section,  the  defendant 
cannot  institute  a  regular  suit  for  compensation  for  the  same  xvrong  whether 
any  compensation  is  awarded  to  him  or  not.    In  other  words,  the  disposal  of 

(w)   Roulet  V.  FetterU,  M  Bom.  717,  720. 
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an  application  under  this  section  will  have  the  effect  of  res  judicata  so  as  to  bar  80* 

any  subsequent  suit  in  respect  of  the  same  cause  of  action.    Note  that  it  is  the     491-492 
disposal  of  the  application,  and  not  the  mere  presenting  of  the  application,  that 
is  a  bar  to  a  regular  suit. 

Amoimt  of  compensation.— Note  that  the  amount  of  compensation  under 
this  section  cannot  exceed  Rs.  1,000.  Where  a  defendant  claims  a  larger  amount  of 
compensation,  he  must  institute  a  regular  st*it« 

Right  of  defendant  who  has  not  been  summoned  to  apply  for  com- 
pensation under  this  seCvion'— if  a  defendant  is  arrested  before  judgment,  he 
is  entitled  to  apply  for  compensation  under  this  section,  though  he  has  not  been 
served  with  a  summons  in  the  suit  (x), 

Oonnter-claim  for  compensation  in  a  summary  suit.— if  a  defendant  is 

arrested  before  judgment  in  a  summary  suit  brought  against  him  on  a  negotiable 
instrument  under  chapter  99  of  the  Code,  and  claims  compensation  for  such 
surest  under  the  present  section,  he  is  entitled  on  that  ground  to  apply  for  leave 
to  defend  the  suit  under  s.  593;  and  if  a  primd  facie  case  is  made  out,  leave  to 
defend  should  be  given  {y).    Read  s.  533  in  this  connection. 

Provincial  Small  Cause  Courts.— A  Provincial  Small  Cause  Court  has 
jurisdiction  under  this  section  to  award  compensation  to  a  defendant  for  wrong- 
ful arrest  or  attachment  (s). 

Appeal'— No  appeal  lies  from  an  order  under  this  section  (a). 


CHAPTER;  XXXV. 

Of  Temporary  Injunctions  and  Interlocutory  Orders. 

A. —  Temporary  Injunctions. 

Cases  in  which  tem-         ^^2.     If  in  any   suit  it  is  proved  by 

porary  mjunction  may         /v»  j      .  i     f 

be  granted.  amdavit  OF  Otherwise — 

('/)  that  any  property  in  dispute  in  a  suit  is  in  dan- 
ger of  being  wasted,  damaged  or  alienated  by 
any  party  to  the  suit,  or  wrongfully  sold  in 
execution  of  a  decree,  or 

(6)  that  the  defendant  threatens,  or  is  about,  to  remove 
or  dispose  of  his  property  with  intent  to  defraud 
his  creditors, 

the  Court  may  by  order  grant  a  temporary  injunction 
to  restrain  such  act,  or  give  such  other  order,  for  the  purpose 
of  staying  and  preventing  the  wasting,  damaging,  alienation, 
sale,  removal  or  disposition  of  the  property  as  the  Court 
thinks  fit,  or  refuse  such  injunction  or  other  order. 


«i 


SyedAliv,  Adih.VS  Bom,  W)  I    (a)    ZforcMJnaa  y.  Oovindo,  24  Mad.  62 ;  Rom 

B<mlet  ▼.  Fetterle,  18  Bom.  717.  Sinuh  v.  Salig  Ram,  28  All.  84. 

Ihrahi  v.  Scmgaram^  26  Mad.  504.  I 
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8«  M8  Temparary  and  perpetual  injimctioiie'— injunctions  are  of  two  kinds, 

temporary  and  perpetual.  Temporary  injunctions  su*e  regulated  by  ss.  492-493  of 
the  Code ;  perpetual  injunctions  are  regulated  by  ss.  55-57  of  the  SpeciBc  Relief 
Act  I  of  1897.  A  party  against  whom  a  perpetual  injunction  is  granted  is  thereby 
restrained  for  ever  from  doing  the  act  complsuned  of.  A  perpetual  injunction  can 
only  be  granted  by  final  decree  made  at  the  hearing  and  upon  the  merits  of  the 
suit.  A  temporary  or  interim  injunction,  on  the  other  hand,  may  be  granted  on 
an  interlocutory  application  at  any  period  of  the  suit.  The  injunction  is  called 
temporary^  for  it  is  granted  until  the  suit  is  disposed  of  or  until  the  further  order 
of  the  Court  (6).  Thus  if  il's  neighbour  commences  to  build  on  a  plot  of  land 
bielonging  to  him  a  house  which,  if  completed,  would  obstruct  the  access  of  light 
and  air  enjoyed  by  A  over  the  said  plot  to  the  windows  of  his  house  in  respect  of 
which  he  claims  sm  easement,  he  {A)  may  sue  his  neighbour  for  a  perpetual  injunc- 
tion restraining  him  from  building  so  as  to  disturb  the  easement  claimed  by  him 
(i4),  and  may  at  any  time  after  the  institution  of  the  suit  apply  to  the  Court  under 
the  present  section  for  a  temporary  injunction  restraining  the  defendant  from 
building  until  the  suit  is  disposed  of.  In  such  a  case  the  ground  of  the  application 
would  be  that  A^s  property  was,  to  use  the  words  of  cl.  (a)  of  the  section,  **  in 
danger  of  being  damaged  '*  by  the  action  of  his  neighbour. 

Granting  of  temporary  injunction  discretionary.—'*  The  granting  of  a 
temporary  injunction  under  the  powers  conferred  by  this  section  is  a  matter  of 
discretion.  True  it  is  a  matter  of  judicial  discretion.  But  if  the  Court  which 
grants  the  injunction  rightly  appreciates  the  facts  and  applies  to  those  facts  the 
true  principles,  then  that  is  a  sound  exercise  of  judicial  discretion  **  (c).  One 
of  those  principles  is  that  the  Court,  in  granting  a  temporary  injunction,  will  first 
see  that  there  is  a  bond  fide  contention  between  the  parties,  and  then,  on  which 
side,  in  the  event  of  success,  will  lie  the  balance  of  inconvenience  if  the  injunction 
does  not  issue  (d).  Or,  as  stated  in  the  judgment  of  Cotton,  L.  J.,  in  Preston  v. 
Luck  (e),  to  entitle  a  plaintiff  to  an  interlocutory  injunction  the  Court  should  be 
satisfied  that  there  is  a  serious  question  to  be  tried  at  the  hearing,  and  that  on  the 
facts  before  it  there  is  a  probability  that  the  plaintiff  is  entitled  to  relief.  Ano- 
ther principle  is  that  where  a  perpetual  injunction  is  sued  for,  and  the  plaintiff 
applies  for  a  temporary  injunction,  the  Court  will  grant  a  temporary  injunction  if 
the  effect  of  not  granting  such  injunction  will  be  to  deprive  the  plaintiff  for  ever 
of  the  right  claimed  by  him  in  the  suit.  Thus  where  a  Hindu,  complaining  that 
his  wife  was  about  to  have  his  daughter  married  without  his  consent,  brought  a 
suit  against  his  wife  for  a  declaration  that  he  was  entitled  to  the  custody  of 
his  daughter  and  for  an  injunction  against  her  marriage  without  his  consent,  and 
applied  for  a  temporary  injunction  to  restrain  the  wife  from  celebrating  the 
marriage,  the  Court  granted  the  temporary  injunction  on  the  ground  that  if  the 
injunction  were  not  granted,  the  marriage  was  sure  to  be  performed,  and  the  same 
would  then  be  final,  though  performed  without  the  father^s  consent  (/).  See  notes 
to  s.  493  under  the  head  * '  Principles  governing  temporary  injunctions  to  restrain 
breach  of  contracts.*' 

Duration  of  temporary  inJnnction> — A  temporary  injunction  may  be 
granted  until  the  suit  is  disposed  of  or  until  the  further  order  of  the  Court.  When 
a  temporary  injunction  is  granted  **  until  the  further  order  of  the  Court,"  and  the  in- 
junction is  not  dissolved  pending  the  suit,  it  comes  to  an  end  when  the  suit  is  dis- 


t 


h)    Specific  Relief  Act.  1877.  s.  53. 

0)     Pet  White,  C.  /..  In  Subba  v.  Ha/i  Ba4r 

9ha,  26  Mad.  168, 174. 
(d)   Doherty  y.  Allman,  3  App.  Gas.  709 ;  Sub- 


ba  ▼.  Hafi  Badaha,  26  Mad.  168.  175. 
17  C.  D.  407. 506. 
Nanabhai  y.  Jtmardhan,  12  Bom.  110. 


(e)    27  C.  D.  407. 506. 
(/)   Nanab:    '      " 
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posed  of.  After  the  decree  is  passed,  the  Court  that  passed  the  decree  has  no 
power  to  gran^  a  further  temporary  injunction  (^) .  But  if  an  appeal  is  preferred  from 
the  decree,  the  Court  of  Appeal,  it  would  seem,  may  grant  a  temporary  injunction 
under  this  section  (/t). 

Illustration, 
A  sues  B  in  the  Court  of  a  Subordinate  Judge  for  a  declaration  of  his  title  to 
certain  property,  and  obtains  a  temporary  injunction  restraining  B  from  selling 
the  property  which  B  was  about  to  sell  "until  the  suit  is  disposed  of.**  A  fails  to  prove 
his  title  to  the  property,  and  the  suit  is  dismissed.  A  appeals  from  the  decree  ta 
the  High  Court.  (The  suit  being  dismissed,  the  injunction  is  dissolved,  and  B  could 
therefore  sell  the  property.]  A  then  applies  to  the  Court  of  the  Subordinate  Judge 
for  a  further  injunction  restraining  B  from  selling  the  property  until  the  appeal 
to  the  High  Court  has  been  heard.  The  Subordmate  Judge  has  no  power  to  grant 
the  injunction:  Gossain  Money  v.  Guru  Pershad,  11  Cal.  146.  In  the  above  case, 
the  Court  said:  '*  If  any  Court  has  a  right  to  grant  an  injunction  now,  we  presume 
it  would  be  the  Court  of  Appeal.'' 

Effect  of  temporary  injIUICtioll* — The  effect  of  a  temporary  injunction 
granted  under  this  section  is  not  to  make  a  subsequent  alienation  of  the  property 
void.  Hence  if  a  party,  against  whom  a  temporary  injunction  is  granted  restrain, 
ing  him  from  alienating  the  property,  sells  or  mortgages  the  property  pending  the 
injunction,  the  sale  or  mortgage  is  not  void.  The  only  penalty  A  incurs  by  alienat- 
ing the  property  in  spite  of  the  injunction  is  that  prescribed  by  the  3rd  paragraph 
of  8.  493,  namely,  that  his  other  property  may  be  attached  and  sold  for  awarding 
out  of  the  sale-proceeds  compensation  to  the  party  on  whose  application  the  in- 
junction  was  granted,  or  that  he  may  be  imprisoned,  or  he  may  be  subjected  to 
both  these  penalties.  In  this  respect  a  temporary  injunction  has  a  different  effect 
from  an  attachment,  for  it  will  be  seen  on  referring  to  s.  276  that  when  property 
is  attached,  any  private  alienation  of  the  property  made  pending  the  attachment 
is  void  against  all  claims  enforceable  under  the  attachment  (t), 

"Property  in  dispute  in  a  suit."— Note  that  the  property  in  respect 
of  which  an  injunction  may  be  granted  under  this  section  must  be  the  property 
in  dispute  in  the  suit,  and  no  other  (j).    See  notes  to  s.  499. 

"Property  in  danger  of  being  wrongfully  sold  in  execution  of  a 
decree*" — Certain  property  attached  in  execution  of  a  decree  obtained  by  A 
against  B  is  notified  for  sale  at  the  instance  of  A,  C,  alleging  that  the  property 
belongs  to  him  and  not  to  B,  sues  A  and  B  for  a  declaration  of  his  title  to  the 
property,  and  applies  for  an  injunction  under  this  section  to  restrain  A  from 
bringing  the  property  to  sale  until  the  suit  is  disposed  of.  Has  the  Court  the 
power  to  grant  the  injunction  under  this  section  ?  It  has  been  held  by  the 
High  Court  of  Calcutta,  that  the  Court  has  the  power  to  stay  the  sale  under  this 
section,  for  the  case  is  one  in  which  the  property  in  dispute  in  the  suit  is  *'  in 
danger  of  being  wrongfully  sold  in  execution  of  the  decree."  It  is  immaterial 
that  the  Court  in  which  the  suit  is  brought  is  different  from  the  Court  executing 
the  decree,  or,  so  long  as  it  has  jurisdiction  to  entertain  the  suit,  that  it  is  a 
Court  of  lower  grade  than  the  Court  executing  the  decree.  Thus  if  the  Court 
executing  the  decree  is  the  Court  of  a  District  Judge,  and  the  Court  in  which  the 


S.492 


(0) 
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Shaikh  Moheeooddeen  V.  Shaikh  Ahmed, 
14  W.  R.  384;  Ooaaain  Money  v.  Oour 
Pershad,  11  Cal.  146. 
Ooeeain  Money  v.  Gottr  Perahad,  11  Cal. 
146, 149 ;  Chando  Btbi,  in  the  matter  of 


the  petitUm  o/l  26  AU.  3U. 
(t)    Delhiand  London  Bank  v.  Bam  Narain, 

9  All.  497 ;  ManoTiar  Dae  ▼.  Bam  Autar^ 

25  All.  431. 
( j)    Joynarain  ▼.  Shihpwehad,  6  W.  B.  Mis.  1. 
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Ss.  suit  is  brought  is  the  Court  of  a  Subordinate  Judge,  the  latter  Court,  though  a 

492^98  Court  of  inferior  grade,  has  the  power  under  this  section  to  stay  the  sale  and 
execution  proceedings  pending  before  the  District  Court  (k).  On  the  other  hand, 
it  has  been  held  by  the  High  Court  of  Allahabad  that  the  Court  has  no  power 
under  this  section  to  stay  the  sale,  on  the  ground  that  **in  a  case  like  the 
present  it  is  impossible  to  say  that  the  property  mentioned  is  in  danger  of  being 
wrongfully  sold  in  execution  of  the  decree  "  (/). 

Appeal* — An  order  under  this  section  is  appealable  [s.  588,  cl.  (24)  ] ,  even 
though  it  may  have  been  made  without  jurisdiction  (m). 

PowexB  of  High  OonrtB  to  grant  temporary  injnnctioiis  not  confined 
to  the  terms  of  88*  492  and  493.-^4,  residing  at  Bareilly,  sues  B  in  the  Court 
of  the  Subordinate  Judge  at  Bareilly  to  recover  from  B  a  sum  of  Rs.  1,100  as 
balance  due  to  him  in  respect  of  certain  goods  sent  by  him  from  Bareilly  to  5  in 
Calcutta  for  sale  as  commission  agent.  B  then  sues  A  in  the  High  Court  of  Cal- 
cutta to  recover  from  A  a  sum  of  Rs.  2,300  as  balance  due  to  him  in  respect  of 
the  same  transactions,  and  applies  for  a  temporary  injunction  to  restrain  A  from 
proceeding  with  the  suit  in  the  Bareilly  Court  until  the  disposal  of  the  suit  in  the 
High  Court.  It  is  clear  that  this  case  is  not  covered  either  by  s.  492  or  s.  483. 
Hsis  the  High  Court  power  to  grant  the  injunction  ?  No,  according  to  the  Bombay 
High  Court  (n) ;  yes,  according  to  the  Calcutta  High  Court  (o).  The  Bombay  High 
Court  would  seem  to  proceed  on  the  ground  that  the  powers  of  High  Courts  to 
grant  a  temporary  injunction  are  confined  to  the  terms  of  ss.  492  and  493  of  the 
Code,  and  since  an  injunction  to  restrain  a  party  from  proceeding  with  a  suit  does 
not  come  within  the  terms  of  these  sections,  a  High  Court  has  no  more  power 
than  any  other  Court  to  grant  such  an  injunction.  The  Calcutta  High  Court 
holds  that  the  powers  of  High  Courts  to  grant  temporary  injunctions  are  not  con- 
fined to  the  terms  of  ss.  492  and  493  of  the  Code,  and  that  these  Courts  have  the 
power  under  their  general  equity  jurisdiction  to  grant  such  an  injunction,  in- 
dependently of  the  provisions  of  the  Code.  But  no  Court  other  than  a  High  Court 
can  grant  such  an  injunction,  for  the  powers  of  Courts  other  than  High  Courts  ia 
matters  of  injunctions  are  limited  by  the  provisions  of  ss.  492  and  493. 

493«     In  any  suit  for  restraining  the  defendant  from 

Injunction  to  restrain     Committing  a  breach  of  contract  or  other 

repetition  or  continu-     injury,  whether  Compensation  be  claimed 

ance  of  breach.  .^  ^j^^  ^^^  ^^  ^^^^  ^^  plaintiflF  may,  at 

any  time  after  the  commencement  of  the  suit,  and  either 
before  or  after  judgment  apply  to  the  Court  for  a  temporary 
injunction  to  restrain  the  defendant  from  committing  the 
breach  of  contract  or  injury  complained  of,  or  any  breach  of 
contract  or  injury  of  a  like  kind  arising  out  of  the  same  con- 
tract or  relating  to  the  same  prpoerty  or  right. 

The  Court  may,  by  order,  grant  such  injunction  on  such 
terms  as  to  the  duration  of  the  injunction,  keeping  an  account, 


(k)  Brcjendra  ▼.  Rup  Lai,  12  Cal.  515 ;  Amir 
Ihilhin  V.  Aaminiatrator-Oeneral  of 
Bengah  23  Cal.  361. 

(I)  Chando  Bibi,  in  the  matter  of  the  peti- 
tion of,  26  All.  311. 


[m)    Abdul  V.  Oanavathi,  23  Mad.  517. 
91)    Jairamdas  v.  Zamonlal^  27  Bom.  367. 
,0)    Munffle  Chund  ▼.  Gopal  Bam,  34  Oal.  101 ; 

Bash  Behary  y.  Bhoioani  Chum, 

Cal.  97. 
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giving  security,   or  otherwise,   as  the   Court  thinks  fit,    or     ■•  *^^ 
refuse  the  same. 

In  case  of  disobedience,  an  injunction  granted  under 
this  section  or  section  492  may  be  enforced  by  the  imprison- 
ment of  the  defendant  for  a  term  not  exceeding  six  months, 
or  the  attachment  of  his  property,  or  both. 

No  attachment  under  this  section  shall  remain  in  force 
for  more  than  one  year,  at  the  end  of  which  time,  if  the  de- 
fendant has  not  obeyed  the  injunction,  the  property  attached 
may  be  sold,  and  out  of  the  proceeds  the  Court  may  award 
to  the  plaintiff  such  compensation  as  it  thinks  fit,  and  may 
pay  the  balance,  if  any,  to  the  defendant. 

Scope  of  the  seetioil.— Section  492  enables  the  Court  to  gr^nt  temporaiy 
injunctions  in  the  cases  specified  in  els.  (a)  and  (b)  of  that  section.  The  pt'esent 
section  enables  the  Court  to  grant  temporary  injunctions  to  restrain  a  defendant 
from  committing  a  breach  of  contract  or  other  injury.  The  words  "  other  injury" 
in  this  section  do  not  include  acts  of  trespass  upon  property.  Hence  where  an  appli- 
cation was  made  under  the  present  section  for  a  temporary  injunction  to  restrain 
the  defendant  from  interfering  with  the  management  of  immoveable  property  in 
dispute,  the  application  was  refused  (^). 

PrindpleB  governing  temporary  iidvuictions  to  restrain  a  breach  of 
contracts* — Temporary  injunctions  to  restrain  a  breach  of  contract  are  regulated 
by  the  present  section.  Perpetual  injunctions  to  restrain  a  breach  of  contract  are 
regulated  by  the  Specific  Relief  Act,  1877,  s.  56,  cl.  (f),  and  s.  57.  Section  56, 
cl.  (Ot  of  the  Specific  Relief  Act  provides  that  a  perpetual  injunction  cannot  be 
granted  to  prevent  the  breach  of  contract,  the  performance  of  which  would  not  be 
specifically  enforced.  The  performance  of  a  contract  could  not  be  specifically  enfor- 
ced, and  hence  no  injunction  would  be  granted,  where  damages  would  afford  ade- 
quate relief.  **  The  very  first  principle  of  injunction  law  is  that  you  do  not  obtain 
injunctions  for  actionable  wrongs  [or  for  breach  of  contracts]  for  which  damages 
are  the  proper  remedy"  (q).  In  the  Bombay  case  of  Nusserwanji  v.  Gordon  (r), 
it  was  observed  by  Sir  Charles  Sargent  that  the  issue  of  an  interlocutory  or 
temporary  injunction  is  governed  by  the  same  principles  as  the  granting  of  a 
permanent  injunction  at  the  trial  of  a  case.  Referring  to  these  observations.  Sir 
Arnold  White  in  a  recent  Madras  case  said :  **  Now,  having  regard  to  the  fact 
that  the  law  with  regard  to  the  granting  of  a  perpetual  injunction  is  to  be  found 
in  the  Specific  Relief  Act  and  is  laid  down  with  great  precision  and  that  the  law 
with  regard  to  the  granting  of  a  temporary  injunction  is  to  be  found  in  the  Code 
of  Civil  Procedure  and  is  declared  to  be  a  matter  for  discretion,  if  it  were  neces- 
sary to  consider  the  point  I  am  not  sure  I  should  be  prepared  to  go  quite  so  far  as 
Sir  Charles  Sargent"  (s).  However  that  might  be,  we  find  that  the  following  two 
rules  govern  all  the  cases  on  the  subject  in  hand  : — 

(p)    Darab  Kuar  v.  Qomti  Kuar,  22  All.  449.       l    (r)    6  Bom.  266,  p.  279. 
(g)    Per  Lindley,  L.  J.,  in  LoncUm  and  Blaok.       (s)    Subba  ▼.  Haji  Badsha,  26  Mad.  168, 175. 
VHMll  By,  Co.  ▼.  Cross.  31 G.  D.  364, 369.       | 


Digitized  by 


Google 


444  CIVIL  PROCEDURE   CODE 

> 

B*  498  ^-    1^  A  ^u>^  is  brought  for  specific  performance  of  a  contract  and  for  an 

injunction  to  restrain  the  defendant  from  committing  a  breach  of  the  contract, 
smd  the  plaintiff  applies  for  a  temporary  injunction  to  prevent  the  breach  of  the 
contract  until  the  suit  is  disposed  of»  the  Court  will  decline  to  grant  a  temporary 
injunction,  if  the  plaint  and  the  afiBdavits  filed  by  the  parties  show  <m  the  face 
of  them  that  the  case  is  not  one  for  a  perpetual  injunction  or  for  specific  perfor- 
mance. The  refusal  of  the  applications  for  a  temporary  injunction  in  (1)  Bhikaij'iy 
V.  Bapu  S(yu  (m),  (2)  Haft  Abdul  v.  Hafi  Abdul  (v),  (3)  Nussurwanji  v.  Gordon 
(w),  (4)  Assur  V.  Ratanbai  (x),  and  (5)  Oanpatv,  Rajun  Koer  {y),  may  be  referred 
to  this  rule.  In  the  first  of  these  cases,  the  suit  was  by  an  association  of  artizans 
consisting  of  57  members  for  an  injunction  against  one  of  them  to  restrain  him 
from  committing  a  breach  of  a  contract  which  provided  that  all  the  members  of 
the  association  should  bring  the  business  of  working  and  carving  in  wood  into  one 
shop  and  should  divide  the  profits  among  them,  SLiidthat  no  member  should  take 
any  order  on  his  oxtm  account.  The  plaintiffs  applied  for  a  temporary  injunction 
against  the  defendant  to  prevent  the  breach  of  the  contract  until  the  disposal  of 
the  suit,  but  the  injunction  was  refused,  for  the  agreement  being  on  the  face  of  it 
illegal  ( as  the  association,  though  it  consisted  of  57  members,  was  hot  registered 
as  a  Company),  no  specific  performance  or  injunction  could  be  granted.  In  the 
second  case,  the  suit  was  for  a  perpetual  injunction  to  prevent  the  breach  of  an 
agreement  for  a  charter-party.  The  Court  refused  to  grant  a  temporary  injunc- 
tion to  restrain  the  breach  on  the  ground  that  a  perpetual  injunction  could  not  be 
granted  to  restrain  the  breach  of  such  an  agreement,  though  a  perpetual  injunc- 
tion might  be  granted  to  prevent  the  breach  of  an  actually  completed  charter- 
party.  In  the  third  case,  an  application  for  a  temporary  injunction  was  made 
by  the  agents  of  a  company  as  plaintiffs  to  restrain  the  defendant  company  from 
employing  a  firm  of  solicitors  in  contravention  of  an  agreement  between  the 
•company  and  the  agents  whereby  the  plaintiffs*  firm  were  appointed  agents  of  the 
company  for  25  years,  and  the  agents  were  empowered  to  employ  solicitors  for 
the  company  during  that  period.  The  Court  refused  the  application  on  the  ground 
that  since  a  perpetual  injunction  could  not  be  granted  to  restrain  the  company 
from  employing  persons  other  than  the  plaintiffs'  firm  as  agents  of  the  company, 
a  temporary  injunction  should  not  be  granted  to  restrain  the  company  from 
employing  solicitors  other  than  those  of  the  plaintiffs'  choice.  In  the  fourth  case, 
the  Court  refused  to  grant  a  temporary  injunction  to  restrain  a  Hindu  widow 
from  adopting  a  son  in  breach  of  an  agreement  entered  into  by  her  not  to  adopt  a 
son.  The  order  of  refusal  was  based  on  the  ground  that  the  Court  could  not 
grant  a  perpetual  injunction  to  prevent  the  breach  of  such  a  contract.  In  the  last 
of  the  cases  cited  above  the  parties  were  Hindus,  and  the  suit  was  brought  by  the 
plaintiff  against  the  defendant  for  specific  performance  of  a  contract  whereby  the 
defendant  agreed  to  give  his  minor  daughter  in  marriage  to  the  plaintiff.  The 
plaintiff  applied  for  an  interim  injunction  to  restrain  the  defendant  from  giving 
away  the  girl  in  marriage  to  another  person  to  whom  the  defendant  was  about  to 
marry  the  girl,  but  the  application  was  refused  on  the  ground  that  it  was  not 
one  of  which  specific  performance  could  be  enforced  or  the  breach  of  which 
could  be  restrained  by  a  perpetual  injunction. 

2.  The  converse  of  Rule  (1)  is  not  always  true ;  that  is,  the  Court  will  not 
grant  a  temporary  injunction  before  the  hearing  in  every  case  where  a  perpetua| 
injunction  might  fitly  be  granted  at  the  hearing  ;  for  to  justify  a  temporary  injunc. 

iu)    1  Bom,  550.  l    («)    13  Bom.  56. 

{v)   6  Bom.  5.  (V)    ICal.  74. 

(w)   6  Bom.  266. 
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tion,  not  only  must  the  case  be  such  that  an  injunction  is  the  appropriate  relief,  Ss« 


but  there  must  be  the  further  ingredient  that  unless  the  defendant  is  restrained 
forthwith  by  a  temporary  injunction,  irreparable  injury  or  inconvenience  may 
result  to  the  plaintiff  before  the  suit  is  decided  upon  its  merits  (2;).  But  if 
a  case  is  a  proper  one  for  specific  performance,  and  irreparable  injury'  is  likely 
to  be  caused  to  the  plaintiff  unless  the  breach  of  a  contract  is  forthwith 
restrained,  the  Court  will  grant  a  temporary  injunction  to  restrain  the  breach 
of  the  contract.  Thus  where  A  sued  B  for  specific  performance  of  a  contract 
whereby  in  consideration  of  A  having  advanced  money  to  B  for  working  certain 
mica  mines,  B  agreed  to  deliver  all  the  mica  produced  from  the  mines  to  A ,  and 
not  to  deliver  any  portion  thereof  to  any  other  person,  and  also  for  an  injunction 
to  restrain  the  breach  thereof,  and  applied  for  a  temporary  injunction  to  restrain 
B  from  delivering  any  portion  of  the  mica  to  another  firm  to  whom  B  had 
arrs^ged  in  breach  of  his  contract  to  consign  a  portion,  the  Court  held  that  th  e 
case  was  a  fit  one  for  a  temporary  injunction,  and  the  injunction  was  granted  (a). 

Injunction  will  be  enforced  by  imprisonment.— The  powers  conferred 
by  this  section  are  only  exercisable  when  the  Court  is  set  in  motion  by  a  party 
who  deems  himself  aggrieved  ;  hence  where  a  District  Court  committed  a  defen- 
dant to  jail  of  its  own  motion  for  disobeying  an  injunction  of  the  Court  against 
him  it  was  held  that  the  order  of  committal  ^\^s  ultra  vires.  Note,  however^ 
that  a  High  Court  has  inherent  power  to  commit  a  defaulting  party  for  con- 
tempt ;  hence  a  High  Court  can  commit  a  defendant  to  jail  of  its  own  motion  for 
disobeying  an  injunction  issued  by  such  Court  (6). 

494«     The  Court  shall  in  all  cases,  except  where  it 

Before  granting  in-     appears  that  the  objcct  of  granting  the 

junction,  Court  to  di-     injunction    would   be    defeated    by    the 

rect  notice  to  opposite  •'  .  .     .    •'     . 

party.  delay,    before    granting    an    injunction, 

direct  notice  of  the  application  for  the  same  to  be  given  to 
the  opposite  party. 

Appeal' — No  appeal  lies  from  an  ordsr  refusing  to  issue  an  injunction 
without  issuing  notice  to  the  opposite  party  (c). 

495«  An  injunction  directed  to  a  Corporation  or  pub- 
injunction  to  corpo-  ^}^  Company  is  binding  not  only  on  the 
ration  binding  on  its  Corporation  or  Company  itself,  but  also 
members  and  officers.  ^^  ^jj  members  and  officers  of  the  Corpo. 
ration  or  Company  whose  personal  action  it  seeks  to 
restrain. 

496.     Any  order  for  an  injunction  may  be  discharged, 
r.  A    t     '  '     4.'        or  varied,  or  set  aside  by  the  Court,  on 

Order  for  injunction  ,.        .  ,        ,  •'     ,  ' 

may  be  discharged,  application  made  thereto  by  any  party 
varied  or  set  aside.         dissatisficd  with  such  Order. 


(X)    See  CoUett's  Specific  BeUef  Act,  263,  264 ;    l  Madr<u  By.  Co.  ▼.  Bu$t,  14  Mad.  18. 

Namabhai  y.  Janardhant  12  Bom.  110.  (h)   Koehavpa  y.  Sochi  Dwi,  26  Mad.  494. 

(a)    Subha  y.  Haji  Bad^ha,  26  Had.  168;    '    (c)    Luit  y.  luis.  12  Mad.  186. 
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^^  AAo         ^  ..       .  497.     If  it  appears     to    the    Court 

■*w7-ftW  Compensation     to^,,  .•         .•^''■•.•i*.     i 

defendant  for  issue  of      that    an    injunction    whlCh    it    haS    grant- 
injunction  on  insuffi-     gj     ^gg     applied     for    on     insufficient 

cient  grounds.  .  -^-^ 

grounds,  or 

if,  after  the  issue  of  the  injunction,  the  suit  is  dismissed 
or  judgment  is  given  against  the  plaintiff  by  default  or 
otherwise,  and  it  appears  to  the  Court  that  there  was  no 
probable  ground  for  instituting  the  suit, 

the  Court  may,  on  the  application  of  the  defendant 
award  against  the  plaintiff  in  its  decree  such  sum,  not  ex- 
ceeding one  thousand  rupees,  as  it  deems  a  reasonable  com- 
pensation to  the  defendant  for  the  expense  or  injury  caused 
to  him  by  the  issue  of  the  injunction  2 

Provided  that  the  Court  shall  not  award  under  this 

^     .  section   a  larger  amount  than  it  might 

Proviso.  1  .  9^  ^  ^.  ^ 

decree  m  a  suit  for  compensation. 

An  award  under  this  section  shall  bar  any  suit  for  com- 
pen>ation  in  respect  of  the  issue  of  the  injunction. 

Compessation* — A  attaches  a  house  in  execution  of  a  decree  against  B. 
C  sues  for  a  declaration  that  the  house  belongs  to  him,  and  obtains  a  temporary 
injunction  staying  the  sale  on  his  undertaking  to  pay  interest  to  yl  at  6  per 
centum  on  the  value  of  the  house  if  his  suit  is  dismissed.  Cs  suit  is  dismissed. 
In  such  a  case  the  procedure  to  be  adopted  by  A  to  recover  the  interest  from  C  is 
to  apply  not  to  the  Court  executing  the  decree,  but  to  the  Court  which  granted  the 
injunction  (d). 

See  the  commentaries  on  s.  491. 

B — Intei'locutory  Ordei^H. 

498*     The  Court  may,  on  the  application  of  any  party 

Power  to  order  in-     ^   a  suit,  ordcr  the  salc,   by  any  person 

terim  sale  of  perish-     named  in  such  Order,  and  in  such  man- 

abic  articles.  ^^^.^  ^^^  ^^  ^^^  tcrms  as  it  thiuks  fit, 

<  f  any  moveable  property,  being  the  subject  of  such  suit, 
whirh  is  subject  to  speedy  and  natural  decay. 

Power  to   make  or-  ^#v#^        r  r^ 

dcr  for  detention.  &c.,  499.     The  Court  may,  on  the  ap- 

Xl^'^'^^^L'^^T'en'^.     plication  of  any  party  to  a  suit,  and  on 

taking  of  samples  and      guch  tcrmS  aS  it  thiuks  fit, 
experiments. 


(d)    VaraSlaX  v.  KaBtutt  22  Bom.  42. 
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(a)  make  an   order  for  the  detention,  preservation  or    ^|S^j 

inspection  of  any  property  being  the  subject 
of  such  suit ; 

(b)  for  all  or  any  of  the  purposes  aforesaid,  author- 

ize any  person  to  enter  upon  or  into  any  land 
or  building  in  the  possession  of  any  other 
party  to  such  suit,  and 

((?)  for  all  or  any  of  the  purposes  aforesaid,  author- 
ize any  samples  to  be  taken,  or  any  observa- 
tion to  be  made,  or  experiment  to  be  tried, 
which  may  seem  necessary  or  expedient  for 
the  purpose  of  obtaining  full  information  or 
evidence. 

The  provisions  hereinbefore  contained  as  to  execution 
of  process  shall  apply,  mutatis  mutandis^  to  persons  author- 
ized to  enter  under  this  section. 

Inspection  of  property  which  is  the  subject  of  the  snit.—ln  a  suit 
by  A  against  B  for  damages  for  injury  alleged  to  have  been  caused  to  i4*s  house 
by  the  erection  of  ^'s  house,  the  Court  may  make  an  order  on  B^s  application 
for  inspection  of  A's  house  to  determine  the  alleged  injury,  il's  house  being  in 
such  a  case  **  the  subject  of  the  suit  '*  (e), 

500.  An  application  by  the  plaintiff  for  an  order   un- 
^    ,.   ,.     .         .      der  section  498  or   section   499   may   be 

Application  for  such  ^        oj.  ^-       •  -u.-         ^       ^i         j 

orders  to  be  after  made  Biter  uoticc  m  wnting  to  the  de- 
"°^»^-  f endant  at  any  time  after  service   of   the 

summons. 

An  application  by  the  defendant  for  a  like  order  may  be 
made  after  notice  in  writing  to  the  plaintiff,  and  at  any  time 
after  the  applicant  has  appeared. 

501.  When  land  paying  revenue  to  Government,  or  a 

tenure  liable  to  sale,  is  the  subject   of 

When     party     may  -x    t  ^i.  _j.      •  •  £  i. 

be  put  in  immediate  a  suit,  11  the  party  in  posscssion  of  such 
possession  of  land  the  j^nd  or  tenure  neglects  to  pay  the  Go- 
subject  of  suit.  ^  O  u.l_j-J 

vemment  revenue,  or  the  rent  due  to 
the  proprietor  of  the  tenure,  as  the  case  may  be,  and  such 
land  or  tenure  is  consequently  ordered  to  be  sold,  any  other 
party  to  the  suit  claiming  to  have  an  interest  in  such  land 
or  tenure  may,  upon  payment  of  the  revenue  or  rent  due 


(d)    Dhoroney  ¥.304^0,  24  Cal.  117. 
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5of%08  P^'^viously  to  the  sale  (and  with  or  without  security  at  the 
discretion  of  the  Court),  be  put  in  immediate  possession  of 
the  land  or  tenure  ; 

and  the  Court  in  its  decree  may  award  against  the  de- 
faulter the  amount  so  paid,  with  interest  thereupon  at  such 
rate  as  the  Court  thinks  fit,  or  may  charge  the  amount  so 
paid,  with  interest  thereupon  at  such  rate  as  the  Court 
orders,  in  any  adjustment  of  accounts  which  may  be  direct- 
ed in  the  decree  passed  in  this  suit. 

502.     Where  the  subject-matter  of  a  suit  is  money   or 
Deposit  of  money,     somc  Other   thing  capable   of   delivery, 
&c.,  in  Court.  and  any   party   thereto   admits  that  he 

holds  such  money  or  other  thing  as  trustee  for  another 
party,  or  that  it  belongs  or  is  due  to  another  party,  the 
Uourt  may  order  the  same  to  be  deposited  in  Court  or  de- 
livered to  such  last  named  party,  with  or  without  security, 
subject  to  the  further  direction  of  the  Court. 

Deposit  of  money  in  Court '—Suppose  A  sues  B  to  recover  a  sum  of 
Rs.  5,000.  Suppose  B  admits  Rs.  4,000  to  be  due  to  At  and  contests  A^%  claim 
as  to  the  balance  of  Rs.  1,000.  In  such  a  case,  A  may  apply  to  the  Court  to 
direct  B  to  deposit  Rs.  4,000  in  Court  or  to  deliver  the  same  to  him  (^A). 

*' Holds*** — ^This  section  applies  only  when  the  party  making  the  admission 
holds  the  property  or  other  thing  which  the  party  in  whose  favour  the  order  is 
made  seeks  to  have  delivered  to  him  (/). 


CHAPTER  XXXVI. 

Appointment  of  Recrivers. 

503.     Whenever  it  appears  to  the  Court  to  be  neces- 

Power  of  Court  to     sary  for  the  realization,  preservation  or 

appoint  Receivers.  better   custody,   or   management  of  any 

property,  moveable   or  immoveable,  the  subject  of  a  suit,  or 

under  attachment,  the  Court  may,  by  order — 

(a)     appoint  a  Receiver  of  such  property,  and  if  need  be, 

(Jb)  remove  the  person  in  whose  possession  or  custody 
the  property  may  be  from  the  possession  or  cus- 
tody thereof  ; 

{c)  commit  the  same  to  the  custody  or  management  of 
such  Receiver  ; 

</)    Bc^ah  Parthasaradhi  v.  Rajah  Rengiah,  27  Had.  168. 
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(d)  grant  to  such  Receiver  such  fee  or  commission  or 

the  rents  and  profits  of  the  property  by  way 
of  remuneration  **  as  the  Court  thinks  fit, " 
and  all  such  powers  as  to  bringing  and  defend- 
ing suits,  and  for  the  realization,  management, 
protection,  preservation  and  improvement  of  the 
property,  the  collection  of  the  rents  and  profits 
thereof,  the  application  and  disposal  of  such  rents 
and  profits  and  the  execution  of  instruments  in 
writing,  as  the  owner  himself  has,  or  such  of 
those  powers  as  the  Court  thinks  fit 

Receiver's  liabilities.     Every  Receiver  so  appointed  shall — 

(e)  give  such  security    (if  any)   as  the   Court  thinks 

fit  duly  to  account  for  what  he  shall  receive  in 
respect  of  the  property  ; 

(/)     pass  his   accounts  at  such   periods   and  in   such 
form  as  the  Court  directs ; 

is)     P^y   *^^  balance   due   fi*om  him   thereon  as   the 
Court  directs  ;  and 

(A)     be  responsible  for  any  loss  occasioned  to  the  pro- 
perty by  his  wilful   default  or  gross   negligence. 

Nothing  in  this  section  authorizes  the  Court  to  remove 
from  the  possession  or  custody  of  property  under  attach- 
ment any  person  whom  the  parties  to  the  suit,  or  some  or 
one  of  them,  have  or  has  not  a  present  right  so  to  remove. 

A  receiver  is  an  oi&cer  of  the  Gonrt.— **  The  appointment  [of  a  receiver] 
is  the  act  of  the  Court  and  made  in  the  interests  of  justice.  [A  receiver]  is  an 
officer  or  representative  of  the  Court,  and  subject  to  its  orders.  His  possession 
is  the  possession  of  the  Court  by  its  receiver,  and  the  tenants  in  possession,  when 
he  is  appointed  to  receive  rents  and  profits  of  immoveable  property,  become  vir- 
tually tenants  ^ro /i<ic  vice  of  the  Court,  their  landlord.  His  possession  is  the 
possession  of  all  the  parties  to  the  proceeding  according  to  their  titles.  The 
moneys  in  his  hands  are  in  custodia  legis  for  the  person  who  can  make  a  title  to 
them '»  (g). 

Legal  conseqneiices  arising  from  the  faet  that  a  receiver  is  an  eflker 
of  the  Gonrt : — (l  Property  in  the  hands  of  a  receiver  cannot  be  attached  with- 
out the  leave  of  the  Court  first  obtained.  Thus  if  a  receiver  is  appointed  of  certain 
property  in  a  suit  between  A  and  B,  ao4  C  obtains  a  decree  against  A  or  B^C 
cannot  in  execution  of  his  decree  attach  the  property  in  the  haods  of  the  receiver 


(a)    Orr  Y.  Muthia,  17  Mad.  501. 503 ;  Admirtu   |  1011. 1015,  22  I.  A.  203. 

strator-Oeneral  Y.  Pretfi  LalU  22  Cal.   | 
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8w  M8  without  the  leave  of  the  Court ;  such  an  attachment  is  an  interference  with  the 
Court's  possession  through  its  officer  the  receiver  (h).  But  if  a  receiver  is  appointed 
of  certain  property  in  a  suit  between  il  and  ^,  and  the  property  was  mortgaged 
by  ^  to  C  before  the  receiver  was  appointed,  and  C  obtains  a  decree  for  sale  of 
the  mortgaged  property,  C  may  bring  the  property  to  sale,  though  it  may  be  in 
the  hands  of  the  receiver^  without  the  leave  of  the  Court.  The  reason  is  that  no 
attachment  is  necessary  before  sale  in  the  case  of  a  mortgage-decree,  and  no 
attachment  being  necessary,  there  could  no  interference  with  the  possession  of 
the  receiver  (i). 

(2).  A  receiver  cannot  sue  or  be  sued,  except  with  the  leave  of  the  Court 
by  which  be  was  appointed  receiver  (j).  The  leave  must  be  obtained  before  the 
institution  of  the  suit ;  it  cannot  be  granted  after  the  institution  of  the  suit  (k). 
The  best  course  for  a  party  feeling  aggrieved  at  the  conduct  of  a  receiver  is  to 
seek  redress  against  him  in  the  very  suit  in  which  he  was  appointed  receiver  ;  if 
a  separate  suit  is  proposed  to  be  brought  against  the  receiver,  the  party  must  first 
apply  for  the  leave  of  the  Court  (l).  It  may  here  be  noted  that  a  receiver  is  not  a 
necessary  party  to  a  suit  for  a  declaration  of  title  and  possession  of  property  of 
which  he  is  appointed  receiver  (m) ;  nor  can  he  be  made  a  party  to  a  proceeding 
under  sec.  145  of  the  Criminal  Procedure  Code  merely  in  his  capacity  of  receiver(n). 

(3).  If  a  receiver  is  appointed  of  the  estate  of  a  deceased  person  with 
authority  to  continue  the  business  carried  on  by  the  deceased,  and  in  the  course 
of  such  business  debts  are  properly  incurred  by  the  receiver,  the  persons  to  whom 
the  debts  have  become  due  may  proceed  not  only  against  the  receiver  personally 
but  also  against  the  estate  of  tfie  deceased  for  the  recovery  of  their  debts,  and 
they  are  entitled  to  payment  of  their  debts  in  priority  to  other  creditors  of  the 
estate.  The  right  to  proceed  against  the  estate  is  founded  on  the  just  and  equitable 
principle  that  as  the  acts  of  a  receiver  acting  within  his  authority  are  the  acts  of 
the  Court,  the  estate  cannot  be  permitted  to  enjoy  the  benefit  of  those  acts  with- 
out being  held  liable  for  the  obligations  arising  out  of  them  (o). 

(4).  If  any  loss  is  occasioned  to  the  property  by  the  wilful  default  or  gross 
negligence  of  the  receiver,  the  loss  is  to  be  borne  not  by  the  party  on  whose  appli- 
cation the  receiver  was  appointed  (for  a  receiver  is  not  an  agent  of  such  party), 
but  by  the  estate  in  the  first  instance.  The  party  damnified  by  the  loss  may  then 
proceed  against  the  receiver  ip). 

(5).  A  receiver  being  an  officer  of  the  Court,  it  is  contempt  of  Court  for 
any  of  the  parties  to  enter  into  an  agreement  with  him  restricting  and  controlling 
his  powers.  The  Court  alone  has  the  power  to  determine  the  powers  of  a  re- 
ceiver (q), 

(6).  A  receiver  being  an  officer  of  the  Court,  the  Court  alone  has  to  deter- 
mine  his  fees  or  remuneration  ;  hence  a  promise  by  a  party  to  pay  the  remunera- 
tion of  a  receiver  without  leave  from  the  Court  is  against  law,  and  is  not 
therefore  binding  on  the  promisor  (r). 


li 


h)    Kahn  ▼.  AUi  Mahomed,  16  Bom.  577. 
**    Joamdra  ▼.  DehendAra^  26  Cal.  127. 

MUUry,    Ram  Ranjan,  10   Cal.   1014; 

Dwnne  ▼.  Kumar  Ohanara,  30  GaL  593  ; 

Fink  T.  Corporation  of  Oaleutta,  30  Cal. 

721. 
(h)    Pramatha    Nath    ▼.  Khetra    Nath,  SI 

Cal.  270. 
(I)   JETaftiatoMv.  S«tuZamm.26Mad.  492. 
(m)    Suttya  v.  Gotop,  5  Cal.  W.  N,  27;   Rod- 


ger ▼.  Ashutoeh,  6  Oal.  W,  N.  829. 
In)   Dvnne  ▼.  Kumar  Ohandra,  30  Cal.  593. 
(o)   MohaH  Ribiy,  ShyamaBibU  30  Cal.  937 ; 

8hoH  ▼.  Piekertiuf,  6  Mad.  138. 
(J))    Orr  T.Muthia,  17  Mad.  501;  Muthia  v. 

Orr,  20  Mad.  224. 
(q)   Maniek  Ldl  ▼.  Surrut  Ooomaree,  22  Cal. 

648. 
(r)   Proka$h  Chandra'?,  Adlam,  30  C9}.G96. 


Digitized  by 


Google 


RECEIVER  451 

(7).    Where  a  receiver  is  appointed  by  a  Court  of  property  the  subject  of  a      S.  5#8 
suit,  a  Magistrate  has  no  jurisdiction  under  sec.   145  of  the  Code  of  Criminal 
Procedure  to  interfere  with  him  in  respect  of  his  possession  of  the  property  with- 
out  the    sanction   of   the  Court,    his  possession  being   the  possession  of   the 
Court  (s). 

Powers  of  Oourt  under  this  section.—**  Section  soa  of  the  Code  of  Civil 
Procedure  t:ertainly  gives  a  wide  discretion  to  the  Court.  It  empowers  tHfe  Court 
to  appoint  a  receiver  whenever  it  appears  to  be  necessary  for  the  realization,  pre- 
servation, or  better  custody  or  management  of  any  property  the  subject  of  a  suit. 
This  power  is  not,  however,  greater  than  that  exercised  by  the  Courts  in  England, 
and  it  must,  we  think,  be  exercised  on  the  same  principles,  that  is  to  say,  with  a 
sound  discretion^  on  a  view  of  the  whole  circumstances  of  the  case,  not  merely 
circumstances  which  might  make  the  appointment  expedient  for  the  protection 
of  the  property^  hut  all  the  circumstances  connected  with  the  right  which  is 
asserted  and  has  to  be  established.^^  Hence  the  Court  should  not  appoint  a 
receiver  of  property  which  is  in  the  possession  of  a  defendant  claiming  the 
same  under  a  legal  title,  unless  the  plaintiff  can  show  prima  facie  that  he  has  a 
strong  case  and  a  good  title  to  such  property  (^).  The  mere  circumstance  that  the 
appointment  of  a  receiver  will  do  no  harm  to  any  one  is  no  ground  for  appointing 
a  receiver  (u). 

Which  Oonrt  may  appoint  a  receiver.— The  power  to  appoint  a  receiver 
under  this  section  is  given  only  to  the  Court  in  which  the  suit  is  brought  or  by 
which  the  property  has  been  attached.  Hence  a  District  Judge  has  no  power  to 
appoint  a  receiver  of  property  which  is  the  subject  of  a  suit  or  attachment  in 
another  Court,  even  though  such  Court  may  be  subordinate  to  his  own  (v). 

Whether  a  receiver  can  be  appointed  when  an  executor  is  in  posses- 
sion*— In  England  the  rule  is  that  the  Court  will  not  appoint  a  receiver  against 
an  executor  unless  gross  misconduct  is  shown,  and  the  same  rule,  it  is  submitted, 
applies  to  the  case  of  an  executor  of  the  will  of  a  person  subject  to  the  provisions 
of  the  Indian  Succession  Act.  This  rule,  however,  does  not  apply  in  the  case  of 
an  executor  of  the  will  of  a  Mahomedan.  The  reason  is  that  while  in  the  case  of 
persons  governed  by  the  Succession  Act,  a  testator  can  dispose  of  the  whole  of 
his  property  by  his  will,  a  Mahomedan  testator  cannot  dispose  of  more  than 
one-third  of  his  property  by  his  will  (w). 

Where  a  receiver  is  appointed  of  the  estate  of  a  deceased  person,  and  the 
estate  is  being  administered  by  the  Court,  the  Court  may  authorise  the  receiver 
to  pay  out  of  the  estate  in  his  hands  pressing  claims  against  the  estate  (x). 

Temporary  injunctions  and  appointment  of  receiver.— The  distinction 

between  a  case  in  which  a  temporary  injunction  may  be  granted  and  a  case  in 
which  a  receiver  may  be  appointed  is  that  while  in  either  case  it  must  be  shown 
that  the  property  should  be  preserved  from  waste  or  alienation,  in  the  former 
case  it  would  be  sufficient  if  it  be  shown  that  the  plaintiff  in  the  suit  has  a  fair 
question  to  raise  as  to  the  existence  of  the  right  alleged,  while  in  the  latter  case 
SL  good  prima  facie  title  to  the  property  over  which  the  receiver  is  sought  to  be 
appointed  has  to  be  made  out  (y). 


(8)    .Dttnw«  V,  JSCttimir  Chandra,  30  Cal.  693.  _  83. 


SiAhA9waHv.  Abhoye^wari,  \S  Gal.  818;  («)    Motivahu  y.  Premvaht^  16Bom.  511. 

Ohandidat  ▼.  Podmanattd,  22  Cal.  459.  (]/)    Chandidat  y.  Padmanand^  22  Gal.   459 

Srimati  y.  Beni  3i<idhab,  65  All.  556.  See  also  Sham  Cha^id  y.  Bhaya   Bam. 

Latafut  y.  Jnunt;  23  Cal.  617.  5  Cal.  W.  N.  365. 


(w)    HafiMobai  y.  Kagi  Abdul  Earim,  19  Bom. 
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S«  503  Oases  in  which  a  receiver  may  be  appointed.— A  receiver  may  be  ap- 

pointed under  this  section  for  "  the  realization,  preservation  or  better  custody 
or  management*'  of  any  property  which  is  the  subject  of  a  suit.    A  and  B  con- 
stitute members  of  a  trading  joint  family.    A  sues  B  for  partition  of  the  joint 
family  property,  and  applies  for  the  appointment  of  a  receiver  on  the  ground  that 
B  had  misappropriated  large  sums  of  moqey  and  had  thrown  the  accounts  into 
confusion.    This  is  a  fit  case  for  the  appointment  of  a  receiver,  for  the  object   is 
^*the  preservation  or  better  custody  "  of  the  property  which  is  the  subject  of  the 
suit  (z).        Similarly  the  removal  of  a  large  amount  of  property  by  the  defendant, 
and  under  circumstances  which  might  fairly  give  rise  to  suspicion,  during  the  pen- 
dency of  a  suit  in  which  the  question  of  title  to  that  property  would  be  deter- 
mined, is  a  sufficiently  strong  ground  for  the  appointment  of  a  receiver  (a).     Like- 
wise a  receiver  may  be  appointed  of  mortgaged  property  in  a  suit  for  foreclosure 
or  sale,  if  a  proper  case  is  made  out  (6).     A  receiver  may  also  be  appointed  in  a 
testamentary'  suit  (c). 

Ibecree  for  maintenance* — '^o  avoid  any  difficulty  in  executing  a  decree 
for  maintenance  out  of  property  charged  with  payment  of  the  allowance  and  make 
a  fresh  suit  unnecessary  in  case  of  default  in  payment  of  the  instalments,  a  re- 
ceiver should  be  appointed  under  the  decree  itself  with  directions,  in  case  of 
default  in  payment  of  the  maintenance,  to  take  possession  of  the  estate  and  sell 
the  same,  and  out  of  the  sale  proceeds  to  pay  the  allowance  for    maintenance  (<Q. 

Oriminal  Procedure  Code,  sec«  145  —The  fact  that  there  exists  in  respect 

of  any  immoveable  property  an  order  of  a  Magistrate  passed  under  section  145  of 
the  Code  of  Criminal  Procedure  is  no  bar  to  the  exercise  by  a  Civil  Court  of  the 
power  conferred  on  it  by  this  Section  to  appoint  a  receiver  in  respect  of  the  same 
property  (e). 

Receiverof  property  under  attachment.— See  notes  to  Sec.  268  under 

the  head  "  Procedure  where  garnishee  denies  debt,**  p.  284  ante. 

Receiyer  after  decree— A  receiver  can  be  appointed  even  after  a  decree 
has  been  passed  (/). 

*'  All  such  powers  as  to  bringing  and  defending  suits.^^—These  words 
are  wide  enough  to  empower  the  Court  to  authorise  a  receiver  to  sue  in  his  own 
name  ;  hence,  where  a  receiver  is  authorized  in  that  behalf,  he  may  sue  in  his  own 
name  (g). 

Oontempt  proceedings*^  Where  a  receiver  is  appointed  of  property  the 
subject  of  a  suit,  and  the  property  is  forcibly  taken  possession  of  by  any  person, 
not  only  the  parties  interested  in  the  property,  but  also  the  receiver,  may  proceed 
against  such  person  for  contempt.  There  is  nothing  to  prevent  the  receiver  from 
himself  applying  for  taking  proceedings  for  contempt  (h). 

Appointment  of  new  receiyer  in  place  of  old  receiyer.— Where  a 
receiver  appointed  under  this  section  institutes  civil  proceedings,  and  is  then  re- 
placed by  another  receiver,  it  is  necessary  that  the  new  receiver  should  be  made 
a  party  to  the  proceedings  (f). 


(;:;)    Hanutnayya    v.     Venkatatuhhayya,   18 

(a)    ^ia^Sam'v.  IfoTiaMr.  27  Cal.  279. 

(6)    QhiVMishyam  ▼.  Gchind4i,  7  CaU  W  .N. 

452 ;  Jaikisondtu  v.  ZcTiabai^  14  Bom. 

431. 
(c)    Yeshtoani  ▼.  Shankar,  17  Bom.  388. 
id)    Hemangime  ▼.  Kumode  Chcmder^  26  Cal. 


441. 
BarktU'Un^iaaa  ▼.  Ahdul  AmIm,  22  AIL  214 
Shunmugum  v.  MoiAin,  8  Had.  229. 
Fink  T.  Mohraj  Bahadur  Singh,  25  OaL 

642. 
Orey  ▼.  Woogramohun.  28  Cat.  790. 
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Contilllljaiice  of  office- — Where   a  decree    appoints  a  receiver    for  a  fixed  S%._ 

period,    the    Court  has  the  power    to    discharge  the    receiver    when  it    thinks     50^«#P 
necessary  (/). 

A  sues  B  in  the  Court  of  a  Subordinate  Judge.  The  suit  is  dismissed  on 
a  preliminary  ground.  A  appeals  to  the  High  Court,  and  pending  the  appeal,  R 
is  appointed  receiver  of  the  property  in  dispute  in  the  suit.  The  High  Court  sets 
aside  the  decree  of  the  lower  Court,  and  the  case  is  remanded  to  the  lower  Court 
for  trial  on  the  merits.  After  the  appeal  is  over,  T  forcibly  enters  into  posses- 
sion of  the  property  in  the  possession  of  R  as  receiver.  R  applies  to  the  High 
Court  that  7  may  be  committed  for  contempt.  It  is  contended  for  T  that  the 
appeal  being  over,  R  must  be  decreed  to  have  been  discharged  from  the  office 
of  receiver  when  the  appellate  decree  was  passed.  This  contention  will  not  pre- 
vail, for  though  the  appeal  may  be  over,  R  must  be  regarded  as  receiver  of  the 
property  until  he  is  finally  discharged  by  the  Court.  Hence  R  is  entitled  to  make 
the  application  to  commit  T  for  contempt  (k). 

BeceiVer*8  liability  to  account.— A  Court,  having  appointed  a  receiver 
in  a  suit,  has  authority,  incidental  to  its  jurisdiction,  to  order  him  to  account, 
although  the  suit  may  be  no  longer  pending  (/). 

Beceiyer*8  lieil'— A  receiver,  though  discharged,  is  entitled  to  a  lien  on 
the  estate  for  all  his  just  claims  and  allowances.    Hence  the  Court  will  not    • 
compel  a  receiver,  who  has  been  discharged,  to  make  over  the  property  in  his 
possession,   until  his  lien  has  been  satisfied  or  provided  for  by  a  sufficient  in- 
demnity' (m). 

Appeal. — An  appeal  lies  from  an  order  under  this  section  [s.  588,  cl.  (24)], 
but  not  a  second  appeal  (n)  [s.  589].  Nor  does  an  appeal  lie  to  the  Privy 
Council  against  an  order  refusing  to  appoint  a  receiver  (o). 

Letters  Patent  Appeal. — An  order  directing  a  receiver  in  a  suit  to  ad- 
vance money  to  a  guardian  ad  litem  to  enable  him  to  conduct  the  defence  on 
behalf  of  a  minor  defendant  is  not  a  "judgment**  within  the  meaning  ofcl.  15 
of  the  Letters  Patent,  and  no  appeal  lies  therefrom  {p). 

A  receiver  cannot  delegate  his  powers  to  others.— Where  a  receiver 
is  appointed  to  collect  the  rents  of  an  estate,  it  is  his  duty  to  collect  the  rents 
himself,  or  where  the  rents  are  collected  by  a  clerk  on  his  behalf,  to  receive  the 
rents  and  to  keep  proper  accounts  thereof.  If  the  rents  received  by  the  clerk  are 
misappropriated,  the  receiver  is  bound  to  make  good  the  loss.  He  is  not  justified 
in  delegating  or  entrusting  to  another  a  duty  entrusted  to  him  by  the  Court  {q), 

504.     Where  the  property  is  land  paying  revenue  to 

When  Collector  may     Government,    or     land     of    which    the 

be  appointed  Receiver,     revenue  has  been  assigned  or  redeemed, 

and  the  Court  considers  that  the  interests  of  those  concerned 

will  be  promoted  by  the  management  of  the  Collector,  '*  the 


0)    Maihu9ri  Y.  Mathusri,  19  MaA.  120, 251,A. 

28. 
(k)   Qrey  v.  Woogramohwi,  28  Cal.  790. 
(I)    Adm/bnUtrator^teneraty.  Prem  LaU  22 

Gal.  1011, 32  LA.  203. 
(m)   Prem  Lall  ▼.  Sumbhoonath,  22  Gal.  960, 


973,22LA.  107. 

Boidya  Nath  v.  Maikhan  Lai,  17  Cal.  680, 
ChundiDiUt  v.  Pudmanund,  22  CaL  928, 
Kv^pmuamUY.  Bathnavelti,2A  Mad.  511. 
Bo^/i  Y.  Bamchandra,  19  Bom.  660. 
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5i3%'06    ^^^  ^^y>  ^^*^  *^^  consent  of  the  Collector,  appoint  him  '' 
to  he  Receiver  of  such  property. 

505.     The  powers  conferred  by  this  chapter  shall    be 
Courts    empowered     cxerciscd    ottly    by    High    Courts    and 

under  this  Chapter.  District  CourtS. 

Provided  that,  whenever  the  Judge  of  a  Court  sub- 
ordinate to  a  District  Court  considers  it  expedient  that  a 
Receiver  should  be  appointed  in  any  suit  before  him,  he 
shall  nominate  such  person  as  he  considers  fit  for  such  ap- 
pointment, and  submit  such  person's  name,  with  the  grounds 
for  the  nomination,  to  the  District  Court,  and  the  District 
Court  shall  authorize  such  judge  to  appoint  the  person  so 
nominated,  or  pass  such  other  order  as  it  thinks  fit. 

"Psm  tuQk  Qtber  order  as  the  District  Court  thinks  fit.'*- These 

words  do  wok  confer  upon  the  District  Court  the  power  itself  to  appoint  a  receiver 
not  nominated  by  the  Subordinate  Court.  These  words  mean  that  when  a  Sub- 
ordinate Judge  forwards  to  the  District  Judge  a  nomination  of  the  person  he 
considers  fit  for  being  appointed  receiver,  the  District  Judge  has  the  power  either 
to  authorize  or  refuse  to  authorize  the  appointment  of  the  person  nominated,  to 
regulate  his  functions  as  set  forth  in  s.  503  at  his  discretion,  or  to  determine 
whether  the  appointment  of  a  receiver  was  at  all  expedient  or  necessary*  (r). 
Nomination  in  s.  505  seems  to  be  equivalent  to  the  conditional  appointment  of  a 
receiver  which  the  District  Judge  can  accept  or  reject  or  modify'  (s). 

Procedure  under  this  section  and  appeal-—  if  an  application  is  made  to 

a  Subordinate  Judge  to  appoint  a  receiver,  the  first  step  to  be  taken  by  him  is  to 
make  a  judicial  inquiry  and  satisfy  himself  that  it  is  expedient  to  appoint  a  re- 
ceiver. If  the  Subordinate  Judge  does  not  consider  it  expedient  that  a  receiver 
should  be  appointed,  he  may  refuse  the  application.  He  does  this  under  s.  503, 
and  the  order  of  refusal  is  therefore  appealable  under  s.  588,  cL  (24)  (t).  If  the 
Subordinate  Judge  considers  it  expedient  that  a  receiver  should  be  appointed,  the 
first  thing  he  is  to  do  is  to  nominate  the  person  he  approves  of,  and  send  the 
name  to  the  District  Court :  from  this  proceeding  there  is  no  appeal.  The  Dis- 
trict Court  then  approves  and  authorizes  the  appointment,  and  from  this  proceed- 
ing also  there  is  no  appeal.  The  Subordinate  Judge  then  appoints  the  receiver,  and 
from  this  order  there  is  an  appeal ;  the  reason  is  that  when  the  Subordinate 
Judge  does  appoint,  his  order  is  passed  under  s.  503  (u).  Where  a  District  Judge 
receives  a  report  from  the  Subordinate  Judge  recommending  the  appointment  of 
a  receiver,  and  on  that  report  and  recommendation  refuses  to  make  the  appoint- 
ment, his  order  is  passed  under  s.  503,  and  is  therefore  appealable  (v).  . 


s 


,    Amar  Nath  ▼.  Baj  Nath,  18  AU.  453.  i  Goaaain  v.  Tskait,  6  C.  L.  B.  407. 

a)    Chunilalx,8<mibai,%l  Bom.  m.  (u)    Birtijan  t*  Bam  Chum,  1  CsL  119, 

i)    Sangappa  v.  Shivhaaawa,   24    Bom.  38 ;    |    [v)    Khagtmdra  ▼.  Shaahadhar  31  Cal.  495. 
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PART  V. 

Of  Special  Proceedings. 


CHAPTER   XXXVII. 

RSFEBENCB  TO   AbBITBATION. 

506.     If  all  the  parties  to  a  suit  desire  that  any  matter 
Parties  to  suit  may    ^^   difference  between  them  in  the  suit 
apply  for  order  of  re-     be   referred  to  arbitration,  they  may,  at 
ference.  ^^j  ^^^  before  judgment  is  pronounced, 

apply  in  person,  or  by  their  respective  pleaders  specially 
authorizea  in  writing  in  this  behalf,  to  the  Court  for  an 
order  of  reference. 

Every  such  application  shall  be  in  writing,  and  shall 
state  the  particular  matter  sought  to  be  referred. 

Seopa  of  the  Ofaapter* — As  pointed  out  by  their  Lordships  of  the  Privy 
Council  in  Ghulam  Khan  v.  Muhammad  Hassan  (w),  the  present  chapter  deals 
with  arbitration  under  three  heads : — 

I.  Where  a  suit  has  been  instituted  and  all  the  parties  to  the  suit  desire 
to  refer  to  arbitration  any  matter  in  difference  between  them  in  the  suit.  In 
that  case  all  proceedings  from  first  to  last  are  under  the  supervision  of  the  Court, 
and  they  are  governed  by  the  provisions  of  ss.  506-522.  The  first  step  is  to 
apply  to  the  Court  for  an  order  of  reference  under  s.  506,  and  if  all  the  parties 
have  joined  in  the  application,  an  order  of  reference  will  be  made  under  s.  508. 

II.  V/here  parties  without  having  recourse  to  litigation  agree  to  refer 
their  differences  to  arbitration  and  it  is  desired  that  the  agreement  of  reference 
should  have  the  sanction  of  the  Court.  In  that  case  the  parties  to  the  agreement 
or  any  of  them  may  apply  to  the  Court  under  s.  523  to  have  the  agreement  filed 
in  Court  and  to  make  an  order  of  reference  thereon.  If  an  order  of  reference  is 
made,  all  further  proceedings  will  be  under  the  supervision  of  the  Court,  and 
they  will  be  governed  by  the  provisions  of  ss.  506-522  so  far  as  they  are 
consistent  with  the  agreement  (s.  524). 

III.  Where  the  agreement  of  reference  is  made  and  the  arbitration  itself 
takes  place  without  the  intervention  of  the  Court  and  the  assistsmce  of  the 
Court  is  only  sought  in  order  to  give  effect  to  the  award.  In  that  case  any 
person  interested  in  the  award  may  apply  to  the  Court  under  s.  525  to  have  the 
award  filed  in  the  Court. 

(10)    29  Oal.  167, 29 1.  A.  51 
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8«  ^96  All  the  parties  to  the  suit  must  join  in  the  application*— In  order 

to  give  jurisdiction  to  the  Court  to  make  an  order  of  reference  under  this  and 
s.  608,  it  is  necessary  that  all  the  parties  to  the  suit  must  apply  to  the  Court 
{x).  If  all  the  parties  do  not  apply,  and  an  order  of  reference  is  made,  the  order 
is  illegal,  and  if  an  award  is  made  on  such  reference,  the  award  also  is  illegal  0^). 
Thus  where  in  a  suit  for  partnership  accounts  brought  by  A  against  B  and  C,  A  and 
B  alone  applied  to  the  Court  to  refer  the  matters  in  dispute  to  arbitration,  and  an 
order  of  reference  was  made,  it  was  held,  on  an  objection  raised  by  ^.  to  the 
validity  of  the  award,  that  C  not  having  joined  in  the  application,  the  order  of 
reference  as  also  the  award  made  in  pursuance  thereof  were  illegal  («). 

The  expression  **all  the  psuties**  does  not  include  defendants  who  have 
not  filed  their  appearance  in  Court  (a).  Nor  does  it  include  defendants  between 
whom  an<l  the  plaintiff  the  particular  matter  referred  to  arbitration  is  not  in 
dispute.  Thus  if  A  sues  B  and  C,  praying  as  against  B  for  a  declaration  of  his 
title  to  certain  property  and  as  against  C  for  possession  of  the  property, 
and  A  and  B  alone  apply  to  the  Court  to  refer  to  arbitration  the  question  as  to 
the  ownership  of  the  property,  the  Court  has  jurisdiction  to  make  an  order  of 
reference,  though  C  has  not  joined  in  the  application,  for  the  question  of  owner- 
ship is  not  in  issue  between  A  and  C.  But  C  not  being  a  party  to  the  reference, 
the  award  will  not  be  binding  upon  him,  though  it  will  be  binding  as  between 
AsdidB  (b). 

Application  idiall  be  in  writing*— The  provision  requiring  the  ap- 
plication to  be  in  writing  is  directory  only,  and  not  imperative  ;  hence  an  award 
is  not  invalid  mei*ely  because  the  application  for  an  order  of  reference  was  not 
made  in  writing  (c). 

Application  by  pleader  not  specially  anthorised*— if  a  pleader  for 

a  party  applies  for  an  order  of  reference,  and  he  is  not  specially  authorized 
in  writing  in  that  behalf  as  required  by  this  section,  the  order  of  reference  is 
invalid.  But  the  absence  of  authority  does  not  invalidate  the  order,  if  it  is  shown 
that  the  reference  to  arbitration  was  acquiesced  in  by  the  subsequent  conduct  of 
the  party  (d).  The  mere  fact,  however,  that  a  party  produces  a  document  before 
the  arbitrators  in  obedience  to  a  summons  issued  by  them  does  not  amount  to 
acquiescence  in  the  reference  (e).  See  notes  under  the  head  **  Power  to  refer  to 
arbitration,**  p.  4  ante. 

'*Ooart***— S.  582  of  the  Code  provides  that  an  Appellate  Court  shall  have 
the  same  powers  as  a  Court  of  original  jurisdiction.  It  follows  therefore  that 
an  Appellate  Court  can  act  under  this  section,  and  refer  matters  in  dispute  in  the 
appeal  to  arbitration  if  all  the  parties  to  the  appeal  desire  it  (/).  But  a  Court  to 
which  cerUin  issues  have  been  referred  for  trial  under  s.  566  below  cannot  act 
under  this  section,  as  the  duty  of  that  Court  is  to  try  the  issues  as  directed  by  the 
Appellate  Court  and  to  return  to  the  Appellate  Court  its  findings  thereon  together 
with  the  evidence  (g). 


ix)   Ghulam  Khan  ▼.  Muhammad  Hatuatt,  S9  61. 

Cftl.  167,  M 1.  A.  51.  I    (d)    8hsoda9  ▼.  Bki  Nandan,  7  Cal.  W.  JS. 

{y)   Joy  Prokoih  v.  Sheo  Golam,  11  CaL  37.  '  343;  Unniraman  v.  Chathan,  9  Mad.  451; 

(M)   Indur  Subharami  ▼.  Kandadai,  26  Mad.  i  Satmiit  ▼.  Dulhina 4  Cal.  460;  Lnmumi^ 

47.  bai  ▼.  Ht^  Widina,  23  Bom.  6291 

(a)    PitamMalT.8adiqAli,2^jaL22»,  (e)    B«tif  lfadfc«i&  ▼.  Prvona^h,  28  OaL  305. 

(h)   BUhokar.Anvnto,4  C.  L.  B.  65;  PUam       (f)   awr§9h  Chumder  ▼.  AmMca    Ohun^^B 

Ifol  v.  Sodi^  illi,  24  All.  229.  CaL  507. 

(c)    Shanut  Sundram  v.  Abdul  Latif,  27  Cal.  I    {g)    Nand  Bam  ▼.  Fakir  Chand,  7  All.  523. 
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Beyocation  of  arbitrator's  aathority.  -When  a  matter  is  referred  to    ^^S%^ 

arbitration  by  an  agreement  between  the  parties  without  the  intervention  of  a 
Court  of  Justice  y  the  agreement  to  refer  to  arbitration  cannot  be  revoked  by  any 
party  without  good  cause,  and  a  mere  arbitrary  revocation  will  not  be  permitted 
by  the  Court  (h).  Where  a  claimant  did  not  proceed  with  the  reference  for  a 
period  of  nine  months  without  any  just  cause,  it  was  held  this  amounted  to  a 
"good  cause'' sufficient  to  entitle  the  other  party  to  revoke  the  submission  (i). 
Similarly  if  the  arbitrator  is  indebted  to  one  of  the  parties  at  the  time  of  the 
reference  or  becomes  so  indebted  after  the  reference,  and  this  fact  is  not  disclosed 
to  the  other  party,  the  non-disclosure  is  a  '*  good  cause  '*  sufficient  to  entitle  that 
party  to  revoke  the  submission  upon  discovery  of  the  fact  {j). 

But  when  a  matter  is  referred  to  arbitration  by  an  order  of  the  Courts 
the  Court  alone  can  revoke  the  authority  of  the  arbitrator,  and  that  too  in  the 
cases  specified  in  ss.  510  and  514.  The  Court  has  no  power  to  revoke  the  author- 
ity of  an  arbitrator  in  any  other  case.  Thus  where  after  an  order  of  reference 
was  made  under  s.  506,  the  defendant  applied  to  the  Court  for  an  order  to  revoke 
the  authority  of  the  arbitrator  and  to  appoint  a  new  arbitrator  in  his  place  on  the 
ground  that  he  had  come  to  know  of  certain  facts  which  showed  that  the  arbi- 
trator was  not  worthy  of  the  confidence  reposed  in  him,  it  was  held  that  the  Court 
had  no  power  to  make  the  order,  as  the  case  did  not  come  either  under  s.  510  or 
s.  514.  It  was  further  held  that  the  objection  raised  by  the  defendant  could  only 
be  considered  after  the  award  was  made  and  filed  in  Court,  and  this  only  to  the 
extent  permitted  by  s.  521 ;  that  is  to  say,  the  award  could  only  be  set  aside  if 
the  defendant  proved  corruption  or  misconduct  on  the  part  of  the  arbitrator, 
but  not  otherwise  (k). 

Withdrawal  of  suit  after  reference  to  arbitration— See  notes  to  s. 

373  under  the  head  '*  Arbitratu>n,"  p.  376a»^e. 

507.  The  arbitrator  shall  be  nominated  by  the  parties 
Nomination  of  arbi-     in  ^uch  manner  as  may  be  agreed   upon 

*^*'®''-  between  them. 

If  the  parties  cannot  agree  with  respect  to  such  nomi- 

When  Court  to  no-     nation,  or  if  the  person  whom  they  uomi- 

minate  arbitrator.  ^^xjQ  rcfuses  to  accept  the  arbitration,  and 

the  parties  desire  that  the  nomination  shall  be  made  by  the 

Court,  the  Court  shall  nominate  the  arbitrator. 

508.  The  Court  shall,  by  order,   refer  to  the  arbitra- 
order  of  reference       ^^  ^^^  matter  in  difference  which   he  is 

required  to  determine,  and  shall  fix  such 
time  as  it  thinks  reasonable  for  the  delivery  of  the  award, 
and  specify  such  time  in  the  order. 


(h)    Ffto^fi  ▼.  ManoekJM,  12  M.I.A^  U2. 130 :  I  (i)  Ooley  ▼.  Da  Costa,  17  Oal.  aoo. 

.    Sultan  Muhammad  T,  8heo  Prasad,  70  \  (J)  Mahomed  Y.Hakiman,  29  Cal.7n%. 

All.    145;  PerumaUaT.  Perumalla,  7^  i  (k)  HalimabaiY.  Shanker,  10  Bom.  SSI. 

.Mad.  112.  t 
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When  once  a  matter  is  referred  to  arbitration,  the  Court 
shall  not  deal  with  it  in  the  same  suit,  except  as  hereinafter 
provided. 

Fixing  of  time  for  delivery  of  award — Section  508  provides  that  the 
Court  shall  fix  a  reasonable  time  for  the  delivery  of  the  award  and  specify  such 
time  in  the  order  of  reference.  Section  514  enables  the  Court  from  time  to  ttmc 
to  enlarge  the  period  for  the  delivery  of  the  award.  Section  521  declares  that 
no  award  shall  be  valid  unless  made  within  the  period  fixed  or  enlarged  by  the 
Court.  The  provision  contained  in  this  section  requiring  the  Court  to  fix  a 
reasonable  time  for  the  making  of  the  award  is  not  merely  directory,  but  impera- 
tive. Hence  this  provision  should  be  strictly  followed.  At  the  same  time  it  has 
been  held  that  if  no  time  is  fixed  for  delivery  of  the  award  in  the  order  of  reference, 
but  the  Court  subsequently  makes  an  order  for  enlarging  the  tune  and  fixes  in 
that  order  the  time  within  which  the  award  should  be  made,  the  omission  to 
fix  the  time  in  the  order  of  reference  is  not  fatal  to  the  award  (Q. 

'*  Delivery '*  of  award**— The  word  **  delivery  "  both  in  this  and  s.  514  is 
used  in  the  sense  of  **  making ''  the  award,  and  not  ^*  filing  "  it.  An  award  is  said 
to  be  "  made  **  when  it  is  completed  and  signed  by  the  arbitrators.  Hence  it  is 
sufficient  if  the  award  is  made,  that  is,  completed  and  signed  by  the  arbitrators, 
within  the  period  limited  under  s.  508  ;  it  is  not  necessary  to  the  validity  of  the 
award  that  it  should  actually  reach  the  hands  of  the  Court  within  such  period. 
The  validity  of  the  award  depends  upon  the  making  of  it  within  the  period 
allowed,  and  it  is  immaterial  on  what  date  it  is  actually  delivered  to  the  Court. 
Thus  where  the  time  fixed  by  the  Court  for  the  delivery  of  an  award  in  a  suit 
pending  before  it  was  16th  April,  1900,  and  the  award  was  completed  and  signed 
on  the  16th  April,  but  did  not  reach  the  hands  of  the  Court  until  the  17th  of 
April,  it  was  held  that  the  award  was  within  time  (m). 

When  once  a  matter  Ib  referred  to  arbitration,  etc- When  once  a 

matter  is  referred  to  arbitration  by  an  order  of  reference  under  this  section  or 
s.  523,  the  Court  shall  not  deal  with  it  in  the  same  suit  except  as  provided  in 
this  chapter.  Hence  the  Court  has  no  power  to  grant  permission  to  the  plaintiff 
to  withdraw  from  the  suit  with  liberty  to  bring  a  fresh  suit,  for  there  is  no  section 
corresponding  to  s.  373  in  this  chapter  (n).  Nor  can  the  Court  revoke  the  author- 
ity of  the  arbitrator  and  appoint  a  new  arbitrator  except  in  the  cases  specified 
in  s.  510  (o).  Nor  is  it  open  to  the  Court  to  hear  the  suit  on  the  merits,  unless 
the  arbitration  has  been  superseded  under  s.  510  or  s.  514  (^).  Similarly  the 
Court  has  no  power  to  confirm  an  order  passed  by  the  arbitrators  making 
payments  of  their  fees  a  condition  precedent  to  the  hearing  of  the  reference, 
there  being  no  section  is  this  chapter  empowering  the  Court  to  make  an  order 
in  that  behalf  (q). 

509.     If  the  reference  be  to  two  or  more  arbitrators, 

When   reference  is     provision  shall  be  made  in  the  order  for 

jrprovTdeToT'dTfft'     a  difference   of  opinion  among  the   arbi- 

ence  of  opinion.  tmtors 


(I)  Baja  Har  Narain  v.  Chaudhrain  Bhag- 
want  Kuar,  13  All.  300,  H  I.  A.  55. 

(m)  Arwn^itun  v.  Artmachalam,  22  Mad.  22; 
UmergyY.  Shamji,  13  Bom.  119;  Sita 
Bam  Y.  BhiOwanit  26  AU.  106  Asad-uULah 
V.  Muhammadt  27  All.  459. 


(91)    Sheoamber  ▼.    Deodat,  9  All.  168:I>e&f 

Chum  ▼.  Bipra,  7  Cal.  W.N.  186. 
(o)    HalimbJiai  t.  Shcmktr,  10  Bom.  381. 
(p)    Jamna  v.  Natib^  24  All.  312. 
(9)    Steel  Y.  Boharte,  6  Cal.  809. 
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be  with  the 
of  the  arbitrators 


(a)  by  the  appointment  of  an  umpire,  or 

(b)  by  declaring  that   the   decision   shall 

majority,   if  the  major  part 
agree,  or 

(c)  by    empowering    the    arbitrators    to   appoint  an 

umpire,  or 

(rf)  otherwise,  as  may  be  agreed  between  the  parties  ; 
or,  if  they  cannot  agree,  as  the  Court  determines. 

If  an  umpire  is  appointed,  the  Court  shall  fix  such  time 
as  it  thinks  reasonable  for  the  delivery  of  his  award  n  case 
he  is  required  to  act. 

Decision  by  majority- —Where  the  order  of  reference  did  not  provide  that 
the  decision  by  the  majority  of  arbitrators  should  be  binding,  and  two  of  five 
arbitrators  refused  to  act,  it  was  held  that  an  award  by  the  remaining  three  of 
them  (who  constituted  the  majority)  was  not  valid  (r). 

Empowering  arbitrators  to  appoint  an  umpire.— The  arbitrators  have  no 

power  tp  appoint  an  umpire,  unless  they  are  authorized  in  that  behalf  (s). 

Delegation  of  their  duties  by  arbitrators.— An  arbitrator  cannot 
delegate  his  duties  to  a  third  person  (t).  But  he  may  delegate  to  a  third  person 
the  performance  of  acts  of  a  ministerial  character.  Thus  where  an  arbitrator 
employed  his  son  to  take  some  of  the  measurements  instead  of  taking  them 
himself,  it-  was  held  that  the  award  was  not  by  that  reason  invalid  (u). 

510*     If  the  arbitrator,  or,  where  there  are  more  arbi- 
Death,     incapacity,     tr^tors  than  oue,  any  of  the  arbitrators, 
Ac,  of  arbitrators  or     or  the  Umpire,  dics  or  refuses  or  neglects 
"'"^*''**  or  becomes  incapable  to  act,  or  leaves 

British  India  under  circumstances  showing  that  he  will  pro- 
bably not  return  at  an  early  date,  the  Court  may,  in  its  dis- 
cretion, either  appoint  a  new  arbitrator  or  umpire  in  the 
place  of  the  person  so  dying,  or  refusing  or  neglecting,  or 
becoming  incapable  to  act,  or  leaving  British  India,  or  make 
an  order  superseding  the  arbitration,  and  in  such  case  shall 
proceed  with  the  suit. 

Scope  of  the  section*—  in  the  event  of  the  happening  of  any  of  the  events 
mentioned  in  this  section,  the  Court  must  adopt  one  of  the  two  courses  pointed 
out  in  the  section,  namely,  appoint  a  new  arbitrator  or  make  an  order  superseding 
the  arbitration.  Hence  where  one  of  three  arbitrators  refused  to  act,  and  the 
Court  neither  appointed  a  new  arbitrator  nor  made  an  order  superseding  the 
arbitration,  it  was  held  that  the  award  made  by  the  other  two  was  invalid  (v). 


S0. 


(r)    OurupatJuippa  v.  Nar€uingappa,  1  Mtyd, 

174. 
(f )    Smith  ▼.  Ludha,  17  Bom.  129. 
(0   J^nmna  ▼.  Kfofib.  94  All..  312. 


<u)    Buta  V.  Municipal  Committee  of  Lahore, 

29  Cal.  854,  29  L  A.  168. 
(v)    Nand  Bam  ▼.  Fakirchandt  7  All.  523 ; 

Thammiraju  ▼.  Bapin{r*^  12  Mftd.  113. 
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80«  But  the  Court  has  a  discretion  as  to  the  number  of  new  arbitrators.    Thus   only 

M#-811  one  new  arbitrator  may  be  appointed  in  place  of  two  or  more  that  may  have  re- 
fused or  become  incapable  to  act.  It  is  not  necessary  that  the  Court  should 
appoint  as  many  new  arbitrators  as  have  refused  or  become  incapable  to  act. 
Consent  of  all  the  parties  is  not  necessary  for  an  order  under  this  section  (tr). 

The  power  of  the  Court  to  appoint  a  new  arbitrator  or  umpire  may  be 
limited  by  agreement.  A  and  B  submitted  to  arbitration  on  the  terms  that  the 
umpire  should  be  selected  from  seven  persons  named.  The  umpire  first  selected 
refused  to  act,  and  the  Court  appointed  a  new  umpire  who  was  not  one  of  the 
seven  persons  named.  It  was  held  that  the  umpire  not  being  one  of  the  seven 
named  in  the  agreement,  the  aw^u*d  of  the  umpire  was  invalid  (x), 

11  the  arbitrator  refUBes  to  act- — ^This  means,  if  the  arbitrator  who  has 
accepted  the  arbitration  refuses  to  act.  Hence  a  new  arbitrator  cannot  be 
appointed  under  this  section,  where  the  arbitrator  first  named  has  refused  to 
accept  the  arbitration  from  the  first  {y). 

If  an  arbitrator  refuses  to  act,  the  Court  cannot  compel  him  to  act.  Thus 
where  an  arbitrator  refused  to  act,  and  the  Court,  instead  of  accepting  his  refusal, 
directed  him  to  proceed  and  make  an  award,  it  was  held  that  the  award  was  not 
valid.  The  finality  of  an  award  is  based  entirely  upon  the  principle  that  the 
arbitrators  are  judges  chosen  by  the  parties  themselves,  and  that  such  judges 
are  willing  to  settle  the  disputes  between  them  (z).  But  an  arbitrator  has  full 
power  to  retract  his  resignation  before  it  is  accepted.  The  mere  circumstance  of 
an  arbitrator  having  first  tendered  and  then  withdrawn  his  resignation  does  not 
divest  him  of  his  character  as  arbitrator  (a). 

Appoint  a  new  arbitrator*— This  is  the  only  section  that  enables  the 
Court  to  appoint  new  arbitrators.  Hence  the  Court  has  no  power  to  appoint  a 
new  arbitrator  except  in  the  cases  specified  in  this  section  (b). 

Order  enperseding  arbitration.— When  once  a  matter  is  referred  to  ar- 
bitration by  an  order  of  the  Court,  the  Court  has  no  power  to  hear  the  suit  on 
the  merits,  unless  the  arbitration  has  been  superseded  by  an  order  under  this 
section  or  s.  514  (c),  or  unless  the  award  has  been  remitted  to  the  reconsideration 
of  the  arbitrator  under  s.  520  and  he  has  refused  to  reconsider  it,  or  unless  the 
award  has  been  set  aside  under  s.  521. 

511.     Where   the   arbitrators  are  empowered  by  the 
Appointment  of  um-     ^der  or  reference   to  appoint  an  umpire 
pire  by  Court.  aud  fail  to  do  SO,  any  of  the  parties  may 

serve  the  arbitrators  with  a  written  notice  to  appoint  an  um- 
pire ;  and  if,  within  seven  days  after  such  notice  has  been 
served,  or  such  further  time  as  the  Court  may  in  each  case 
allow,  no  umpire  be  appointed,  the  Court,  upon  the '  appli- 
cation of  the  party  who  has  served  such  notice  as  aforesaid, 
may  appoint  an  umpire. 


i 


{w)    Bafnper$ad  ▼.  Juggemauth,  6  CX.B.  11. 

ix\    BamMfto  ▼.  flfotuo,  7  Had.  H.  C.  Tt. 

iy)    B«pin    BehaH  v.  Annoda^  18  Cal.  325; 

Ihmardin  ▼.  Moidinita,  6  Mad.  414. 
<«)    57W6clianin  ▼.  Battfom.  7  All.  JO. 


(a)  Ha/r  Itarain  ▼.  Bhagwaant  Kuar^  10  All. 

137. 

(b)  Hdlimbhai  ▼.  Shamker,  10  B<»n.  381. 

(c)  JaninaY.KaHbAli,»An.SS2, 


Digitized  by 


Google 


ARBITRATION  461 

512.  Every  arbitrator  or  umpire  appointed  under  sec- 

tion 509,  section  510,  or  section  511, 
or^umpfre^' a"p^^nt2d  ^hall  have  the  like  powers  as  if  his  name 
under    sections   509,     had  been  inserted    in  the  order  of    re- 

510,  511.  - 

ference. 

513.  The  Court  shall  issue  the  same  process  to  the 
Summoning  parties  and  witnesses  whom  the  arbitra- 

witnesses.  tors  or  Umpire  desire  or  desires  to  exa- 

mine, as  the  Court  may  issue  in  suits  tried  before  it. 

Persons  not  attendinor  in  accprdance  with  such  process. 
Punishment  for  de-     or  making  any  other  default,  or  refusing 
fault,  &c.  to  give  their  evidence,  or  guilty  of  any 

contempt  to  the  arbitrator  or  umpire  during  the  investigation 
of  the  matters  referred,  shall  be  subject  to  the  like  dis- 
advantages, penalties,  and  punishments,  by  order  of  the 
Court,  on  the  representation  of  the  arbitrator  or  umpire,  as 
they  would  incur  for  the  like  ofiEences  in  suits  tried  before 
the  Court. 

514.  If,  from  the  want  of  the  necessary  evidence  or 
Extension  of  time     ^formation,  or  from  any  other  cause,  the 

for  making  award.  arbitrators  caunot   complete    the  award 

within  the  period  specified  in  the  order,   the  Court  may,  if 
it  thinks  fit,   either   grant  a  further  time,  and  from  time  to 
Supersession  of  ar-     ^™^  enlarge  the  period  for  the  deUvery 
bitration.  of  the  award,  or  make  an  order  supersed- 

ing the  arbitration,  and  in  such  case  shall  proce^  with 
the  suit. 

Extension  of  timO  for  «»«-fc<i»g  award* — if  the  time  originally  fixed  for 
making  an  award  has  expired,  and  no  award  is  made,  the  Court  may  extend  the 
time  for  making  the  award.  It  is  not  necessary  that  the  application  to  extend  the 
time  should  be  made  before  the  expiry  of  the  period  originally  fixed  for  making 
the  award.  The  application  may  be  made  even  after  the  expiry  of  the  time  origi> 
nally  fixed  (d).  But  the  application  must  be  made  before  the  award  is  delivered 
to  the  Court  (e). 

515.  When  an  umpire  has  been  appointed  he  may 
When  unapirc  may    enter  on  the  reference  in  the  place  of  the 

arbitrate     m    lieu   of  ...      .  ^ 

arbitrators.  arbitrators — 


(d)   Har  Narain  v.  BhagwanU  10  AIL  137.  t  vundofram,  15  Mftd.  384 ;  Bum  Uomohar 

it)    Har  Narain  v.  BhOQUHmt,  13  All,  300.  18  v.  Lai  Behari,  14  AU.  343. 


I.  A.  55 ;  Lak9hminara9imham  ▼.  Soma- 
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SlS%17  (^)  ^^  ^^y  iiB.\e  allowed  the  appointed  time  to  expire 

without  making  an  award,  or 

(h)  when  they  have  delivered  to  the  Court  or  to  the 
umpire  a  notice  in  writing,  stating  that  they 
cannot  agree. 

516.  When  an  award  in  a  suit  has  been   made,  the 
Award  to  be  signed     pcrsons   who   made  it  shall   sign  it,  and 

*"^  ^*^^-  cause  it  to  be   filed    in  Court,   together 

with  any  depositions  and  documents  which  have  been  taken 
and  proved  before  them  ;  and  notice  of  the  filing  shall  be 
given  to  the  parties. 

It  is  not  necessary  that  an  award  should  be  signed  by  the  arbitrators 

in  the  presence  of  each  other.— It  is  quite  enough  if  all  the  arbitrators  agree 
to  the  terms  of  the  award  and  sign  it.  There  is  no  provision  of  law  requiring 
them  to  sign  in  the  presence  of  each  other  (/).  But  the  award  must  be  signed 
by  all  the  arbitrators  before  it  is  filed.  An  award  signed  by  one  of  the  arbitrators 
which  it  was  on  the  file  of  the  Court  was  held  invalid  (g). 

Necessity  of  arbitrator's  mesence  at  meetings.— When  a  case  has  been 
referred  to  arbitration,  the  presence  of  all  the  arbitrators  at  all  meetings,  and, 
above  all,  at  the  last  meeting  when  the  final  act  of  arbitration  is  done,  is 
essential  to  the  validity  of  the  award  (It). 

"  Together  with  any  depositions  and  documents ''—The  Court  has 
jurisdiction  to  compel  arbitrators  to  give  up  documents  that  may  have  been  Hied 
before  them  as  exhibits  during  the  course  of  the  arbitration.  Also  if  the  original 
records  of  the  suit  are  handed  to  the  arbitrators  to  enable  them  to  proceed  with 
the  arbitration,  and  they  fail  to  return  them,  the  Court  can  compel  them  to  return 
the  records  (*). 

Notice  of  the  filing  shall  be  given. — it  is  a  material  irregularity  within 
the  meaning  of  s.  622,  if  the  Court  gives  judgment  without  issuing  notice,  and  the 
judgment  will  be  set  aside  in  revision  {j). 

Delivery  of  award* — The  act  of  an  arbitrator  in  delivering  an  award  to 
the  proper  officer  of  the  Court  for  the  purpose  of  being  filed  in  Court  is  not  an 
"  application"  within  the  meaning  of  the  Limitation  Act.  Hence  there  is  no 
period  of  limitation  within  which  an  award  should  be  delivered  by  an  arbitrator  to 
the  Court  (k), 

517.  Upon  any  reference  by  an  order  of  the   Court, 
Arbitrators  or  urn-     ^^^e  arbitrators  or  umpire  may,  with  the 

pire  may  state  special  consent  of  the  Court,  State  the  award  as 
*"**•  to  the  whole  or  any  part  thereof  in  the 

form  of  a  special  case  for  the  opinion  of  the  Court ;    and  the 

(/)    MuthvkiUti  V.  AchaNayakan,lZMtA72.  >    (i)  Nurting  y.  Nuffer,  Vt  CaX.  932, 

(a)    Bameah    Chandra  v.   Kerunamoyi^    53  >  (j)  Rangaaami  t,  Muituaami^  11  Mad.  144 

Cal.  498.  ChaiarhvJ  y.  QanUh,  90  AIL  474. 

<?i)    Ifand  Bam  ▼.  Fakirchand,  7  All.  523.  I    (k)  BQharU  v.  Harriton,  7  CaL  335. 
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Court  shall  deliver  its  opinion  thereon  ;    and  such  opinion 
shall  be  added  to,  and  form  part  of,  the  award. 

plication,   modify  or        518*     The    Couft    may,    by    order, 
^rrect  award  in  ccr-     modify  or  correct  an  award— 

tain  cases.  •^ 

(a)  where  it  appears  that  a  part  of  the  award  is  upon 
a  matter  not  referred  to  arbitration,  provided 
such  part  can  be  separated  from  the  other 
part,  and  does  not  affect  the  decision  on  the 
matter  referred,  or 

\^b)  where  the  award  is  imperfect  in  form,  or  contains 
any  obvious  error  which  can  be  amended 
without  affecting  such  decision. 

Where  a  part  of  the  award  is  npon  a  matter  not  referred  to  arbitra- 
tion*— Where  the  matters  in  dispute  in  a  suit  were  referred  to  arbitration,  but 
the  question  of  costs  was  not  referred,  and  the  arbitrators  made  an  award  con- 
taining a  direction  that  the  defendant  should  pay  the  plaintiff's  costs,  the  Court 
modified  the  award  by  striking  out  the  direction  for  the  payment  of  costs,  the 
case  being  one  in  which  the  part  of  the  award  upon  the  matter  not  referred  could 
be  separated  from  the  other  part  (I).  But  where  no  such  separation  is  possible* 
the  Court  should  remit  the  award  to  the  reconsideration  of  the  same  arbitrator 
under  s.  520,  cl.  (a). 

An  award  that  goes  beyond  the  terms  of  the  reference  is  to  that  extent 
ultra  vires  (m). 

519.  The  Court  may  also  make  such  order  as  it  thinks 
Order  as  to  costs  of     fit  respecting  the  costs  of  the  arbitration, 

arbitration.  jf   any    question    arise   respecting    such 

costs,  and  the  award  contain  no  sufficient  provision  concern- 
ing them. 

520.  The  Court  may  remit  the  award  or  any  matter 
When    award     or    referred  to  arbitration  to  the  reconsidera- 

wt^tion*^  m'^'^b^  %1     tion  of  the  same   arbitrators   or   umpire, 
raitted.  upon  such  tcrms  as  it  thinks  fit — 

(a)  where  the  award  has  left  undetermined  any  of 
the  matters  referred  to  arbitration,  or  where 
it  determines  any  matter  not  referred  to 
arbitration  ; 

(6)  where  the  award  is  so  indefinite  as  to  be  incap- 
able of  execution  ; 

ID    Daadu9a  ▼.  Bhukan,  9  Bom.  82.  I  28  LA. ;  Buta  v    Munieipal  Committee 

(m)   MumtOM  AU  ▼.  Sakhwat  Ali,  ii  All.  594,    |  of  Lahore,  29  Cal.  854. 29 1.  A.  168. 


am. 
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(c)  where  an  objection  to  the  legality   of  the   award 
is  apparent  upon  the  face  o£  it. 

Remission  of  award  when  the  award  tes  left  nndetermined  mmj  of 
the  matters  referred  to  arbitration-— The  ground  for  holding  an  award  to  be 

invalid  on  account  of  its  non-disposing  of  all  the  matters  referred,  appears  to  be 
that  there  is  an  implied  condition  in  the  submission  of  the  parties  to  the  arbitra- 
tion that  the  award  shall  dispose  of  all.  Hence  this  condition  may  be  waived  by 
the  consent  of  all  the  parties  before  the  arbitrators  (n). 

Where  the  issues  in  a  suit  were  referred  to  arbitration,  and  there  ^Tiras  no 
distinct  and  separate  finding  by  the  arbitrators  on  each  of  the  issues,  but  there 
was  a  decision  on  the  whole  matter  in  controversy  between  the  parties.  It  was 
held  that  the  award  could  not  be  said  to  have  left  undetermined  any  of  the 
matters  referred  to  arbitratten,  and  it  should  not  therefore  be  remitted  to  the 
reconsideration  of  the  arbitrator  (o).  A  separate  finding  on  each  issue  is  not 
necessary  when  the  whole  matter  in  issue  between  the  parties  is  decided  by  the 
arbitrators  {p).  But  where  several  issues  in  a  suit  are  referred  to  arbitratioa, 
and  the  arbitrator  decides  by  the  award  one  only  of  the  issues,  the  award  must 
be  remitted  to  his  reconsideration  (q).  If  the  arbitrator  refuses  to  reconsider  the 
award,  the  award  becomes  void :  see  s.  521. 

Appeal--— No  appeal  lies  from  an  order  under  this  section  remitting  an 
award  for  the  reconsideration  of  arbitrators.  But  where  a  decree  is  made  upon 
an  award,  and  an  appeal  is  preferred  against  that  decree,  the  legality  of  the 
order  remitting  the  award  under  this  section  may  be  challenged  on  the  appeal 
against  the  decree  (r). 

521.     An  award  remitted  under  section  520  becomes 

Grounds  for  setting     void  on  the  refusal  of  the  arbitrators  or 

aside  award.  umpire  to  rcconsidcr  it.     But  no  award 

shall  be  set  aside  except  on   one  of  the  following  grounds 

(namely)  : — 

(a)  corruption  or  misconduct   of   the  arbitrator  or 

umpire  ; 

(b)  either  party  having   been   guilty   of  fraudulent 

concealment  of  any  matter  which  he  ought  to 
have  disclosed,  or  of  wilfully  misleading  or 
deceiving  the  arbitrator  or  umpire  ; 

(c)  the  award  having  been   made  after  the  issue  of 

an  order  by  the  Court  superseding  the  arbitra- 
tion and  restoring  the  suit ; 

and  no  award  shall  be  valid  unless  made  within  the 
period  allowe<1  by  the  Court. 

in)    Makund  Bamy.  Saliq  Bam.  21  Cal.  590,  I  29  CaI.  167,  U6, 29.  LA.  51. 

21I.A.47.  (q)   J(mard<mv.8amhhuNath,HC9X,90^ 

(0)    Oeorae  v.  VeuHan  Soury,  22  Mad.  202.  (r)    George  ▼.  Vastian  Soury^  22  Mad.  20L 

(p)   Qhuiam  Khan  v.   Muhammad  Hassan,  ' 
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Miseomdnet.— The  term  "^  misconduct "  does  not  necessarily  imply  moral       S.  521 
turpitude ;  it  includes  neglect  of  the  duties  and  responsibilities  of  the  arbitrators, 
and  of  what  Courts  of  Justice  expect  from  them  before  allowing  finality  to  their 
awards  (s);  nor  does  it  necessarily  imply  corruption  (t). 

Acts  amoimtillg  to  miscondnct. — The  following  acts  were  held  to  amount 
to  "  misconduct  **  on  the  part  of  the  arbirators,  and  the  award  was  accordingly 
set  aside : — 

1.  Hearing  and  receiving  evidence  from  one  side  in  the  absence  of  the 

other  side,  without  giving  the  other  side  affected  by  such  evidence 
the  opportunity  of  meeting  and  answering  it  (m). 

2.  Proceeding    with    arbitration  in  the    absence  of  one  of  the   arbi- 

trators (v). 

3.  Refusing  to  hear  witnesses  produced  by  the  parties  (w), 

4.  Arbitrators  improperly  adding  another  to  their  number  {x). 

5.  Where  three  out  of  five  arbitrators  were  not  present  at  the  time 

the  award  was  made  and  did  not  sign  the  awsu*d,  although  it 
purported  to  be  signed  by  all  of  them,  it  was  held  that  it  amounted 
to  judicial  misconduct,  and  the  award  was  set  aside  (y). 

Acts  not  amounting  to  miSCOndnct.—An  arbitrator  is  not  bound  by 
technical  rules  of  procedure.  Hence  it  is  not  a  valid  objection  to  an  award  that 
the  arbitrator  has  not  acted  in  strict  conformity  to  the  rules  of  evidence  (s).  But  the 
rule  of  the  law  of  evidence  which  declares  that  letters  written  "  without  prejudice** 
should  not  be  admitted  in  evidence,  being  a  rule  founded  upon  natural  justice,  is 
as  binding  upon  arbitrators  as  upon  Courts  of  Justice,  and  an  arbitrator  is 
wrong  in  receiving  and  acting  upon  such  a  letter.  But  if  no  objection  is  taken  by 
the  other  side  to  the  admissibility^  of  such  a  letter,  and  an  award  is  made,  the 
award  will  not  be  set  aside  on  the  ground  of  misconduct  (a).  It  is  not  misconduct 
on  the  part  of  the  arbitrator  to  delegate  to  a  third  party  the  performance  of  acts 
of  a  ministerial  chsu*acter,  so  long  as  he  exercises  his  own  judgment  on  the  matters 
referred  (&).  "  Misconduct  *'  cannot  be  presumed  from  the  mere  fact  that  the 
arbitrator  is  the  relative  of  one  of  the  parties  (c).  The  mere  fact  that  the  arbi- 
trator has  failed  to  account  for  the  delay  in  making  the  award  does  not  justify  the 
presumption  of  fraud  {d). 

In  Butta  V.  Municipal  Committee  of  Lahore  (e),  certain  matters  in  dispute 
between  A  and  B  were  referred  to  arbitration.  The  agreement  of  reference  was 
drawn  up  by  A*s  counsel.  The  arbitrator,  feeling  doubtful  as  to  the  meaning  of 
a  certain  clause  in  the  agreement,  wrote  to  A  to  obtain  his  counsel's  opinion  on 
the  meaning  of  that  cause.  A  obtained  the  opinion,  and  sent  it  on  to  the  arbi- 
trator. B  was  not  informed  of  this  until  after  the  award  was  made.  It  was  held 
that  though  it  would  have  been  prudent  and  discreet  for  the  arbitrator  to  have 
written  to  A  with  B*s  knowledge  and  informed  B  of  the  opinion,  the  omission  to 
do  this  did  not  amount  to  "misconduct,**  as  there  was  no  ground  for  impeaching 
the  good  faith  of  any  of  the  parties  concerned. 


t)    aan(fa8<ihaiv,Lekhr<fj,9All.2S3. 
e)    KaH  Charon  ▼.  Sarai  Ohunder,  30  Cal. 
997. 
Ovrse^  ▼.  W.  Orowder,  18  Bom.  299. 
Themvmiraju  ▼.  Bcmirasu,  12  Mad.  113; 
Nand  Bam  ▼.  Fakir  Chand,  7  AU.  523. 
(w)  BughooJmr  ▼.  Maina  Koer,  12  C.  L.  B.  564. 
(ar)    PWiwi  ▼.  Bahoran.  7  N.  W  .P.  367. 

30 


y)  Bam  Narain  ▼.  Bait  Nath^  29  Cal.  36. 

M)  Suppu  ▼.  Oovindaeharyar,  11  Mad.  85. 

a)  Howard  ▼.  WiUon,  4  Cal.  231. 

h)  Buta  ▼.  Municipal  Committee  of  Lahore, 

29  Oal.  854,  29 1.  A.  168. 

[e)  Nainsukh  ▼.  Umadai,  7  All.  273. 

[d)  Savlappa  ▼.  Devchand^  26  Bom.  132. 

[e)  29  Cal.  854. 29 1.  A.  168. 
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Ss.  Franduleiit  concettlment  of  any  BMttar  wUeh  OQ^t  t»  have  been 

521-522  4iflelot6d.— Thus  where  the  arbitrator  was  the  retained  pleader  of  the  plaintiff, 
and  this  fact  was  not  disclosed  by  the  plaintiff  to  the  defendant  before  the  arbi- 
trator was  appointed,  the  award  was  set  aside  on  the  ground  that  that  fact  was 
one  which  ought  to  have  been  disclosed.  Every  disclosure,  which  might  in  the 
least  affect  the  minds  of  those  who  are  proposing  to  submit  their  dispute  to  the 
arbitrament  of  any  particular  individual,  as  regards  his  selection  and  fitness  for 
the  post,  ought  to  be  made,  so  that  each  party  may  have  every  opportunity  of 
considering  whether  the  reference  to  arbitration  to  that  particular  individual 
should  or  should  not  be  made  (/). 

Award  made  after  the  issue  of  order  snperseding  arbitration.— if 
an  order  is  made  superseding  the  arbitration  under  s.  510  or  s.  514,  or  if  the 
period  fixed  for  making  the  award  has  expired,  the  arbitrators  have  no  longer 
seisin  of  the  reference,  and  they  are  fundi  officio^  and  cease  to  have  any  more 
power  to  make  an  award  than  the  man  in  the  street  {g).  Similarly  an  arbitrator 
is /wncf us  oj^icu)  after  the  award  is  made,  and  he  cannot  thereafter  add  to  or 
alter  the  award  (h)^ 

Award  made  after  the  period  fixed  by  the  Oonrt.— See  notes  to 
s.  508  under  the  head  '*  Delivery  of  awsu*d.** 

Appeal.— No  appeal  lies  from  an  order  under  this  section  setting  aside  or 
refusing  to  set  aside  an  award ;  such  an  order  is  not  comprised  in  the  list  of 
appealable  orders  given  in  s.  588.  But  if  the  order  is  made  by  a  Chartered  High 
Court,  it  amounts  to  a  ^*  judgment  **  within  the  meaning  of  clause  15  of  the  Letters 
Patent,  and  is  appealable  under  that  clause  (t). 

BeTision-—  An  order  under  this  section  to  set  aside  or  refusing  to  set  aside 
an  award  on  the  grounds  mentioned  in  this  section  is  not  subject  to  revision  (J)' 

522.     If  the  Court  sees  no  cause  to  remit  the  award  or 

Judgment  to  be  ac-     ^^1  ^^  *^^  matters  referred  to  arbitration 

cording  to  award.  for  reconsideration  in  manner  aforesaid, 

and  if  no  application  has  been  made  to  set  aside  the  award, 

or  if  the  Court  has  refused  such  application, 

the  Court  shall,  after  the  time  for  making  such  appli- 
cation has  expired,  proceed  to  give  judgment  according  to 
the  award, 

or  if  the  award  has  been  submitted  to  it  in  the  form  of 
a  special  case,  according  to  its  own  opinion  on  such  case. 

Upon  the  judgment  so  given  a  decree  shall  follow,  and 

Decree  to  follow.         ®^^"  ^  enforced  in  manner  provided  iu 

this  Code  for  the  execution  of  decrees. 

No  appeal  shall  lie  from  such  decree  except  in  so  far  as  the 

decree  is  in  excess  of,  or  not  in  accordance  with,  the  award. 


(a) 


KaXi  Protanno  v.  lUitani  Kant,  25  Cal. 

142. 
Ibrahim  ▼.  MohHn,  18  AU.  422, 425. 
Jafri  Begam  v.  8yed  Alt  Ra^ea,  23  All. 

383,  28  I.  A.  111. 


th 


TooUeev  Sudevi,  26  Cal.  Xl- 
J)    Damodar  v.  Baghunath,   26    Bom.  551 ; 
Kali  Charan  v.  Sarat  Ohunder.  30  Cal. 
397. 
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"After  the  time  for  making  sack  ap^Ucation  has  expired.**— That  is,     S.  522 
after  10  days  from  the  date  on  which  the  award  is  filed :  see  Limitation  Act,  art. 
158. 

No  appeal  lies  from  a  decree  based  on  an  award  except  in  so  far  as 
snch  decree  is  in  excess  of,  or  not  in  accordance,  with,  the  award.— in  refer- 
ences to  arbitration  the  general  rule  is  that,  as  the  parties  choose  their  own  arbi- 
trator to  be  the  judge  in  the  disputes  between  them,  they  cannot  object  to  his 
decision  either  upon  the  law  or  upon  the  facts.  It  is  now  well  established  that  where 
a  matter  is  referred  to  an  arbitrator,  he  is  the  sole  and  final  judge  of  all  questions 
not  only  of  fact,  but  of  law  (k).  Thus  where  an  award  was  impeached  on  the 
ground  that  it  was  against  law,  their  Lordships  of  the  Privy  Council  said :  •*  They 
[arbitrators]  may  have  erred  in  law,  but  arbitrators  may  be  judges  of  law  as  well 
as  judges  of  fact,  and  an  error  in  law  certainly  does  not  vitiate  an  award  '*  (/). 
And  this  principle  has  been  carried  so  far  that  if  parties  submit  to  an  arbitrator 
the  decision  of  a  bare  point  of  law,  and  he  gives  an  erroneous  decision,  his  award 
is  binding  notwithstanding  (m).  In  all  these  cases,  the  Court  would  say  to  the 
party  seeking  to  set  aside  the  award  :  "  You  have  constituted  your  own  tribunal ; 
you  are  bound  by  its  decision*'  (n).  The  present  section  gives  eifect  to  ^*  the  prin- 
ciple of  finality  * '  of  awards,  by  declaring  that  no  appeal  shall  lie  from  a  decree 
based  on  an  award,  except  in  so  far  as  the  decree  is  in  excess  of,  or  not  in  accor- 
dance with,  the  award  (o).  The  only  cases  in  which  the  Code  allows  an  appeal 
from  a  decree  based  on  an  award  are — 

(1)  where  the  decree  is  in  excess  of  the  award,  as  where  the  decree  gives  in- 

terest which  the  arbitrators  have  not  awarded  (J>) ;  or 

(2)  where  the  decree  is  not  in  accordance  with  the  award,  as  where  interest 

awarded  by  the  arbitrators  is  disallowed  by  the  decree. 

Is  a  decree  based  on  an  award  which  has  been  modified  by  the  Court  under 
s.  518  a  decree  in  accordance  with  the  award  ?  It  has  been  held  by  the  High 
Cour^of  Allahabad  that  it  is  not,  and  hence  an  appeal  will  lie  from  the  decree.  Thus 
where  an  award  directed  the  defendant  to  make  certain  payments  to  the  plaintiff 
by  instalments,  and  the  award  was  modified  by  the  Court  under  s.  518  by  omitting 
the  direction  as  to  payment  by  instalments,  and  a  decree  was  passed  on  the  award 
as  so  modified,  it  was  held  that  an  appeal  would  lie  from  the  decree  (q).  The 
soundness  of  this  decision  is  open  to  question.  It  is  submitted  that  a  decree  is  in 
accordance  with  an  award  within  the  meaning  of  this  section,  if  it  is  in  accord- 
ance with  the  award  as  modified  under  s.  518,  though  it  may  not  be  in  accordance 
with  the  original  award.  The  section  says:  "the  Court  shall  proceed  to  give 
judgment  according  to  the  award  J**  It  is  clear  that  when  an  award  is  modified 
under  s.  518,  the  only  award  according  to  which  judgment  could  be  delivered  is 
the  modified  award.  Moreover,  the  decision  runs  counter  to  "the  principle  of 
finality  '*  which  finds  expression  in  the  Code. 

Though  a  decree  may  be  in  perfect  accordance  with  an  award,  an 
appeal  will  lie,  if  the  award  is  illegal  ab  initio,  in  other  words,  if  there  is 

no  award  in  law* — The  reason  is  that  this  section  presupposes  a  valid  and  a  legal 


(k)    Adams  v.  Greater  North  of  Scotland  By. 

Co.  (1891)  A.C.  31 ;  Montgomery  and  Co. 

in  re.,  78  L.  T.  406. 
(l)    ahulam  Khun  v.  Muhammad  Hauan,  29 

Cal.  167,  29  I.  A.  51. 
(m)    Stiff  V.  Andrews,  2  Madd.  6. 


(n)    Per  Williams  J. ,  in  Hodgkinaon  v.  Femie, 

3  C.  B..  N.  S.  189. 
(0)    Ohulam   Klian  v.  Muhammad  Hassan. 

29  Cal.  167,  29  I.  A.  51. 
iv)    Mohun  Lall  v.  Jo^  Narain,  23  \V.  R.  105. 
I    (g)   Ja/wahar  v.  Mul  Maj,  8  All.  449. 
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522  award,  and  not  an  award  upon  which  no  decree  could  be  pronounced  (r).  It  is 
quite  clear  that  if  there  is  no  award  in  law,  there  is  no  basis  for  the  decree  (5). 
Putting  the  matter  in  another  form,  we  may  say  that  if  the  thing  called  sm  award 
is  not  an  award  in  fact,  an  appeal  will  lie  {t). 

Illustrations, 

(a)  A  sues  B  and  C  for  dissolution  of  partnership.  A  and  B  alone  apply 
for  an  order  of  reference  under  s.  506,  and  the  order  applied  for  is  made.  Here 
the  order  of  reference  is  illegal,  for  an  order  of  reference  cannot  be  made  except 
on  the  application  of  all  the  parties  to  the  suit  (see  s.  506).  The  order  of  re- 
ference being  illegal,  any  award  that  may  be  made  in  pursuance  of  such  an  order 
is  also  illegal ;  hence  an  appeal  will  lie  from  a  decree  based  on  such  an  award: 
Indury.  Kandadai,  26  Mad.  47;  Joy  Procash  v.  Sheo  Colam,  11  Cal.  37.  See 
notes  to  8.  506  under  the  head  **  All  the  parties  must  join  in  an  application  under 
this  section.**  See  also  Chairman  of  Pumea  Municipality  v.  Siva  Sankar, 
33  Cal.  899. 

(b)  An  award  made  after  the  expiration  of  the  period  flxed  by  the  Court 
under  s.  508  orenlsu*ged  by  the  Court  under  s.  514,  is  illegal ;  hence  an  appeal  will 
lie  from  a  decree  based  on  such  an  award :  Chuha  Mai  v.  Hari  Ram,  8  All.  548 ; 
Har  Narain  v.  Bhagwant,  13  All.  300,  18  l.A.  55. 

(c)  An  award  must  be  signed  before  it  is  filed,  and  it  must  be  signed  by 
all  the  arbitrators.  An  award  signed  b>'  some  only  of  the  arbitrators  is  illegal. 
Similarly  an  award  signed  by  two  out  of  three  arbitrators  before  filing,  and  signed 
by  the  third  arbitrator  after  the  same  has  been  filed  in  Court,  is  illegal.  Hence 
an  appeal  will  lie  from  a  decree  based  on  such  an  award  :  Nandram  v.  Nem- 
chandy  17  Bom.  357  ;  Ramesh  Chandra  v.  Karunamoyi,  33  Cal.  498. 

(d)  A  decree  is  passed  on  an  award  in  a  suit  between  A  and  B.  B  appeals 
from  the  decree  on  the  ground  of  misconduct  on  the  part  of  the  arbitrators.  The 
decree  is  not  appealable,  for  B  ought  to  have  applied  to  the  Court  to  set  aside 
the  award  under  s.  520  before  the  decree  was  passed,  and  no  such  application 
having  been  made,  the  award  became  final :  Walji  v.  Ehji,  29  Bom.  285  :  Ghulam 
Khan  v.  Muhammad  Hassan,  29  Cal.  167,  178,  183,  29  l.A.  51. 

(e)  A  decree  is  passed  on  an  award  in  a  suit  between  A  and  B.  B  appeals 
from  the  decree  on  the  ground  that  the  arbitrator  was  the  retained  pleader  of  A, 
and  no  disclosure  of  this  fact  was  made  before  the  arbitrator  was  appointed.  It  has 
been  held  by  the  Calcutta  High  Court,  that  the  award  is  illegal  ab  initio,  and  the 
decree  is  therefore  appealable  :  Kali  Prosanno  v.  Rajani  Kant,  25  Cal.  141.  [It 
is  submitted  that  the  decree  is  not  appealable,  for  B  ought  to  have  applied  to  the 
Court  to  set  aside  the  award  under  s.  520  before  the  decree  was  passed,  and  no 
such  application  having  been  made,  the  award  became  final :  see  Walji  v.  Ebji, 
29  Bom.  285,  290,  cited  in  ill.  (d),  and  Komhi  v.  Pangi,  21  Mad.  405.] 

(f)  An  award  is  not  illegal  merely  because  it  is  based  on  evidence  given 
by  one  of  the  parties  on  a  special  oath  administered  under  the  Indian  Oaths  Act, 
1873,  with  the  consent  of  the  other  party  :  Bhagirath  v.  Ram  Ghulam,  4  All.  283. 

(g)  The  matters  in  dispute  in  a  suit  between  A  and  B  are  referred  to 
arbitration,  and  an  award  is  made.    A  applies  under  s.  520  to  set  aside  the  award. 

(r)    Itamesli  Chandra  y.  Karunamoyi,li  CbI.    I    (0    Laehman   v.    Brijpal,  6  All.  174;  Bam, 

498.  Dhan  ▼.  Karan  ^ngh,  18  AU.  414. 

(•)    ITaOt  V.  BM. »  Bom.  285. 
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The  Court  passes  a  decree  in  accordance  with  the  award  without  considering  A's      S«  522 
application.    The  award  is  illegal,  and  an  appeal  will  lie  from  the  decree.    The 
reason  is  that  the  word  "refused**  in  this  section  means  refused  after  judicial 
consideration  and  determination :    Ibrahim  v.  Mohsin,  18  All.  422. 

It  has  been  held  by  the  High  Court  of  Calcutta  in  a  recent  case  (u),  that 
all  those  cases  in  which  it  has  been  held  that  an  appeal  will  lie  from  a  decree 
passed  upon  an  award  which  is  illegal,  must  be  taken  to  have  been  practically 
overruled  by  the  decision  of  the  Judicial  Committee  in  Ghulam  Khan  v.  Muham- 
mad Hassan  (v).  If  this  view  were  correct,  no  appeal  would  lie  in  any  of  the 
cases  cited  above.  With  great  respect,  it  is  submitted,  that  the  Privy  Council 
decision  above  referred  to  is  not  an  authority  for  the  view  taken  by  the  Calcutta 
High  Court. 

Second  Appeal.—A  second  appeal  will  lie  in  the  following  cases  :  — 

1 .  Where  the  decree  of  the  Court  of  first  instance  is  in  accordance 
with  the  award,  and  such  decree  is  set  aside  by  the  first  Appellate  Court, — An 
award  is  made  in  a  suit  between  A  and  B  brought  in  the  Court  of  a  Munsif.  A 
applies  under  s.  520  to  have  the  award  set  aside  on  the  ground  of  misconduct  on 
the  part  of  the  arbitrator,  but  the  application  is  refused  after  judicial  considera- 
tion, and  a  decree  is  passed  in  accordance  with  the  award.  A  presents  a  petition 
of  appeal  to  the  Court  of  a  Subordinate  Judge.  [Here  the  decree  being  in 
accordance  with  the  award,  the  Subordinate  Judge  ought  not  to  admit  the 
appeal.]  The  Subordinate  Judge,  instead  of  rejecting  the  appeal,  entertains  the 
appeal,  and  a  decree  is  passed  setting  aside  the  award  on  the  ground  of  miscon- 
duct on  the  part  of  the  arbitrator.  As  the  Subordinate  Judge  had  no  power  to 
entertain  the  appeal,  the  decree  passed  by  him  is  without  jurisdiction.  Hence  a 
second  appeal  will  lie  at  B*s  instance  from  his  decree  to  the  High  Court.  The 
proper  course  for  the  High  Court  is  to  set  aside  the  decree  of  the  Subordinate 
Judge  as  being  made  without  jurisdiction  and  to  restore  the  decree  of  the 
District  Munsif  (w). 

The  principle  underlying  the  above  case  is  this,  that  no  appeal  lies  from  a 
decree  passed  in  accordance  with  an  award,  and  that  if  such  an  appeal  is  enter- 
tained, and  the  award  and  the  decree  passed  thereon  are  set  aside,  a  second 
appeal  will  lie. 

2.  Where  the  Court  of  first  instance  sets  aside  the  award  and  passes  a 
decree  on  the  merits,  and  the  first  Appellate  Court  sets  aside  the  decree  and 
passes  a  decree  in  accordance  with  the  award, — An  award  is  made  in  a  suit 
between  A  and  B  brought  in  the  Court  of  a  Munsif.  A  applies  to  have  the  award 
set  aside  on  the  ground  of  misconduct  on  the  part  of  the  arbitrator.  The  award 
is  set  aside,  the  suit  is  heard  on  the  merits,  and  a  decree  is  passed  in  favour  of  A, 
B  appeals  to  the  Subordinate  Judge.  Here  the  Subordinate  Judge  is  perfectly 
competent  to  entertain  the  appeal,  for  the  decree  appealed  from  is  not  in  accord- 
ance with  the  award,  but  is  one  passed  on  the  merits  of  the  suit.  But  the  Sub- 
ordinate Judge  ought  to  confine  himself  to  a  hearing  of  the  appeal  on  the  merits. 
He  should  not  entertain  any  objection  to  the  validity  of  the  order  setting  aside 
the  award,  for  as  we  have  seen  in  the  notes  to  s.  521,  no  appeal  lies  from  such 
an  order.  If  the  Subordinate  Judge  entertains  such  an  objection,  and  sets  aside 
the  decree  of  the  lower  Court  on  such  objection,  and  passes  a  decree  in  accord- 

{U)    Chairman   of  Pumea  Murdoipality  ▼.    i   (v)   29  CaL  1G7, 29 1.A.  51. 

5¥oa  Monitor,  33  Cal.  899.  I   (w)   Kri$htumY.  Muthu,  22UBd.m. 


Digitized  by 


Google 


470 


CIVIL   PROCEDURE    CODK 


88. 

522-528 


ance  with  the  award,  the  decree  being  ooe  passed  without  jurisdiction^  a  second 
appeal  will  lie,  though  the  decree  of  the  first  Appellate  Court  is  in  accordance 
with  the  award  (x). 

The  principle  underlying  the  above  case  is  this,  that  no  appeal  lies  from  an 
order  refusing  to  set  aside  an  award,  and  that  if  such  an  appeal  is  entertained, 
and  the  order  is  interfered  with  in  appeal,  a  second  appeal  will  lie. 

Bevision* — We  have  seen  that  no  appeal  lies  from  a  decree  passed  in 
accordance  with  an  award.  Section  622  provides  that  where  no  appeal  lies  from  a 
decision,  an  application  may  be  made  to  the  High  Court  for  a  revision  of  the 
decision.  No  such  application,  however,  should  be  admitted  in  the  case  of  an 
award.  In  the  case  of  an  award,  revision  would  be  more  objectionable  than  an 
appeal.  If  an  application  in  revision  were  admissible  in  a  case  where  the  decree 
is  in  accordance  with  the  award,  the  finality  of  any  award  would  be  open  to 
question  (y). 

Where  the  Oourt  acts  as  arbitrator. — Where  in  the  course  of  a  suit  for 
an  order  directing  the  defendant  to  close  a  doorway,  the  parties  presented  a 
petition  requesting  the  Court  to  inspect  the  site  and  agreeing  to  abide  by  the 
decision  that  might  be  given  by  the  Court  on  such  inspection  as  the  final  decision, 
and  the  Court  after  inspecting  the  site  passed  a  decree  for  the  plaintiff,  it  was 
held  that  the  Court  had  acted  as  arbitrator  by  consent  of  parties,  and  that 
consequently  no  appeal  lay  from  the  decision  except  under  the  provisions  of  this 
section,  the  decision  of  the  Court  being  in  the  nature  of  an  arbitrator's  award 
(z).  Another  case  in  which  the  decision  of  a  Court  would  be  regarded  as  an 
award,  is  where  the  Court  has  no  jurisdiction  to  entertain  the  suit,  and  the  suit 
is  heard  by  the  Court  by  the  consent  of  parties  (a).     See  notes  on  p.  52  ante. 

Distinction  between  valuers  and  arbitratois-if  the  price  of  certain 
property,  where  such  price  is  not  a  matter  in  difference  between  the  parties, 
is  left  to  be  determined  by  a  referee,  his  decision  is  not  an  award  but  merely  a 
valuation.  In  such  a  case  the  referee  is  rather  a  valuator  than  an  arbitrator,  and 
no  judgment  therefore  could  properly  be  delivered  under  this  section  in  terms  of 
the  referee's  decision.  *'  A  valuer  may  be  in  one  sense  called  an  arbitrator,  but 
not  in  the  legal  sense  of  the  term.  In  the  ordinary  cases  of  arbitration  there  is  a 
dispute  which  is  referred.  The  object  of  the  valuation  on  the  other  hand  is  to 
avoid  disputes  **  (b).  Thus  if  A  sues  B  for  a  declaration  that  he  is  entitled  to  one 
half  share  of  certain  property,  and  an  order  is  made  by  consent  that  A  should  pay 
B  a  quarter  of  the  value  of  the  property  to  be  settled  by  a  certain  referee  no- 
minated by  the  parties,  the  order  is  not  one  passed  under  s.  506,  nor  is  the 
decision  of  the  referee  an  award  on  which  a  judgment  could  be  pronounced  under 
the  present  section. 

523.     When  any  persons  agree  in  writing  that  any  dil- 

Agreement  to  refer     fe^^^c^  between  them   shall  be  referred 

to  arbitration  may  be     to  the  arbitration  of  any  person  named 

filed  in  Court.  ^  ^^^  agreement  or  to  be  appointed  by 

any  Court  having  jurisdiction  in  the  matter  to  which  the 


(«)    Shyaima  Charan  v.  l?rolhad,  8  Cal.  W.  N. 

300:  Qanga  Prasad  ▼.  JTuro,  28  All.  408. 
(y)    Ohulam  Khan  ▼.  Muhammad  Hassan,  29 

CaL  167,  29  LA.  51. 
(s)    Nidamarthi  v.  Thammana,  26  Mad.  76; 


(b) 


SaytuL  Zain  v.  Kalahhai,  23  Bom.  752. 
Ledgard  ▼.  Bull,  9  AU.  191, 13 1.  A.  134. 
Ohooney  Money  v.  Bam  Kinkur,  28  Cal. 

166 ;  Moenaghten  ▼.  BameshwoTt  30  CaU 

831. 
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588  of  their  Lordships  of  the  Privy  Council  in  Ghulam  Khan  v.  Muhammad  Hassan 
(/),  that  this  section  does  not  apply  to  an  agreement  to  refer  to  arbitration  'wrhere 
there  is  a  suit  pending  with  respect  to  the  matters  in  dispute  {g). 

The  agreement  must  be  in  writing. — ^This  section  does  not  apply  if  the 

agreement  to  refer  is  not  in  writing  (h). 

This  section  applies  to  an  agreement  to  refer  fntnre  as  well  as 

existing  differences  to  arbitration. — ^Thus  where  a  charter-party  contained  a 
clause  that  any  disagreement  that  may  arise  [i,  e.,  arise  in  future"]  between  the 
contracting  parties  as  to  the  proper  interpretation  of  the  charter  should  be 
referred  to  arbitration,  it  was  held  that  the  agreement,  though  it  referred  to 
future  differences,  could  be  filed  under  this  section.  But  the  agreement  must 
name  the  arbitrators,  and  an  agreement  which  provides  for  the  future  appoint- 
ment  of  arbitrators  does  not  fall  within  this  section  (i).  Note  the  words  "  any 
person  named  in  the  agreement"  in  the  first  paragraph  of  this  section. 

Where  the  agreement  to  refer  has  been  dnly  revoked.— Where  an 
agreement  to  refer  has  been  revoked  for  good  cause  by  one  of  the  parties  thereto, 
the  Court  is  not  competent  to  order  it  to  be  filed  under  this  section  (/).  See 
notes  to  s.  506  under  the  head  "  Revocation  of  arbitrator's  authority." 

Umpire- — if  an  agreement  filed  under  this  section  does  not  contain  any 
provision  for  the  appointment  of  an  umpire  in  the  event  of  the  arbitrators  being 
unable  to  agree,  the  Court  has  no  power  under  this  section  to  appoint  an 
umpire  (k). 

Specific  Relief  Act,  1877»  S.  21.—^  sues  B  for  pre-emption.  The  matters 
in  dispute  in  the  suit  are  referred  to  arbitration  without  an  order  of  reference.  It 
has  been  held  by  the  High  Court  of  Allahabad  that  the  agreement  to  refer  ousts 
the  jurisdiction  of  the  Court  to  proceed  with  the  suit  (I). 

Appeal* — A  decision  under  s.  523  refusing  a  reference  on  the  ground  that 
the  agreement  to  refer  was  not  proved  is  in  the  nature  of  a  decree,  and,  there- 
fore, appealable.  *'The  decision  is  one  passed  in  a  proceeding  which  the 
Legislature  enacts  shall  be  a  suit^  and  is  obviously  an  adjudication  upon  the 
right  claimed  by  the  plaintiff,  and  it  decides  the  suit.  The  decision,  therefore, 
clearly  falls  under  the  definition  of  a  *  decree '  in  the  Code,  and  is  appealable 
under  s.  540  "(m). 

Indian  Arbitration  Act  IX  of  1899— Application  of  the  Act.— This 
Act  came  into  force  on  the  first  day  of  July  1899.  It  relates  to  "arbitration  by 
agreement  without  the  intervention  of  a  Court  of  Justice,"  that  is  to  say,  to 
private  arbitrations  only.  S.  3  of  the  Act  provides  that  sections  523  to  526  of 
the  Code  shall  not  apply  to  any  submission  or  arbitration  to  which  the  Act 
applies.  The  question  then  arises  in  what  cases  the  Act  applies.  S.  2  of  the  Act 
provides  that  the  Act  *'  shall  apply  only  in  cases  where,  if  the  subject-matter 
submitted  to  arbitration  were  the  subject  of  a  suit,  the  suit  could,  whether  with 
leave  or  otherwise,  be  instituted  in  a  Presidency- town."  The  test  is:  supposing 
the  matters  in  dispute  were  not  referred  to  arbitration,  and  a  suit  were  instituted 


i 


f)    29  Cal.  167. 182,  29  LA.  51. 

Tincowry  ▼.  Fakir  Chand,  50  Cftl.  218. 
,    Tincowry  ▼.  Fakir  Chand,  30  Cal.  218. 
;<)    FoMulbhay  ▼.  The  Bombay  and  PerHa 

ateam  Navigation  Co.,  20  Bom.  232. 
(/)    Ootoy  V.  Da  Coaeo.  17  CiU.  200. 


(k)  Muka^mmad  ▼.  Muhammad,  8  All.  64. 
(0  Sh€0  Bat  V.  aheo  Shankar,  27  All.  53. 
(m)    Oowdu  ▼.  Ootodu,  22  Mad.  299 ;  Qhuiam 

Khan  ▼.  Muhammad  HiriMati,  29  Cal. 

167.  29 1.  A.  5L 
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in  respect  of  those  matters,  whether  the  suit  could  be  instituted  in  a  Presidency  -      S«  528 
town ;  if  it  could  be,  the  Arbitration  Act  would  apply  in  respect  of  those  matters; 
but  the  Act  would  not  apply,  if  the  suit  could  not  be  instituted  in  a  Presidency- 
town.     In  those  cases  where  the  Arbitration  Act  does  not  apply,  ss.  523-526  of 
the  Code  will  apply. 

Section  2  of  the  Act  also  empowers  the  Local  Government,  with  the  pre- 
vious sanction  of  the  Governor  General-in-Council,  to  declare  the  Act  applicable  "^ 
to  local  areas  other  than  Presidency-towns  as  if  they  were  Presidency-towns. 

ProvisioDS  of  the  Indian  Arbitration  Act  IX  of  1899-8.  4  of  the  Act 
defines  a  '*  submission  **  as  a  written  agreement  to  submit  present  or  future 
differences  to  arbitration,  whether  an  arbitrator  is  named  therein  or  not.  S.  5 
provides  that  a  submission,  unless  a  different  intention  is  expressed  therein, 
shall  be  irrevocable,  except  by  leave  of  the  Court.  The  expression  *•  Court " 
means  in  the  Presidency-towns,  the  High  Court,  and,  elsewhere,  the  Court  of 
the  District  Judge  (s.  4).  Some  of  the  other  important  sections  of  the  Act  are 
given  below : — 

S.  10> — The  arbitrators  or  umpire  acting  under  a  submission  shall,  unless  a 
Powers    of    arbitra-    different  intention  is  expressed  therein, — 
tors. 

fa)  have  power  to  administer  oaths  to  the  parties  and  witnesses  appear- 
ing; 

(b)  have  power  to  state  a  special  case  for  the  op^jnion  of  the  Court  on 

any  question  of  law  involved  ;  and 

(c)  have  power  to  correct  in  an  award  any  clerical  mistake  or  error 
arising  from  any  accidental  slip  or  omission. 

S.  11.— (1)    When  the  arbitrators  or  umpire  have  made  their  award,  they 

Award  to  be  signed    ^^^^  ®'^"  **  ^"**  ^^^^  S*^^  notice  to  the  parties  of  the 
and  filed.  making  and  signing  thereof  and  of  the  amount  of  the  fees 

and  charges  payable  to  the  arbitrators  or    umpire  in 
respect  of  the  arbitration  and  award. 

(2)  The  arbitrators  or  umpire  shall,  at  the  request  of  any  party  to  the  sub- 
mission or  any  person  claiming  under  him,  and  upon  payment  of  the  fees  and 
charges  due  in  respect  of  the  arbitration  and  award,  and  of  the  costs  and  charges 
of  filing  the  award,  cause  the  award,  or  a  signed  copy  of  it,  to  be  filed  in  the  Court 
and  notice  of  the  filing  shall  be  given  to  the  parties  by  the  arbitrators  or  umpire. 

(3)  Where  the  arbitrators  or  umpire  state  a  special  case  under  section  10, 
clause  (b),  the  Court  shall  deliver  its  opinion  thereon  ;  and  such  opinion  shall  be 
added  to,  and  shall  form  part  of,  the  award. 

8. 12' — The  time  for  making  an  award  may,  from  time  to  time,  be  enlarged 
Power  for  Court  to    ^y  order  of  the  Court;  whether  the  time  for  making  the 
enlarge  time    for  mak-    award  has  expired  or  not. 
ing  award. 

g.  13.— (1)    The   ourt  may,  from  time  to  time,  remit  the  award  to  the  re- 
Power    to   remit  consideration  of  the  arbitrators  or  umpire. 
award. 

(2)  Where  an  award  is  remitted  under  subsection  (1),  the  arbitrators  or 
umpire  shall,  unless  the  Court  otherwise  directs,  make  a  fresh  award  within  three 
months  after  the  date  of  the  order  remitting  the  award. 
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Ss*  S«   14* — ^When  an  arbitrator  or  umpire  has  misconducted  himself,    ^m*  an 

68o-525         Power    to  set  aside    arbitration  or  award  has  been  improperly  procured,  the 
award.  Court  may  set  aside  the  award. 

S'  15.— (1)     An  award  on  a  submission,  on  being  filed  in  the  Court  in  sue- 

cordance  with  the  foregoing  provisions,  shall  (unless  the 

^/^^^Vtli^^Va  ^^^^  ^^    Court  remits  it  to  the  reconsideration  of  the  arbitrators 
be    enforceable    as    a  ......  . .  ... 

decree.  ^^  umpire  or  sets  it  aside)  be  forceable  as  if  it  were   a 

decree  of  the  Court. 

(2)     An  award  may  be  conditional  or  in  the  alternative. 
Power    to     remove  S.   16.— Where     an     arbitrator     or     umpire    has 

arbitrators  or  umpire,     misconducted  himself,  the  Court  may  remove  him. 

524«  The  foregoing  provisions  of  this  chapter,  so  far  as 
Provisions  of  chap*  ^^^y  ^^^  Consistent  with  any  agreement 
ter  applicable  to  pro-  SO  filed,  shall  be  applicable  to  all  proceed- 
of^rcfefence.  ^'^  ^^  ^^  ^^gs  Under  an  order  of  reference  made 
by  the  Court  under  section  523,  and  to 
the  award  of  arbitration  and  to  the  enforcement  of  the 
decree  founded  thereupon. 

Indian  Arbitration  Act  IX  of  1899.— This  section  does  not  apply  to  cases 
to  which  the  Arbitration  Act  applies.     See  p.  472  ante, 

"So  far  as  they  are  consistent  with  any  agreement  so  filed. ''—This 
section  provides  that  where  an  order  of  reference  is  made  under  s.  523,  the  provi- 
sions of  sections  SOS  to  522  shall  apply  to  all  proceedings  under  the  order  only  so 
far  as  they  are  consistent  with  the  agreement  filed  under  5.  523,  Thus  under 
s.  514  of  the  Code,  the  Court  has  the  power  to  extend  the  period  for  the  delivery  of 
the  award.  But  if  the  agreement  filed  under  s.  523  provides  that  the  arbitrators 
shall  make  their  award  within  a  fixed  period,  and  that  they  shall  have  no 
power  to  enlarge  the  time  for  making  the  award,  the  stipulation  in  the  agreement 
will  prevail  to  the  exclusion  of  the  provision  in  s.  514.  But  the  words  **  so  far  as 
they  are  consistent  with  any  agreement  so  filed"  do  not  prevent  the  Court  from 
setting  aside  an  award  for  misconduct  of  the  arbitrators,  though  there  is  a  clause 
in  the  agreement  that  the  award  should  be  accepted  as  **  final  **  (n).  Nor  do  they 
prevent  the  Court  from  appointing  a  new  arbitrator  under  s.  510  in  place  of  one 
who  refuses  to  act,  provided  there  is  no  clause  in  the  submission  expressly  exclud- 
ing the  power  of  the  Court  to  make  such  an  appointment  (6). 

525.  When  any  matter  has  been  referred  to  arbitration 
without  the  intervention  of  a  Court  of 

Pilmg  award  m  mat-       t      .  •  i  -i     i  i  j 

ter  referred  to  arbitra-  Justice,  and  an  award  has  been  made 
tion  oTcourt  '"**'^*""  thereon,  any  person  interested  in  the 
award  may  apply  to  the  Court  of  the 
lowest  grade  having  jurisdiction  over  the  matter  to  which 
the  award  relates  that  the  award  be  filed  in  Court, 

(n)   i^tirIa  ▼.  SalopalU,  6  Mad.  368.  |  (o)    Bala  ▼.  5tet?iar«mia,  17  Had.  498. 
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The  application  shall  be  in  writing,  and  shall  be  num- 
A    licatiofi    to    be     bered  and  registered  as  a  suit   between 
numbered  and   regis-     the   applicant  HS  plaiutifiE  and  the  other 
*^''*^-  parties  as  defendants. 

The  Court  shall  direct  notice  to  be  ofiven  to  the  parties 
Notice  to  parties  to     to  the  arbitration  other  than  the  appli- 
arbitration.  ^j^^^  requiring  them  to  show  cause,  with- 

in a  time  specified,  why  the  award  should  not  be  filed. 

Indian  Arbitration  Act  IX  of  1899.— This  section  does  not  apply  to 
cases  to  which  the  Arbitration  Act  applies.     See  p  472  ante. 

Application  of  the  section. — Sections  525  and  526  refer  to  cases  where 
the  agreement  of  reference  is  made  and  the  arbitration  itself  takes  place  without 
the  intervention  of  the  Court  and  the  assistance  of  the  Court  is  only  sought  in 
order  to  give  effect  to  the  award  (J>). 

This  section  is  no  bar  to  a  regular  snit  to  enforce  an  award.— A  party 
interested  in  an  award  may  at  his  option  avail  himself  of  the  summary  remedy 
provided  by  this  section  to  enforce  the  award,  or  he  may  bring  a  regular  suit  to 
enforce  the  award  (q). 

A  valid  award  constitutes  a  bar  to  a  suit  on  the  original  demand.— An 

award  duly  passed  in  accordance  with  the  submission  of  the  parties  is  equivalent 
to  a  flnal  judgment.  Hence  if  an  award  is  made  for  a  partition  of  joint  property, 
no  party  to  the  reference  can  3ue  for  partition.  The  award  is  an  answer  to  such 
a  suit,  though  no  decree  has  been  passed  on  the  award  (r). 

Court  to  which  application  should  be  made  under  this  section.— The 
Court  to  which  an  application  is  to  be  made  under  this  section  is  the  Court  of  the 
lowest  grade  having  jurisdiction  over  the  matter  to  which  the  award  relates.  The 
words  '*  matter  to  which  the  award  relates"  are  not  intended  to  refer  to  the  precise 
amount  or  the  precise  matter  awarded  to  one  party  or  the  other  by  the  arbitrator. 
They  refer  to  the  whole  of  the  subject-matter  of  the  arbitration  and  not  the 
matter  actually  awarded  by  the  arbitrator.  Thus  where  A  and  8  had  money 
dealings,  and  A  claimed  Rs.  5,000  from  J9,  and  the  matter  was  referred  to 
arbitration,  and  the  arbitrator  awarded  Rs.  2,000  only  to  ^4,  it  was  held  that  the 
Munsif*s  Court  to  which  A  applied  to  file  the  award  had  no  jurisdiction  to  enter- 
tain the  application,  for  though  the  amount  awarded  was  Rs.  2,000,  the  amount 
claimed  by  A,  which  formed  the  subject-matter  of  the  reference,  was  Rs.  5,000» 
a  sum  exceeding  the  pecuniary  jurisdiction  of  the  Munsif*s  Court  (s). 

In  a  Madras  case  an  award  was  made  relating  to  partition  of  property 
including  immoveable  property  part  of  which  was  outside  the  ordinary  original 
jurisdiction  of  the  Madras  High  Court.  On  an  application  to  the  High  Court  to 
file  the  award  it  was  contended  that  the  Court  had  no  jurisdiction  to  file  the 
award,  inasmuch  as  part  of  the  immoveable  property  to  which  the  award  related 
was  situated  outside  the  jurisdiction  of  the  Court.     But  this  contention  was  over- 


S.  52S 


(p)    Ohulam  Khan  ▼.  Muhammad  Haaean^  29 

Gal.  167, 182, 29 1.  A.  51. 
{q)    Suhharaya  ▼.  Sadativa  20  Mad.  490. 
(r)    Krithna  ▼.  Balaram,  19  MaA.  200 ;  BTia- 


jahari  t.  BeliaryLaltiiCal.  iSLMuhOr- 
m/nMd  NewaM  Khan  v.  Alam  Khan,  1ft. 
Gal.  414, 18 1.  A.  73. 
(8)    Narsingh  Dot  v.  Jjodhya,  31  Cal.  203. 
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ruled,  and  it  was  held  that  the  Court  had  jurisdiction  to  file  the  awardt 
inasmuch  as  the  right  to  have  the  award  filed  had  originated  within  the 
jurisdiction  {t). 

Limitatioil. — The  application  under  this  section  should  be  made  ^^ithtn  6 
months  from  the  date  of  the  award  :  Limitation  Act  XV  of  1877,  art.  176. 

Where  an  award  is  delivered  in  parts.— if  the  agreement  to    refer 

that  the  matters  in  dispute  may  be  taken  up  and  dealt  with  seriatim  and  that 
the  award  may  be  delivered  bit  by  bit,  each  portion  decided  may  be  dealt  with 
as  a  distinct  award  under  this  section  (m). 


Award  made  after  revocationof  submission.— An  award  made 
the  agreement  to  refer  has  been  revoked  by  one  of  the  parties  thereto  for 
cause  cannot  be  filed  under  s.  526  (v). 

526. 


after 
good 


If  no  ground  such  as  is  mentioned  or  referred 
Filing  and  enforce-  to  in  section  520  or  section  521  be 
mentoF  such  award.  showu  against  the  award,  the  Court 
shall  order  it  to  be  filed  and  such  award  shall  then  take 
efiEeet  as  an  award  made  under  the  provisions  of  this  chap- 
ter. 

Indian  Arbitration  Act  IX  ofl8W— This  section  does  not  apply  to 
cases  to  which  the  Arbitration  Act  applies.    See  p.  472  ante, 

Donbtfol  whether  the  Oonrt  has  jorisdiction  under  this  section  to 
determine  questions  relating  to  the  factum  and  validity  of  an  agreement 
to  refer  to  arbitration.— It  has  been  held  by  the  High  Court  of  Bombay 
that,  where  an  application  is  made  under  s.  525  to  file  an  award,  and  the  other 
party  objects  to  the  filing  of  the  award  on  the  ground  that  there  was  no  refer- 
ence to  arbitration,  the  Court  has  no  jurisdiction  to  enquire  whether  the  parties 
had  or  had  not  referred  the  matters  in  dispute  to  arbitration,  and  the  Court 
should  therefore  reject  the  application,  and  refer  the  applicant  to  a  regular  suit 
to  enforce  the  award  (w).  The  Bombay  decisions  proceed  on  the  following 
grounds : — 

1.  That  ss.  525  and  S2S  presuppose  the  existence  and  validity  of  an  agree- 

ment to  refer;  hence  if  the  existence  or  validity  of  an  agreement  to 
refer  is  disputed,  the  Court  has  no  jurisdiction  to  proceed  under  these 
sections. 

2.  That  under  s.  526  the  only  grounds  of  objection  which  the  Court  could 

entertain  are  those  referred  to  in  ss.  520  and  521 ,  and  an  objection 
as  to  the  factum  or  validity'  of  an  agreement  to  refer  is  not  one  of 
them. 

On  the  other  hand,  it  has  been  held  by  the  High  Courts  of  Allahabad  (x), 
Calcutta  O)  and  Madras  iz)  that  the  Court  has  the  power  under  this  section  to 
determine  all  questions  relating  to  the  existence  and  validity  of  an  agreement  to 


I 


t)    SeBhayya  v.  Ohengayya^  24  Mad.  31. 

u)    Shoshemukhi  v.  Nohin  Chunder,  4  C.  L. 

R.92. 

iv)   Mahomed  v.  Hakiman,  29  Cftl.  278. 
[w)    T^jpurr.  Mahomed,  QO  Bom.  ^6. 


(X)    AmrU  ▼.  Ram  Daerat  Bam,  17  All.  21 ; 

Ganeeh  ▼.  KaahL  28  All.  6U. 
(y)    Mahomed  v.  Hakiman,  25  Oal.  757. 
(z)    ChintamUayya  ▼.  Thadi  Oangireddy,  20 

Mad.  89. 
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refer,  and  that  the  applicant  must  not  be  referred  to  a  separate  suit.  Commenting 
on  the  Bombay  decisions,  these  Courts  say :  — 

1.  if  the  first  argument  advanced  by  the  Bombay  High  Court  is  sound,  the 

practical  eifect  will  be  that  any  party  to  a  reference  against  whom 
an  adverse  award  has  been  made  has  only  to  allege  that  there  was 
no  reference,  and  he  can  throw  the  matter  over  and  paralyse  the 
operation  of  ss.  525  and  526 ; 

2.  if  the  Court  can  deal  with  objections  referred  to  under  ss.  520  and  521, 

there  is  no  reason  why  it  cannot  deal  with  an  objection  as  to  the 
factum  and  validity  of  a  submission ;  for  it  is  quite  possible  that  the 
objections  under  ss.  520  and  521  might  give  rise  to  more  delicate 
questions  than  an  objection  as  to  the  factum  or  validity  of  a  sub- 
mission. 

An  order  refusing  to  tile  an  award  on  the  ground  that  there  has  been  no 
valid  submission  to  arbitration  is  a  "  decree,'*  and  is  therefore  appealable  (a). 
Similarly  an  appeal  will  lie  from  an  order  determining  that  there  has  been  a  valid 
reference  to  arbitration,  and  directing  the  award  to  be  filed  (&). 

*'If  no  ground be  shown  against  the  award."— it  is  not 

sufficient  to  **  allege  "  grounds  of  objection  under  ss.  520-521.  It  is  necessary  to 
"  show  "  the  grounds,  that  is  to  say,  to  establish  and  prove  them  to  the  satisfac- 
tion of  the  Court  (c). 

No  authority  to  remit  award.— if  a  ground  of  objection  such  as  is  men- 
tioned in  s.  520  is  shown  against  the  award,  the  Court  has  no  power  to  remit  the 
award  to  the  reconsideration  of  the  arbitrator.  The  only  course  open  to  the 
Court  in  such  a  case  is  to  refuse  to  file  the  award  (d). 

Appeal.— It  has  been  held  by  the  High  Courts  of  Madras  (c),  Calcutta  (/) 
and  Bombay  (g),  that  an  order  under  this  section  refusing  to  file  an  award  as 
well  as  an  order  directing  to  file  an  award,  is  a  '* decree,"  and  is  therefore  appeal- 
able. The  Allahabad  High  Court  holds  that  an  order  directing,  to  file  an  award 
under  this  section  is  a  decree,  and  therefore  appealable ;  but  that  an  order 
refusing  to  file  an  award  is  not  a  decree  and  is  not  appealable  (/t).  The  former 
Courts  base  their  decision  on  a  passage  in  the  judgment  of  their  Lordships  of  the 
Privy  Council  in  Ohulant  Khan  v.  Muhammad  Hassan  (»*),  which  lays  down 
that  an  order  made  in  a  contentious  proceeding  under  ss.  525-526  is  a  **  decree.** 
According  to  the  Allahabad  High  Court,  the  said  passage  was  intended  to  apply 
to  cases  where  an  order  has  been  made  directing  an  award  to  be  filed,  and  not 
to  cases  where  an  order  has  been  made  refusing  to  file  an  award. 

Withdrawal  of  salt. — ^Where  an  application  has  been  made  under  section 
525,  the  applicant  is  at  liberty  at  any  stage  of  the  hearing  prior  to  the  delivery 
of  judgment  and  preparation  of  the  decree  to  withdraw  the  application  under 
s.  373  of  the  Code  O). 


S.  526 


(a)  a 

(6)    B 


id) 


(9) 


Mahomed  v,  Hakiman,  25  CaL  757. 
Hutanamia  r.  Lingaima,  18  Mad.  423- 
'^agan  Nath  ▼.  Afottnu  Lai,  16  All.  231 ; 

Dha^/ibhai  v.  Mathurbhai,2iBom.  287. 
Mustafa  Kha/n  ▼.  Phul^a  BibU  27  AIL  526; 

Danaekar   y.  DandeJears,  6  Bom.  663 ; 

Mana  v.  MalHchery,  3  Mad.  68. 
Thiruveng€id€Uhiengar    ▼.     Vaidinathat 


29  Mad.  303. 
(/)    Hari  Mohun  v.  Kali  Prasad.  33  Cal.  11; 

Janokey  v.  Brqfo  Lai,  33  Cal.  757. 
(0)    Maganlal  t.  Lalehand,  9  Bom.  L.B.  259. 
(h)    Ba9af^t  Lai  v.  Kunji  Lai,  28  All.  21. 
(i)    29  Cal.  167, 184,  29  LA.  51. 
(j )    Oauri  Shankar  v.  Afaida  Koer,  31  Cal. 
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CHAPTER    XXX Vm. 
Op  Proceedings  on  Agkeement  of  Parties. 

527.  Parties  claiming  to  be  interested  in  the  decision 
Power  to  state  case     of  any  qucfe'tion  of  fact  or  law  may  enter 

for  Court's  opinion.  i^^Q  ^n  agreement  in  writing,  stating 
such  question  in  the  form  of  a  case  for  the  opinion  of  the 
Court,  ftnd  providing  that,  upon  the  finding  o£  the  Court 
with  respect  to  such  question, — 

(a)  a  sum  of  money  fixed  by  the   parties  or   to  be 

determined  by  the  Court  shall  be  paid  by  one 
of  the  parties  to  the  other  of  them  ;  or 

(b)  some  property,  moveable  or  immoveable,  specified 

in  the  agreement  shall  be  delivered  by  one  of 
the  parties  to  the  other  of  them  ;  or 

(c)  one  or  more  of  the  parties  shall  do,  or  refrain 

from  doing,  some  other  particular  act  specified 
in  the  agreement. 

Every  case  stated  under  this  section  shall  be  divided 
into  consecutively  numbered  paragraphs,  and  shall  concisely 
state  such  facts  and  documents  as  may  be  necessary  to 
enable  the  Court  to  decide  the  question  raised  thereby. 

528.  If  the  agreement  is  for  the  delivery  of  any  pro- 
when  value  of  sub-     F^*y.  or  for  the   doiug,   or   the  refrain- 

jcct-matter   must    be     mg  Irom  doiug,  any  particular  act,  the 
^*^*^**-  estimated  value  of   the   property   to  be 

delivered,  or  to  which  the  act  specified  has  reference,   shall 
be  stated  in  the  agreement. 

529«     The  agreement,  if  framed   in  accordance  with 
Agreement    to    be     ^^^  Tules  hereinbefore  contained,  may  be 
filed  and  numbered  as     filed    in   the    Court    which  would    havc 
*"*''  jurisdiction  to  entertain  a  suit,  the  amount 

or  value  of  the  subject-matter  of  which  is  the   same  as  the 
amount  or  value  of  the  subject-matter  of  the  agreement. 

The  agreement,  when  so  filed,  shall  be  numbered  and 
registered  as  a  suit  between  one  or  id  ore  of  the  parties 
claiming  to  be  interested,  as  plaintiflE  or  plaintiffs,  and  the 
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Other  or  others  of  them    as  defendant  or  defendants  ;    and    ggf  ^-o 
notice  shall  be  given  to  all    the  parties  to  the  agreement, 
other  than  the  party  or  parties  by  whom  it  was  presented, 

530.  When  the  agreement  has  been  filed,  the  parties 
Parties  to  be  subject     ^o  it  shall  be  subject  to  the  jurisdiction 

to  Court's  jurisdiction,     of  the  Court  and  shall  be  bound  by  the 
statements  contained  therein. 

531.  The  case  shall  be  set  down  for  hearing  as  a  suit 
Hearing  and  dispo-     instituted    Under   Chapter    V.,   the  pro- 

saiof  case.  visions  of  which  shall  apply  to  such   suit 

so  far  as  the  same  are  applicable. 

If  the  Court  is  satisfied,  after  an  examination   of  the 
parties,  or  after  taking  such  evidence  as  it  think  fit, — 

(a)  that  the  agreement  was  duly  executed  by   them, 

and 

(b)  that  they  have  a  bond  fide  interest  in  the  ques- 

tion stated  therein,  and 

(c)  that  the  same  is  fit  to  be  decided, 

it  shall  proceed  to  pronounce  judgment  thereon,  in  the 
same  way  as  in  an  ordinary  suit,  and  upon  the  judgment  so 
given  a  decree  shall  follow  and  shall  be  enforced  in  the 
manner  provided  in  this  Code  for  the  execution    of  decrees. 


CHAPTER  XXXIX. 

Of  Summary  Procedure  on   Negotiablk  Instruments. 

532.     In  any  Court  to  which  this  section  applies,  all 
Institution  of  sum-     ^uits  upou  bUls   of  exchange,  hundis  or 
mary  suits  upon  bills     promissory  uotes,  may,  in  case  the  plain- 
of  exchange,  &c.  ^.  gp  ^esires  to  proceed  under  this  Chapter, 

be  instituted  by  presenting  a  plaint  in  the  form  prescribed 
by  this  Code ;  but  the  summons  shall  be  in  the  form  con- 
tained in  the  fourth  schedule  hereto  annexed.  No.  172,  or  in 
such  other  form  as  the  High  Court  may  from  time  to  time, 
prescribe. 

In  any  case  in  which   the  plaint  and  summons  are  in 
such   forms  respectively,  the  defendant  shall  not  appear  or 
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S.  5a2      defend  the  suit  unless  he  obtains  leave  from  a  Judge  as  here- 
irjafter  mentioned  so  to  appear  and  defend; 

and,  in  default  of  his  obtaining  such  leave,  or  of  appear- 
ance and  defence  in  pursuance  thereof,  the  plaintiflE  shall  be 
entitled  to  a  decree  for  any  sum  not  exceeding  the  sum  men- 
tioned in  the  summons,  together  with  interest  at  the  rate 
specified  (if  any)  to  the  date  of  the  decree,  and  a  sum  for  costs 
to  be  fixed  by  a  rule  of  the  High  Court,  unless  the  plaintiff 
claims  more  than  such  fixed  sum,  in  which  case  the  costs  shall 
be  ascertained  in  the  ordinary  way,  and  such  decree  may  be 
enforced  forthwith. 

The  defendant  shall  not  be  required  to  pay  into  Court 

Payment  into  Court     *^^  ^^"^  mentioned  in  the  summons,  or  to 

of  sum  mentioned  in     give   sccurity  thcrcfor,  uuless   the   Court 

summons.  thinks  his  defence   not  to  be  primd  facte 

sustainable,  or  feels  reasonable  doubt  as  to  its  good  faith. 

Explanation.— This  section  is  not  confined  to  cases  in 
which  the  bill,  hundi  or  note  sued  upon,  together  with  mere 
lapse  of  time,  is  sufficient  to  establish  a  primd  facie  ripH  to 
recover. 

Points  of  differoDce  between  a  sommary  suit  and  a  snit  bronght  in 
the  ordinary  manner  on  negotiable  instmments  :— 

(1)  A  plaintiff  proposing  to  sue  upon  a  negotiable  instrument  may  either 

bring  a  summary  suit  or  he  may  bring  a  suit  in  the  ordinary  manner. 
The  advantage  of  a  summary  suit  is  that  the  defendant  is  not,  as  in 
a  suit  brought  in  the  ordinar^*^  manner,  entitled  as  of  right  to  defend 
the  suit.  The  defendant  in  a  summary  suit  must  apply  for  leave  to 
defend  within  10  days  from  the  service  of  the  summons  upon  him  (see 
Limitation  Act,  art.  159),  and  such  leave  will  be  granted  only  if  the 
defendant  deposits  in  Court  the  amount  mentioned  in  the  summons,  or 
satisfies  the  Court  that  he  has  a  good  and  bond  fide  defence  to  the  suit 
(s.  533).  If  no  leave  to  defend  is  granted,  the  plaintiff  is  entitled  to^  a 
decree. 

(2)  A  summary  suit   must  be  brought  within  6   months  from  the  date  on 

which  the  instrument  sued  upon  becomes  due  and  payable  (Limitation 
Act,  art.  5).  The  period  of  limitation  for  a  suit  brought  in  the  ordinary 
manner  whilst  on  a  negotiable  instrument  is  3  years. 

(3)  A  summary  suit  can  only  be  brought  in  the  Courts    mentioned   in 

s.  538. 

A  negotiable  Instmment  means  a  promissory  note,  bill  of  exchange,  or 
cheque,  expressed  to  be  payable  to  a  specified  person  or  his  order,  or  to  the  order 
of  a  specified  person  or  to  the  bearer  thereof,  or  to  a  specified  person  or  the  bearer 
thereof  (Negotiable  Instrument  Act  26  of  1881  s.  13). 
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A  Mil  of  axchftDCe  is  an  instrument  in  writing  containing  an  unooncUtional      S>  888 
order,  signed  by  the  maker,  directing  a  certain  person  to  pay  a  certain  sum  of 
money  only  to,  or  to  the  order  of,  a  certain  person,  or  to  the  bear^  of  the  instru- 
ment (Negotiable  Instruments  Act,  s.  5). 

A  promiiSOrj  note  is  an  instrument  in  writing  (not  being  a  bank-note  or  a 
currency-note)  containing  an  unconditUmal  undertaking,  signed  by  the  maker,  to 
pay  a  certain  sum  of  money  only  to,  or  to  the  order  of,  a  certain  person,  or  to  the 
bearer  of  the  instrument  (Negotiable  Instruments  Act,  s.  4). 

Illustrations, 

(a).  A  executes  an  instrument  whereby  he  promises  to  pay  Rs.  5,000  to  B 
on  demand.    The  instrument  is  a  promissory  note. 

(ft).  A  executes  an  instrument  whereby  he  promises  to  pay  Rs.  5,000  to  B 
on  demand.  By  the  same  instrument  it  is  provided  that  B  should 
call  for  payment  of  the  sum  of  Rs.  5,000  only  if  A  failed  to  deliver 
certain  goods  to  B  within  six  months.  The  instrument  is  not  a 
promissory  note,  for  the  undertaking  to  pay  Rs.  5,000  is  conditional 
upon  A 's  failure  to  deliver  the  goods :  Simon  v.  Hakim  Mahomed, 
19  Mad.  368. 

(c).  A  executes  an  instrument  whereby  he  promises  to  pay  Rs.  5,000  to  B 
on  demand.  At  the  same  time  a  separate  agreement  is  made  be- 
tween  the  parties  whereby  B  agrees  not  to  demand  payment  of  the 
sum  of  Rs.  5,000  unless  A  failed  to  deliver  certain  goods  to  him  with- 
in six  months.  The  instrument  is  a  promissory  note :  Simon  v. 
Hakim  Mahomed,  19  Mad.  368. 

'*  III  any  Oourt  to  which  tliis  section  applies.**— This  section  applies  to 
the  Courts  mentioned  in  s.  538. 

"  A  plaint  in  the  form  prescribed  by  this  Code***— See  ss.  49  to  52; 
Ponn  of  siunmons  in  a  snmmary  snit.^The  summons  in  such  a  suit 

requires  the  defendant  to  obtain  leave  from  the  Court  within  ten  days  from  the 
service  thereof,  inclusive  of  the  day  of  such  service,  to  appear  and  defend  the 
suit,  and  to  cause  an  appearance  to  be  entered  on  his  behalf.  See  Schedule  IV., 
Form  no.  172. 

The  Court  has  no  power,  after  the  time  fixed  by  the  summons  for  obtaining 
leave  to  appear  and  defend  has  expired,  to  extend  the  time  (k)m 

'*  Unless  he  ebtains  leaTe-**— See  s.  538. 

''Together  with  interest  at  the  rate  specified  (if  any).*"— in  a  suit 
under  this  chapter  the  plaintiff  is  not  entitled  to  recover  any  interest,  unless 
such  interest  is  specified  in  the  promissory  note  itself  (/). 

Explanation  to  the  section.— The  meaning  of  the  explanation  is  that  it 
is  not  necessary  in  a  summary  suit  that  the  plaintiff  should  show  a  primd  facie 
right  to  recover  the  amount  claimed  by  him  under  a  negotiable  instrument.  The 
provisions  of  the  section  do  apply  even  if  the  cause  of  action  includes  facts  which, 
if  not  admitted  by  the  defendant,  would  have  to  be  proved  by  the  plaintiff  (m). 

{k)   Mahmudar  t.  Sarat  Chandra,  5  Oal.  W.   l   (|)   BhupaU  t.  Sourendrci,  30  Cal  446. 
N.  2S9.  I   (m)  Bhupati  y.  Sowrevdra,  30  CaL  446. 
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Ss.  533.     The  Court  shall,  upon  application  by  the  defend- 

Dfefendant  showing  ant,  give  leave  to  appear  and  to  defend 
defence  on  merits  to  the  suit,  upon  the  defendant  paying  into 
have  leave  to  appear.  c^urt  the  suui  mentioned  in  the  sum- 
mons,  or  upon  aflSdavits  satisfactory  to  the  Court  which 
disclose  a  defence,  or  such  fax^ts  as  would  make  it  incumbent 
on  the  holder  to  prove  consideration,  or  such  other  facts  as 
the  Court  may  deem  sufficient  to  support  the  application, 
and  on  such  terms  as  to  security,  framing  and  recording 
issues,  or  otherwise,  as  the  Court  thinks  fit. 

Linutation* — ^The  application  for  leave  to  appear  and  defend  must  be 
made  within  10  days  from  the  date  of  service  of  the  summons  on  the  defendant. 
The  date  shown  in  the  Sheriff's  return  as  the  date  of  service  is  the  only  date  to 
which  reference  could  be  made  to  determine  the  question  of  limitation  arising 
on  an  application  under  this  section  (n). 

534.  After   decree,    the   Court   may,   under    special 
Power  to  set  aside     circumstauccs,  sct  asidc  the  decree,  and, 

^®^''®®-  if  necessary,  stay  or  set  aside  execution, 

and  may  give  leave  to  appear  to  the  summons  and  to  defend 
the  suit,  if  it  seem  reasonable  to  the  Court  so  to  do,  and  on 
such  terms  as  the  Court  thinks  fit. 

535.  In  any  proceeding  under  this  chapter  the  Court 
Power  to  order  bill,     ^^7  Order  the  bill,   hundi  or  note   on 

&?M  to  be  deposited-  which  the  suit  is  founded,  to  be  forthwith 
wi  o  cer  o  ourt.  deposited  with  an  officer  of  the  Court, 
and  may  further  order  that  all  proceedings  shall  be  stayed 
until  the  plaintiflE  give  security  for  the  costs  thereof. 

536-     The  holder  of  every  dishonoured   bill   of  ex- 
Recovery  of  cost*  of     change  or  promissory  note  shall  have  the 
of  drsCnouAd  tm"or    ^^^^   remedies  for  the  recovery  of  the 
note.  expenses  incurred  in  noting  the  same  for 

non-acceptance  or  non-payment,  or  otherwise,  by  reason  of 
such  dishonour,  as  he  has  under  this  chapter  for  the  recovery 
of  the  amount  of  such  bill  or  note. 

537.     Except  as  provided  by  sections  532  to  536  (both 
Procedure   in  suits     inclusivc),  the  proccdurc  in  suits  under 
under  chapter.  tj^jg  Chapter  shall  be  the  same  as  the 

procedure  in  suits  instituted  under  Chapter  V, 

(ti)    Mitdhuh  Lall  t.  Woopendranarain^  23  Cal.  S73, 
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Application  of  chap-     538.     Sections  632   to   587    (both  in-    •^.^•39 
**"*•  elusive)  apply  only  to— 

(a)  the  High  Courts  of  Judicature  at  Fort   William, 

Madras,  and  Bombay  ; 

(b)  the  Chief  Court  of  Lower  Burma  ; 

(c)  the  Courts  of  Small  Causes  in   Calcutt^,  Madras, 

and  Bombay  ; 

(rf)  the  Court  of  the  Judge  of  Karachi;  and 

(e)  any  other  Court  having  ordinary  original  civil 
jurisdiction,  to  which  the  Local  Government 
may,  by  notification  in  the  official  Grazette, 
apply  them. 

In  case  of  such  application  the  Local  Government  may 
direct  by  whom  any  of  the  powers  and  duties  incident  to 
the  provisions  so  applied  shall  be  exercised  and  performed, 
and  make  any  rules  which  it  thinks  requisite  for  carrying 
into  operation  the  provisions  so  applied. 

Within  one  month  after  such  notification  has  been  pub- 
lished, such  provision  shall  apply  accordingly,  and  the  rules 
so  made  shall  have  the  force  of  law. 

The  Local  Government  may,  from  time  to  time,  alter 
or  cancel  any  such  notification. 


CHAPTER  XL. 

Of  Suits  relating  to  Public  Charities. 

539.     In  the  case  of  any  alleged  breach  of  any  express 
When  suits  relating     ^^  Constructive  trusts  created  for  public, 
to  public  charities  may     charitable  or  rcligious  purposes,  or  when- 
be  brought.  g^^^  ^jj^  direction  of  the  Court  is  deemed 

necessary  for  the  administration  of  any  such  trust,  the 
Advocate-General  acting  ex  officio^  or  two  or  more  persons 
having  an  interest  in  the  trust  and  having  obtained  the 
consent  in  writing  of  the  Advocate-General,  may  institute  a 
suit  in  the  High  Court  or  the  District  Court  within  the  local 
limits  of  whose  civil  jurisdiction  the  whole  or  any  part  of  the 
subject-matter  of  the  trust  is  situate,  to  obtain  a  decree — 
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s  8881  (^)  appointing  new  trustees  under  the  trust ; 

(b)  vesting  any  property   in  the  trustees  under  the 

trust ; 

(c)  declaring  the  proportions  in  which  its  objects  are 

entitled  ; 

(d)  authorizing  the  whole  or  any  part  o£  its  property 

to  be  let,  sold,  mortgaged,  or  exchanged  ; 

(e)  settling  a  scheme  for  its  management ; 

or  granting  sudi  further  or  other  relief  as  the  nature  of 
the  case  may  require. 

The  powers  conferred  by  this  section  on  the  Advocate- 
Greneral  may,  outside  the  Presidency-towns,  be,  with  the 
previous  sanction  of  t^e  local  Government,  exercised  also 
by  the  Collector  or  by  such  officer  as  the  Local  Government 
may  a^^int  in  this  behalf. 

Otject  of  tho  Saetloil*— "The  real  object  of  the  special  provisions  of  sec- 
tion 539  seems  to  us  to  be  clear.  Persons  interested  in  any  trust  were,  if  they 
could  all  join,  always  competent  to  maintain  a  suit  against  any  trustee  for  his 
removal  for  breach  of  trust ;  but  where  the  joining  of  all  of  them  was  inconvenient 
or  impraoticable,  it  was  considered  desirable  that  some  of  them  might  sue  wtthoiit 
joining  the  others,  provided  they  obtained  the  consent  of  the  Advocate-General  or 
of  the  Collector  of  the  District :  and  this  condition  was  imposed  to  prevent  an 
indefinite  number  of  reckless  and  harassing  suits  being  brought  against  trustees  by 
different  persons  interested  in  the  trust  '*  (o). 

Who  maj  sue  under  this  SOCtioil* — A  suit  under  this  section  may  be  brought 

(1)  by  the  Advocate-General  acting  ex  officio^  and  outside  the  Presidency- 

towns,  by  the  Collector  or  such  officer  as  the  Local  Government 
may  appoint  in  that  behalf,  or 

(2)  by  two  or  more  persons  having  an  interest  in  the  trust  and  having  ob- 

tained the  consent  in  writing  of  the  Advocate^General.  The  *'  con- 
sent in  writing**  must  be  a  specific  permission  given  to  two  or  more 
persons  by  namex  a  permission  given  to  one  applicant  by  name  "and 
another**  is  not  a  sufficient  compliance  with  the  terms  of  this  section 
iP).  A  suit  under  this  section  brought  by  only  one  plaintiff  with  the 
consent  of  the  Advocate-General  is  bad  at  its  institution,  and  the 
plaint  cannot  be  amended  by  the  addition  of  a  second  plaintiff, 
though  the  Advocate-General  may  consent  to  the  amendment.  The 
section  nowhere  speaks  of  the  consent  of  the  Advocate-General  to 
an  amendment  of  the  plaint  {q), 

^18.425.  Bom.  €05. 

(i>)    Qopal  Deitr.  Kanno  Dei,  26  All.  168.  I 
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'*  lateviit  in  tbft  tratt-'* — Vihta  a  suit  under  this  seotioa  is  not  instituted 
by  the  Advocate-General,  it  must  be  brought  by  at  least  two  persons,  and  such  per- 
sons must  have  an  interest  in  the  trust.  The  interest  in  the  trust  need  not  be  direct. 
Thus  persons  entitled  to  worship  in  a  temple  have  such  an  interest  in  the  trust  as  to 
enable  them  to  institute  a  suit  with  the  consent  of  the  Advocate-General  against 
the  trustees  of  the  temple  (r).  Similarly  persons  residing  in  a  village,  whose  busi- 
ness it  was  to  conduct  pilgrims  to  a  shrine  and  perform  the  worship  of  the  idol  on 
their  behalf,  were  held  to  have  a  sufficient  interest  to  sue  under  this  section  (s), 

OoiUMIlt  ef  the  AdTOCate-Qcaqral*— The  *  *  consent  in  writing '  *  required  by 
this  section  is  a  condition  precedent  to  the  institution  of  the  suit  to  which  such 
consent  relates.  If  therefore  tu>  valid  consent  is  given  before  the  institution  of  the 
suit,  the  suit  must  be  dismissed,  or  the  plaintiff  may  be  allowed  to  withdraw  from  the 
suit  with  liberty  to  bring  a  fresh  suit  The  defect  cannot  be  rectified  after  the  insti- 
tution of  the  suit  {t).  And  where  such  consent  is  given,  the  suit  must  be  confined 
to  the  matters  included  in  the  consent ;  it  is  not  competent  to  the  Court  to  grant 
reliefs  other  than  those  included  in  the  terms  of  the  consent  {u\ 

The  Advocate-General  in  giving  his  consent  has  to  exercise  his  judgment  in 
the  matter,  and  see  not  only  whether  the  persons  suing  are  persons  who  have  an 
interest  in  the  trust,  but  also  whether  the  trust  is  a  public  trust  of  the  kind  con- 
templated by  the  section,  and  whether  there  are  prima  facie  grounds  for  thinking 
that  there  has  been  a  breach  of  trust  (v).  Where  the  sanction  given  by  the  Advo- 
cate-General  is  so  worded  as  to  indicate  that  the  Advocate-General  has  not  exercis- 
ed his  judgment,  it  is  not  a  defect  fatal  to  the  suit,  but  a  mere  irregularity  falling 
within  the  scope  of  s.  578 ;  hence  the  decree  in  the  suit  will  not  be  interfered  with 
in  appeal,  unless  the  irregularity  is  shown  to  have  affected  the  decision  of  the  suit 
on  the  merits  (tr). 

OonstniCtiTe  tni8t.— Although  a  person  is  not  appointed  a  trustee,  yet  by 
taking  charge  of  an  endowment  and  purporting  to  manage  it  as  trust  property,  he 
makes  himself  a  constructive  trustee  within  the  meaning  of  this  section  (x). 

May  institute  a  eiit.— The  suit  may  be  contentious  or  non-contentious. 
The  section  is  not  confined  to  non-contentious  proceedings  {y), 

Olanse  (a):  appointing  new  tnutees  under  the  tmst— A  suit  for  the 

appointment  of  new  trustees  of  a  temple  on  the  ground  that  the  defendants  are  not 
lawful  trustees  and  that  the  trusteeships  are  therefore  vacant,  is  a  suit  under  clause 
(a)  of  this  section  {z), 

OlaQse  (b):  retttiMg  any  property  in  the  tmateee  under  the  tnuit.-- 

Under  this  section,  the  Court  in  sanctioning  a  scheme,  may  provide  for  the  appoint- 
ment of  additional  or  new  trustees  though  such  appointment  may  not  be  in  confor- 
mity with  the  original  constitution  of  the  trust  or  with  the  rules  in  force  in  respect 
to  it.  The  words  **  t^ider  the  trust  *'  in  clause  (b)  of  this  section  have  no  reference 
to  the  original  constitution  of  the  trust  or  to  the  rules  in  force  in  respect  thereto  (a). 


■«  689 


(r) 


Sqiedur  t.    Gour  iiohun,  24  C«L    418; 

Jugalkiahore  Y,  Lakthmandait  2S  Bom. 

659. 
Manohar  v,  Lakhmtram,  13  Bom.  M7 ; 

Ohotalalw,MtM6kar,%^Bom.  50^  26  LA. 

190. 
Tri&mnda9w.  JTh^fiu^  16  Bom.  626 ;  Ctcpai 

Dtij.  KannoDei,  26  All.  162. 
Soyod  HtMMfit  T.  OolUctor  cfKaira,  21 

Bom.  267. 
(V)  Sai^dittrEd^r.OourMolmHDM,  24  Cal. 


(•) 


(*) 


(«) 


418.428. 
{w)   ^'f^'^S^J'^  ^'  ^^^*^**^  Mohwit  Da9t  24 

(«) 

Cal.  7».  106. 
(y)    iroM«d^v.S0yl4iMkU»i,2OOsl.81O. 
(ji)   NetiBama  ▼.  Venkakieha/rul/Ut  26  Mad. 

460. 
(a)   PrayoQ  Dow  t.  TirwnuOa,  28  IMdI.  310. 


Oal.  4UL  428. 
JngalkUhof^  v.  LtOehmandOB,  29  Bom.  699. 
But  see  BuOne  Jku  ?.  Oho^  Lai,  35 
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S.  589  Olanae  (e) :  settling  a  scheme  for  maDagement.— A  scheme  framed  by 

tfae  Court  may  be  liable  to  variation  for  good  cause  shown  {b), 

"  Granting  sach  fturther  or  other  relief  as  the  nature  of  the  case  may 

re^nire*** — ^This  section  is  not  confined  to  suits  seeking  the  particular  forms  of  re- 
lief described  in  clauses  (a)  to  (e) :  it  also  applies  to  suits  in  which  the  relief  sought, 
though  not  one  of  those  mentioned  in  clauses  (a)  to  (e),  may  be  regarded  as  covered 
by  the  words  **  such  further  or  other  relief  as  the  nature  of  the  case  may  require/* 
The  following  are  instances  of  suits  of  this  character : — 

(1).  It  has  been  held  by  the  High  Courts  of  Calcutta,  Bombay  and  Allahabad 
(c),  following  an  earlier  decision  of  the  Madras  High  Court  (d)^  that  a 
suit  for  the  removal  of  a  trustee  of  a  public  trust  and  for  the  appointment 
of  a  new  trustee  comes  under  this  section,  though  the  removal  of  a  trus- 
tee is  not  one  of  the  reliefs  specified  in  the  section  (o).  Such  a  relief,  ac- 
cording to  these  Courts,  is  covered  by  the  words  '*  such  further  or  other 
relief  as  the  nature  of  the  case  may  require/*  On  the  other  hand,  it  has 
been  held  by  the  Madras  High  Court  in  a  later  case  that  such  a  suit  does 
not  come  under  this  section  (e).  [There  is  no  hard  and  fast  rule  that 
every  manager  of  a  shrine  who  has  arrogated  to  himself  the  position  of 
owner  should  be  removed  from  the  trust.  Each  case  must  be  decided 
with  reference  to  its  circumstances  (/).  Thus  it  has  been  held  that  mere 
lax  and  improvident  management  on  the  part  of  the  manager  of  a  shrine, 
fostered  by  the  belief  that  he  was  entitled  to  manage  the  trust  property 
free  from  control  and  very  much  as  though  he  was  its  absolute  owner, 
is  no  ground  for  removing  him  from  the  trust  (^).] 

(2).  A  suit  to  remove  the  trustees  of  a  public  charity  and  to  compel  them 
to  account  and  to  make  good  the  losses  sustained  by  the  charity  by 
reason  of  default  on  the  part  of  the  trustees,  and  for  the  appointment  of 
new  trustees  is  a  suit  within  this  section.  The  relief  for  accounts^  though 
not  specifically  mentioned  in  the  section,  is  covered  by  the  words 
"further  or  other  relief"  {h), 

(3).  A  suit  is  brought  under  this  section  for  the  removal  of  a  trustee  of 
a  public  charity  for  a  breach  of  trust  and  for  appointing  a  new  trustee, 
and  also  for  the  recovery  of  trust -property  from  the  hands  of  third  par- 
ties to  whom  the  same  has  been  improperly  alienated  by  the  trustee. 
Though  the  Courts  (other  than  the  Madras  High  Court)  will  on  proof 
of  breach  grant  the  prayers  for  the  removal  of  the  old  trustee  and  for 
the  appointment  of  a  new  trustee,  no  Court  will  entertain  the  prayer 
for  recovering  trust  property  from  the  hands  of  third  parties.  The 
reason  is  that  against  strangers,  such  as  alienees  from  the  trustee 
and  mere  trespassers  holding  adversely  to  the  trust,  the  section  does 
not  apply  (i).  All  that  the  plaintiff  in  such  a  case  can  obtain  is  a  de- 
cree removing  the  defaulting  trustee  and  appointing  new  trustees,  de- 
claring what  properties  are  affected  by  the  trust  and  directing  the  newly 
appointed  trustees  to  bring  those  properties  into   possession.     If  the 


t^ 


id) 


Prayag  Dobs  ▼.  Tirumala,  28  Mad.  319. 

Sqf'e^lwr  Rata  y.  Oour  Mohun  Daa,  24  Cal. 
4U;  8ayad  v.  Ck>lleetor  of  Kaira,  21 
Bom.  48 ;  Huseni  Begam  v.  Collector  of 
Moradabad,  20  AXL  ^l  Oirdhari  Laly. 
Bam  Lallan  An.  TOO, 

Suhbayya  v.  Krishna,  14  Mad.  186. 

Bangasanti  y.  Varadappa^  17  Mad.  462. 
See  also  Narayana  y.  Kv/marasamU    23 


I' 


Mad.  537. 
Damodar  y.  Bhai  Bhogilal,  22  Bom.  493. 
Annaji  y.  Narayan.  21  Bom.  556. 
8yad  y.  Collector  ofKaira^  21  Bom.  46, 
Huseni  Begam  y.  Collector  of  Morada- 

bad,   20  All.   46^  SO ;  KajH  Hassan  y. 

Sagtm,  24  Bom.  170;   Budree   Das  y. 

Choonx  LaU  33  Cal.  789,  diBsenting  from 

8ajM>ur  y.  <jtour>  Mohun,  S4  Cal.  418. 
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new  trustee  is  resisted  in  his  attempts  by  the  third  parties  to  get  pos-       S*  589 
session  of  the  trust  property,  he  must  bring  a  regular  suit  for  posses- 
sion against  them  (/). 

Suits  brought  not  to  establish  a  public  right  in  respect  of  a  pnblic 
trust,  but  to  remedy  a  particular  infringement  of  an  individual  right,  are 
not  within  the  section-— Hence  such  suits  do  not  require  the  sanction  of  the 
Advocate-General.    The  following  are  instances  of  suits  of  this  character : — 

(1)  a  suit  by  a  person  claiming  to  be  a  co-trustee  of  certain  dargahs  and 
to  be  entitled  to  a  share  with  the  defendant-trustee  in  the  manage- 
ment and  profits  thereof :  Miya  Vali  Ulla  v.  Sayad  Bava,  22  Bom.  496; 

(2)  a  suit  by  the  trustees. of  a  fire  temple  for  the  vindication  of  the  right 
of  management  which  was  vested  in  and  actually  being  exercised  by 
them  at  the  date  of  the  obstruction  by  the  defendants :  Navrofi  v. 
Dastur  Kharsedji,  28  Bom.  20,  54  ; 

(3)  a  suit  by  the  head  of  an  adhinam  for  a  declaration  that  a  mutt  was 
subject  to  his  control,  that  he  was  entitled  to  appoint  a  manager,  that 
the  defendant  was  not  duly  appointed  manager,  and  for  delivery  of 
possession  of  the  properties  of  the  mutt  to  a  person  nominated  by 
him :  Giyana  Sannadhi  v.  Kandasami,  10  Mad.  375 ; 

(4)  a  suit  between  two  private  parties  claiming  certain  rights  as  mutawalis 
over  wakf  property :  Manijan  v.  Khadom.  Hossein,  32  Cal.  273 ; 
Budree  Das  v.  Chooni  Lai,  33  Cal.  789. 

The  consent  of  the  Advocate -General  is  not  necessary  to  the  institution  of 
any  of  the  above  suits 

Suits  against  third  parties,  that  is>  trespassers  or  transferees  of 
trust-property  firom  trustees,  for  recoyeryof  trust-property  from  their 
hands  or  for  ejecting  them  firom  the  trust  property,  are  not  within  this 
section. — Hence  such  suits  do  not  require  the  sanction  of  the  Advocate-General. 
The  following  are  instances  of  suits  of  this  character : — 

(1)  a  suit  by  three  disciples  of  a  mutt  for  a  declaration  that  the  defendant 
was  not  the  duly  appointed  successor  to  the  late  head  of  the  mutt,  and 
for  ejecting  the  defendant  from  the  mutt  properties :  Strinivasa  v. 
S^rmtVasa,  16  Mad.  31.  [Here  the  claim  against  the  defendant  is 
as  against  a  trespasser.] 

(2)  a  suit  for  a  declaration  that  a  certain  piece  of  land  of  which  it  was 
alleged  the  defendants  had  taken  wrongful  possession  was  a  public 
grave-yard,  and  for  the  ejectment  of  the  defendants  from  the  land, 
and  for  the  framing  of  a  scheme  for  the  management  of  the  property 
and  for  the  making  over  of  the  land  to  such  person  as  might  be  ap- 
pointed mutawali  by  the  Court :  Muhammad  v.  Kallu,  21  All.  187  ; 
Jamal  Uddin  v.  Muftaba,  25  All.  631  ;  Ghasaffar  v.  Yaxvar  Husaitiy 
28  All.  112.  [Here  also  the  claim  against  the  defendant  is  as  against 
trespassers.] 

(3)  a  suit  to  set  aside  an  alienation  of  trust  property  alleged  to  have 
been  wrongfully  made  by  the  trustees,  and  for  the  recovery  of  such 

(j)    Ohajtatfar  v.  TOiWar  Husain,  28  AU.  112,    I  Mad.  450. 453. 

121 ;  Neti  Bama  ▼.  Venkataeharulu,  26    | 
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S*  03S  property  from  the  hands  .of  the  alienees :    Ka»i  Hassmn  ▼.  Sagun 

24  Bom.  170.  [Here  the  defendants  are  transferees  from  the  trustees.] 

(4)  a  suit  by  plaintiffs  as  trustees  of  a  temple  for  the  recovery  of  trust 
property  from  the  defendants  who,  it  was  said,  were  in  wrongful 
possession  of  the  property :  Budree  Das  t.  Chooni  Lall,  99  Gal.  789. 
[Here  the  claim  against  the  defendants  is  as  against  trespassers.] 

Enforcement  of  decree  passed  nnder  this  section.— A  decree  under  this 

section  directing  particular  acts  to  be  performed  by  the  trustees  may  be  enforced 
by  the  imprisonment  of  the  trustees  or  by  the  attachment  of  their  property*,  or 
by  both  {k).    See  notes  to  s.  260. 

Whether  this  section  does  away  with  or  affects  rights  of  snits  which 
existed  prior  to  its  enitctment  and  independently  of  it.—This  section  did 

not  occur  in  the  Code  of  1859.  It  was  introduced  for  the  first  time  into  the  Code 
of  1877.  Before  the  introduction  of  this  section  into  the  Code  of  1877  there  were 
certain  suits  relating  to  public  charitable  or  religious  trusts  which  could  be 
instituted  by  certain  persons  as  plaintiffs.    Thus 

(1)  persons  appointed  supervisors  over  trustees  could  sue  for  the  removal 
of  the  trustees  for  malversation  and  to  obtain  the  appointment  in  their 
place  of  other  fit  and  proper  persons  (I) ;  similarly 

(2)  one  or  more  of  the  members  of  a  defined  class  of  the  general  public 
[  such  as  the  Satchasi  community  of  Chatra]  could  sue  on  behalf  of  the 
whole  class,  with  the  leave  of  the  Court  under  s.  JO,  to  obtain  a  declar- 
ation of  their  right  to  take  part  in  the  management  of  the  worship  of 
a  goddess  (m). 

It  will  at  once  be  seen  that  the  above  suits  fall  within  the  perview  of  the 
present  section.  The  question  is,  whether  the  present  section  does  away  with  or 
affects  rights  of  suits  of  the  character  mentioned  above.  It  has  been  held  by  the 
High  Court  of  Bombay  that  it  does.  According  to  that  Court  this  section  is 
mandator^',  in  other  words,  that  every  suit  of  the  character  mentioned  in  this  sec- 
tion must  be  brought  in  accordance  with  its  provisions,  and  not  otherwise.  That 
is  to  say,  the  suits  referred  to  above  can  no  longer  be  brought  by  the  supervisors 
as  plaintiffs  or  by  the  members  of  a  community  as  plaintiffs,  but  they  must  be  in- 
stituted either  by  the  Advocate-General  or  by  two  or  more  persons  interested  in 
the  trust  after  obtaining  the  sanction  of  the  Advocate-General ;  and,  further,  these 
suits  can  only  be  brought  in  the  special  Courts  indicated  in  the  section,  namely, 
the  High  Court  or  the  District  Court,  as  the  case  may  be  (n).  On  the  other  hand, 
it  has  been  held  by  the  other  High  Courts  that  this  section  is  permissive,  and  that 
it  does  not  take  away  or  affect  the  rights  of  suit  which  existed  prior  to  and  in- 
dependently of  it.  Hence  according  to  these  Courts  suits  of  the  character  men- 
tioned above  may,  notwithstanding  the  enactment  of  this  section,  be  brought  as 
before  by  the  above  named  parties  as  plaintiffs  in  tmy  Court  competent  to  entertain 
those  suits,  or  they  may  be  brought  by  the  Advocate-General  or  l^  two  or  more 
persons  with  the  sanction  of  the  Advocate-General.  According  to  those  Courts, 
this  section  is  an  enabling  section  in  the  sense  that  two  persons  may  now  sue. 


(k)   Damodarhhat  v.  Bhogilal,  34  Bom.  45; 

Brayag  Dosi  t.  Tirumala,  28  Mad.  319. 
(I)   NelkUyappa  r.  Thaingama^  21  Mad.  406; 

Bam  Da9  y.  Bodri  Narain,  29  All.  37. 


(m)  Monmotho  Y,  BarUh  Chandra,  SS  091,905. 
(n)    Tricumda$»v,Khiniji,l6Bcm,G»;Soyad 

Hu9$ain  r.  CoUecior  cf  Kaira,  21  Bom. 

48. 
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s.  640  PART  VI. 

Of  Appeals. 


CHAPTER  XLL 

Of  Appeals  from  Original  Decrees- 

540.     Unless  when  otherwise  expressly  provided  by 
Appeal  to  lie  from     this  Code  or  by  any  other  law  for  the 
elUpTwhen  e^pSy     ^me   being  in  force,   an  appeal    shall  lie 
prohibited.  from  the  decrees,  or  from  any  part  of  the 

decrees,  of  the  Courts  exercising  original  jurisdiction  to  the 
Courts  authorized  to  hear  appeals  from  the  decisions  of 
those  Courts. 

An  appeal  may  lie,  under  this  section,  from  an  original 
decree  passed  ex  parte. 

Bight  of  appeal-— It  is  not  to  be  assumed  that  there  is  a  right  of  appeal  in 
every  matter  which  comes  under  the  consideration  of  a  Court ;  such  right  must  be 
given  by  statute,  or  by  some  authority  equivalent  to  a  statute  (r).  No  right  of 
appeal  can  be  given  except  by  express  words  (s).  Note  in  the  present  section  the 
express  words  **  an  appeal  shall  lie  from  the  decrees/* 

An appeallies  from  all  decrees onleBs  otherwise  expressly  provided 
by  this  Code* — Thus  no  appeal  lies  from  a  decree  passed  in  accordance  with  an 
award,  for  it  is  expressly  provided  by  s.  522  that  no  appeal  shall  lie  from  such  a 
decree. 

Agreement  not  to  appeal*— An  agreement  whereby  the  parties  agree  not 
to  appeal  from  a  decree  is  binding  upon  the  parties  thereto,  if  it  is  for  a  lawful 
consideration  and  is  otherwise  valid  (t). 

Decree. — As  to  the  distinction  between  a  decree  and  an  order,  see  p.  5 
ante.  All  decrees  are  appealable,  unless  the  appeal  is  barred  under  this  Code  or 
any  other  law.  But  all  orders  are  not  appealable ;  it  is  only  those  orders  that 
are  specified  in  s.  588  that  are  appealable  under  the  Code. 

An  order  absolute  for  sale  of  mortgaged  property  passed  under  s.  89  of  the 
Transfer  of  Property  Act  in  a  suit  for  sale  by  the  mortgagee,  is  appealable. 
According  to  the  Madras  High  Court,  such  an  order  is  appealable  as  an  order 
under  s,  244^  clause  (c)  (u).  According  to  Calcutta  High  Court,  it  is  appealable 
as  a  substantive  decree  (v). 

(r)    Minakshi  ▼.  Subramanya,  11  Mad.  26,  M,  i  {t)   Ameer  Ali  t.  IndetjeeU  14  M.  I.  A.  203  ; 

14  L  A.  160 ;  Paraturama  v.  Seshier,  27  t  Protah  Chunder  t.  Araihoon,  8  Cal.  455. 

Mad.  504.  |  {u     Mallikarjunadu  y.  LingamurHt  25  Had. 
<<)    Naraycm  v.  Secretary  of  State,  20  Bom.  244. 

803.  1  {V)    Pramathav.Khetra^TQCal.eSl. 
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Appeal  from  a  preliminarj  decree.— it  has  been  held  by  a  Full  Bench 
of  the  Calcutta  High  Court  [Maclean  C.  J.,  and  Rampini  J.,  dissenting]  that  a 
party  against  whom  a  preliminary  decree  is  passed  may,  at  his  option,  either 
prefer  a  separate  appeal  from  such  decree,  or  after  the  passing  of  the  final  decree 
prefer  a  single  appeal  from  both  the  decrees  together.  According  to  this  view, 
if  a  preliminary  decree  is  passed  in  a  suit  for  partition  under  s.  396  declaring  the 
rights  of  the  parties,  it  is  open  to  the  appellant  in  an  appeal  from  the  final  decree 
to  question  the  correctness  of  the  preliminary'  decree,  though  no  appeal  was 
preferred  against  the  latter  decree  within  the  time  allowed  by  law  (w). 

An  order  directing  accounts  to  be  taken  is  a  decree  (see  definition  of 
"decree,"  s.  2),  and  is  therefore  appealable.  It  has  been  held  by  the  Calcutta 
High  Court  that,  though  no  appeal  may  be  preferred  from  such  order  within  the 
period  of  limitation,  it  is  open  to  the  appellant  in  an  appeal  from  the  final  decree 
to  question  the  correctness  of  the  order  (x). 

Appeal  from  a  decree  ex  parte- —The  last  claute  of  the  section  provides 
that  an  appeal  may  be  preferred  from  a  decree  passed  ex  parte.  Suppose  that 
an  appeal  is  preferred  from  a  decree  ex  parte,  and  the  appellate  Court  comes 
to  the  conclusion  that  the  lower  Court  was  wrong  in  proceeding  to  decide  the 
suit  ex  parte  :  what  procedure  should  the  appellate  Court  adopt  in  such  a  case  ? 
According  to  the  Bombay  High  Court,  the  appellate  Court  should  not  remand 
the  case  to  the  lower  Court  for  re-hearing,  for  an  order  of  remand  under  s.  562 
could  only  be  made  when  the  lower  Court  has  disposed  of  a  suit  on  2i  preliminary 
point,  but  should  proceed  as  directed  by  ss.  568  and  569  (y).  The  Madras  High 
Court  has  held  that  the  Court  has  inherent  power,  independently  of  the  provisions 
of  s.  562,  to  remand  the  case  for  re-hearing,  and  the  appellate  Court  should  in 
such  a  case  remand  the  case  to  the  lower  Court  for  re-hearing  (z). 

Test  of  jarisdiction  of  appellate  Oonrt- — Where  the  pecuniary  value 
of  an  appeal  determines  the  Court  authorized  to  hear  it  within  the  meaning  of 
this  section,  the  test  of  jurisdiction  is  the  valuation  of  the  original  suit  and  not 
the  actual  amount  affected  by  the  decree  and  involved  in  the  appeal  (a).  Where 
no  definite  sum  is  claimed  hy  the  plaintiff  in  his  plaint,  the  amount  found  by  the 
lower  Court  to  be  due  to  him  must  be  regarded  as  the  value  of  the  original  suit 
for  the  purposes  of  appeal  (6). 

WllO  may  appeal- ~  An  appeal  under  this  section  may  be  preferred  by  the 
following  persons : 

1.  Any  party  to  the  suit  adversely  affected  by  the  decree  (c),  or,  if  such 
party  is  dead,  by  his  legal  representative  (J).  [See  notes  to  s.  244 
under  the  head  "  Parties  to  the  suit "  on  p.  244  ante,'] 

2.  Any  transferee  of  the  interest  of  such  party,  [i,  e,  party  adversely  in- 
terested by  the  decree],  who,  so  far  as  such  interest  is  concerned,  is 
bound  by  the  decree,  provided  his  name  is  entered  on  the  record  of  the 
suit  (e).  [See  notes  to  s.  244  under  the  head  "Representative*'  on 
p.  244anfc.] 


S.  040 


(w) 


Kliadem  Hoasein  v.  Emdad  Ho8$ein,  29 

Cal.  758,    oyerrQling  Bolaram  v.  Bam 

Chundm,  23  0*1. 279. 
Biawa  Nath  ▼.  Bani  Kanta,  23  Cal.  406. 
Parvatiahankar  t.  Bai  Naval,  17  Bom. 

733. 
Sadhu  y.  Kuppan,  30  Ma4.  54.    See  also 

Jonardan  v.  Jttamdhone,  23  Cal.  738. 


(a) 

(c) 
Id) 


Boidya  Nath  v.  MahJmn,  17  Cal.  680. 
QulabKhan  v.  Abdul  Klian,  8  Cal.  W.  N. 

233. 
KrisTina  v.  Mohesh  Chandra,  9  Cal.  W.N. 

584. 

Qajadhar  y.  QanesK  7  B.  L.  R.  149. 
Moreihwnr  y.  KuahahOy  2  Bom.  248,  250. 
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9*  040  3.    An  auetuMi-purchaaer  in  an  appeal  from  an  order  in  execution  setting 

aside  the  sale  on  the  ground  of  fraud.     [See  notes  to  s.  244  under  the 
head  ** Where  sale  is  impeached  on  the  ground  of  fraud**  on  p.  248 

We  have  said  above  that  any  party  to  a  suit  adversely  affected  by  the 
decree  may  prefer  an  appeal  from  the  decree.  The  question  whether  a  party  is 
adversely  affected  by  a  decree -is  a  question  of  fact  to  be  determined  in  each  case 
according  to  its  particular  circumstances.  Thus  it  is  quite  clear  that  if  the 
plaintiff's  claim  is  decreed  in  its  entirety,  and  all  the  issues  are  found  in  his  favour, 
the  plaintiff  cannot  appeal  from  the  decree.  Suppose  now  that  the  plaintiff*8 
claim  is  decreed  in  its  entirety,  but  that  one  of  the  issues  is  found  against  the 
plaintiff ;  can  the  plaintiff  appeal  from  the  finding  adverse  to  him  in  such  a  case  ? 
It  has  been  held  that  he  cannot.  The  reason  is  that  the  very  fact  that  the  decree 
is  entirely  in  the  plaintiff's  favour,  notwithstanding  a  finding  adverse  to  him  on 
one  of  the  issues,  shows  that  such  finding  was  unnecessary  to  the  determination 
of  the  plaintiff's  suit.  And  we  have  seen  in  the  notes  to  s.  13,  p.  41  above,  that 
when  a  finding  on  an  issue  is  not  necessary  to  the  determination  of  a  suit,  such 
finding  does  not  operate  as  res jM^ffca^a  ;  audit  is  an  elementary  principle  that 
an  appeal  is  not  admissible  on  any  point  that  does  not  operate  as  res  judicata. 
Similarly,  if  a  suit  is  brought  by  A  against  B,  and  the  suit  is  dismissed  in  its 
entirety,  B  cannot  appeal  from  the  decree.  And  even  if  one  of  the  issues  is  found 
against  B,  B  cannot  appeal  from  the  finding,  for  such  finding  does  not  operate 
as  res  judicata  for  the  reason  stated  above.  See  notes  under  the  head  **  Decision 
in  the  former  suit  must  have  been  necessary  to  the  determination  of  that  suit,*^ 
on  pp.  41  and  42  above,  and  the  cases  there  cited. 

It  sometimes  happens,  when  there  are  two  or  more  defendants,  that 
although  a  suit  is  dismissed  as  against  one  of  them,  in  other  words,  the  decree 
on  the  face  of  it  is  entirely  in  his  favour,  the  decree  impliedly  negatives  the  right 
claimed  by  such  defendant  as  against  the  plaintiff  and  the  other  defendants.  In 
such  a  case  it  has  been  held  that  an  appeal  will  lie  at  the  instance  of  such 
defendant  on  the  ground  that  he  is  adversely  affected  by  the  decree.  X  owes 
Rs.  2,000  to  A.  A  assigns  the  debt  first  to  B  and  then  to  C.  C  sues  A  and  B  to 
recover  the  debt,  alleging  that  the  assignment  to  B  had  become  void  through  non- 
fulfilment  of  the  conditions  upon  which  it  was  made.  A  decree  is  passed  in  the 
suit  for  C.  Here  the  decree  necessarily  implies  the  finding  that  the  assignment 
to  B  had  become  void,  inasmuch  as,  but  for  the  existence  of  such  a  finding,  the 
decree  could  not  have  been  given  in  favour  of  C  who  admittedly  was  the  second 
assignee  of  the  debt  originally  assigned  to  B.  B  can  therefore  appeal  from  the 
decree  (/). 

In  some  cases  an  appeal  can  be  preferred  by  a  defendant  against  his  co- 
defendants.  A  sues  two  Hindu  brothers,  B  and  C,  to  recover  money  due  on  a 
promissory  note  passed  by  the  elder  of  them.  By  for  money  borrowed  as  msmager 
of  the  family,  alleging  that  B  and  C  were  joint,  and  that  the  loan  was  obtained  by 
B  for  family  purposes.  An  issue  is  raised  as  to  whether  the  debt  contracted  by 
B  was  for  family  purposes.  It  is  found  by  the  Court  that  the  loan  was  obtained 
by  B  tor  family  purposes,  and  a  decree  is  passed  against  B  and  C.  Here  C  can 
appeal  from  the  decree  as  between  himself  and  B.  The  rule  is  that  when  a  Court 
deals  with  a  case  as  raising  not  only  a  question  between  the  plaintiff  and  de- 

(/)    Jomna  Dot  ▼.   Udey  Bam,  21  All.  U7;   I  9 Cal.  W.  N. S84. 

KrUhna  Chandra  r.  Moheth  Chandra,   | 
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fcndaotet  but  also  as  between  the  ilefendaiita,  one  of  tlie  defendants  could  appeal 
against  the  decree  as  between  himself  and  the  other  defendants  (g).  See  notes  to 
8.  13  under  the  head  *'R€S  judicata  between  co-defendants  **  on  p.  36  above* 

Joinder  of  appaUantS* — It  is  irregular  for  defendants  with  different 
defences  to  a  suit  and  with  different  reasons  for  appeal  to  join  in  a  single 
appeal  {h). 

S41.    The  appeal  shall  be  made  in  the  form  of  a  me- 

Form  of  appeal.       moTandum  in  writing  presented  by  the 

What  to  accompany     appdlfliit,  and  shall  be  accompanied  by  a 

memorandum.  '^  ^  ^j^^  j^^^^  appealed  against,  and, 

unless  the  appellate  Court  dispenses  therewith,  of  the  judg- 
ment on  which  it  is  founded. 

Such  memorandum  shall  set  forth  condeely  and  tinder 

Contents  of  memo-     distiuct  hcads  the  grounds  of  objection 

"»«»<*"«•  to  the  decree  appe^ed  against,  without 

any  argument  or  narrative ;    and   such   grounds   shall   be 

numbered  consecutively. 

A  9urty  coold  not  set  np  a  new  case  in  appeal*— -The  grounds  of  objec- 
tion must  be  such  as  arise  from  the  pleadings  and  evidence,  and  are  necessaiy 
for  the  decision  of  the  case  (t).  The  appellant  must  not  be  allowed  in  appeal  to 
make  out  a  new  case  (f),  or  a  case  inconsistent  with  the  case  set  up  by  him  in 
the  lower  Court  (k)»  Nor  could  an  appellate  Court  make  out  an  entirely  new  case 
for  a  plaintiff  which  he  never  made  himself  at  any  period  of  the  trial  (/). 

In  drawing  up  the  grounds  of  appeal  it  should  be  remembered  that  no  subse- 
quent event  or  devolution  of  interest  can  affect  the  decision  of  a  question  as  it  stood 
at  the  time  the  decree  appealed  against  was  pronounced.  To  give  effect  to  these, 
some  supplementary  proceeding,  and  not  an  appeal,  is  the  right  procedure  (m). 

Gronnds  of  oldection  whieh  may  be  taken  for  the  first  time  in 

appeal*— There  are  certain  points  which,  though  not  taken  in  the  lower  Court, 
may  yet  be  taken  for  the  first  time  before  the  appellate  Court.  Thus  an  objec- 
tion to  the  jurisdiction  of  the  lower  Court  to  entertain  the  suit  may  be  taken  for 
the  first  time  in  appeal  (n).  Similarly  an  objection  on  the  score  of  a  defect  fatal 
to  the  suit  may  be  taken  for  the  first  time  in  appeal,  e^,,  that  a  person  interested 
in  the  mortgaged  property  wsis  not  joined  as  a  party  to  the  suit  as  required  by 
s.  85  of  the  Transfer  of  Property  Act  (o),  or  that  a  notice  required  to  be  given 
by  a  zamindar  to  a  putnidar  under  s.  8  of  Regulation  18  of  1819  was  defective  in 
some  essential  particulars  (P).  But  the  defect  in  each  case  must  appear  on  the 
face  of  the    proceedings,    otherwise  the  objection  will  not  be  entertained  (g). 


(k) 


Sokru  T.  ITamyanrao,  18  Bom.  580. 
Hodges  t.  Delhi  and  London  Bank,  5 

Cal.  W.  N.  I. 
Ufamur  Ally  v.  Ojoodhyaram,  10  M.  I.  A. 

540,  553. 
Indur  Chunder  y.  SadhakUkoref  19  CaL 

507.  19  I.  A.  90;  Annamalay  v.  Pitehu 

S8  Mad.  1J2, 183. 
Qi^fapatM  T.  ratMdavo,  15  Had.503.  19 

i7a.  milUOti  Khan  v.  8her  Ali,  26 


AIL  331;  FuroM  Mai  ▼.  Srant  Singh, 
ao  AU.  8,  10. 
.1)    Irangowdaw.BeshMM,  11  Bom.  Tit. 
m)    Anwndmoyee  ▼.  .$am&  O^Kfider,  2  W.  R. 
P.O.  19. 

Bama/yyaf,  Bubhwrayuda,  13  liad.  25. 
Qhulam  Kadirv.  MuetaJdm^  18  All  109. 
AheantOla  ▼.  Harieham,  20  OsL  tfi,  19 
I.  A.  191, 
te)    lb. 
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Similarly  the  plea  of  res  judicata  may  be  taked  for  the  first  time  in  appeal,  pro- 
vided it  cao  be  decided  upon  the  record  before  the  Court  (r).  But  where  in  a  suit 
for  a  declaratory  decree,  it  was  contended  for  the  first  time  in  appeal  that  the 
Court  had  no  power  to  make  a  declaratory  decree  having  regard  to  the  facts  of 
the  particular  case,  it  was  held  that  the  objection  should  not  be  entertained  (s). 

Liinitatioil* — As  to  the  period  of  limitation  for  appeals  see  arts.  151,  152, 
153  and  156  of  Sch.  II  of  the  Limitation  Act.  S.  5  of  the  Limitation  Act  provides 
that  an  appeal  may  be  admitted  after  the  period  of  limitation,  if  the  appellant 
satisfies  the  Court  that  he  had  sufficient  cause  for  not  presenting  the  appeal 
within  such  period.  S.  12  of  the  same  Act  provides  that  in  computing  the  period 
of  limitation  provided  for  an  appeal,  the  time  requisite  for  obtaining  a  copy  of 
the  decree  appealed  against  is  to  be  excluded. 

542.     The  appellant  shall  not,  without  the  leave  of 

AppeUant    confined     the  Court,  Urge  OF  be  heard  in  support 

to  ground  set  out.  of  any  Other   ground  of  objection  ;    but 

the  Court,  in  deciding  the  appeal,   shall  not  be  confined   to 

the  grounds  set  forth  by  the  appellant : 

Provided  that  the  Court  shall  not  rest  its  decision  on 
any  ground  not  set  forth  by  the  appellant,  unless  the  re- 
spondent has  had  sufficient  opportunity  of  contesting  the 
case  on  that  ground. 

Leave  of  Court.— The  appellant  is  not  entitled  without  the  leave  of  the 
Court  to  urge  or  be  heard  in  support  of  any  ground  of  objection  to  the  decree 
appealed  against  which  has  not  been  set  forth  in  his  memorandum  of  appeal. 
Thus  if  the  plea  that  the  suit  was  barred  by  limitation  is  not  taken  in  the  memo- 
randum of  appeal,  the  appellant  is  not  entitled  to  urge  that  plea  without  the  leave 
of  the  Court,  The  appellate  Court  may  grant  the  leave,  but  it  is  not  bound  to  do 
so.  And,  further,  under  the  second  paragraph,  the  appellate  Court  can  of  its 
own  motion  consider  the  question  as  to  whether  the  suit  was  barred  by  limitation, 
though  the  plea  of  limitation  has  not  been  taken  in  the  memorandum  of  appeal 
and  rest  its  decision  on  that  ground,  provided  the  opposite  party  is  given  an  oppor- 
tunity of  being  heard  on  the  point.  In  either  case,  however,  the  bar  of  limitation 
must  be  patent  on  the  face  of  the  proceedings  {t). 

[Note. — The  case  put  above  must  be  distinguished  from  the  case  con- 
templated in  s.  4  of  the  Limitation  Act.  That  section  provides  that  ever>'  suit 
instituted  and  every  appeal  presented  after  the  period  of  limitation  shall  be 
dismissed  although  limitation  has  not  been  set  up  as  a  defence.  This  means  that 
under  s.  4  it  is  the  duty  of  a  Court  of  first  instance  to  dismiss  a  suit  before  it, 
which  is  barred  by  limitation,  whether  the  plea  of  limitation  is  raised  or  not. 
Similarly  it  is  the  duty  of  an  appellate  Court  to  dismiss  an  appeal  before  it,  if 
that  appeal  was  barred  by  limitation  when  presented,  no  matter  whether  the 
respondent  in  such  appeal  raises  the  defence  of  limitation  or  not ;  that  is  to 
say,  if  it  is  a  first  appeal,  it  should  be  dismissed  by  the  first  appellate  Court,  and. 


(r)    Kanahai  Lai  v.  Sibrao  Kvnwar,  11  All. 

(«)    Bombay  Burmah  Trading  Corporation 
V.  SnHth,  17  Bora.  197. 220-221. 


(t)  Ahmad  AH  v.  Waria  Huaain,  15  AU.  123 ; 
Deo  Narain  y.  Wehh,  28  Oal.  86;  Ven- 
kata  T.  BkoMhyahoflrla,  25  Mad.  367 ;  29 
I.  A.  76. 


Digitized  by 


Google 


MEMORANDUM   OF   APPEAL  495 

if  it  is  a  second  appeal,  it  should  be  dismissed  by  the  second  appellate  Court.  BB: 

But  that  section  does  not  impose  any  duty  upon  an  appellate  Court  to  entertain      0»a-5*5 

the  plea  of  limitation,  if  the  question  is  not  whether  the  appeal  before  it  is  barred 

by  limitation,  but  whether  the  suit  was  so  barred.    Similarly  the  said  section 

does  not  impose  any  duty  upon  the  second  appellate  Court  to  entertain  the  plea 

of  limitation,  if  the  question  is  not  whether  the  second  appeal  is  barred  by  limi- 

tion,  but  whether  the  first  appeal  was  so  barred.    It  is  the  provisions  of  the 

present  section  that  apply  to  the  two  last  mentioned  cases,  and  not  the  provisions 

of  s.  4  of  the  Limitation  Act.     Hence  in  those  cases  the  plea  of  limitation  must 

be  specifically  taken  in  the  memorandum  of  appeal.] 

Appellate  Ooort  not  confined  to  grounds  of  objection  set  forth  in 
memorandnm  of  appeal*— The  appellate  Court  is  not  precluded  from  basing  its 
decision  upon  a  ground  not  set  forth  in  the  memorandum  of  appeal  (u)  ;  but  this 
power  is  to  be  exercised  by  the  Court  alone,  and  neither  party  can  claim  this 
as  of  right  (v). 

Though  the  appellate  Court  may  rest  its  decision  on  a  groiiud  not  set  forth 
in  the  memorandum  of  appeal,  it  has  no  power  to  do  so  where  a  particular  point 
taken  in  the  pleadings  has  been  abandoned  at  the  trial  of  the  suit  before  the 
lower  Court  (w). 

In  this  connection  we  may  note  the  following  observations  made  in  the 
course  of  a  judgment  in  a  Madras  case:  *' Though  we  may  perhaps  consider  in 
appeal  any  question  of  law  arising  from  facts  which  are  either  admitted  or 
undisputed,  we  cannot  allow  without  any  satisfactory  reason  new  questions  of 
fact  to  be  raised  for  the  first  time  in  appeal  (x), 

543.     If  the  memorandum  of  appeal  be  not  drawn  up 

Rejection  or  amend-     in  the  manner  hereinbefore  prescribed,  it 

ment  of  memorandum,     n^aj  be  rejected,   or   be  returned   to   the 

appellant  for  the  purpose  of  being  amended  within  a  time  to 

be  fixed  by  the  Court,  or  be  amended  then  and  there. 

When  the  Court  rejects  under  this  section  any  memo- 
randum, it  shall  record  the  reasons  for  such  rejection. 

When  a  memorandum  of  appeal  is  amended  under  this 
section,  the  Judge,  or  such  officer  as  he  appoints  in  this 
behalf,  shall  attest  the  amendment  by  his  signature. 

Betnmed  for  amendment. — ^When  a  memorandum  of  appeal  is  returned 
for  amendment,  the  Court  should  fix  a  time  for  its  return  {y').  See  s.  582  and  the 
notes  to  s.  48 ;  see  also  notes  to  s.  53  on  p.  114,  second  paragraph. 

Appeal* — A  decision  rejecting  a  memorandum  of  appeal  on  the  ground 
that  it  is  barred  by  limitation  (s),  or  that  it  is  insufficiently  stamped  (a),  or  that 


(u)    Th€ikuH  ▼.  KuncUm,  17  All.  280.  (m)    Oulab   Hai   v.   Mangli   Lai,  7  All.  42 ; 

iv)    BanndJiar  y,  Sita  Bam^  li  AM.  Z9l.  I  It€t{jhunath  y.  Nilu,  9Bom.  AS2;  Oanga 

]w)    Oovindrav  y  BalUt  16  Bom.  586.  D<is  v.  Bamjoy^  12  Cal.  30. 

^    Narayana  y.  Chengalammat  10  ^eud At  ^.         (a)   Bitp  8inghy,]aukhraj\7  Ml.9Vr. 

Jaganath  ▼.  LcUman^  I  All.  260.  i 
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feit  was  not  duly  presented  (fr),  or  that  it  contains  scandalous  matter  (e),  is  a 
M     decree  within  the  meaning  of  s.  2,  and  is  therefore  appealaMe. 


AvPMmU  Oonrt  to  have  8aa«  pow«r  as  Oonrts  of  originalJiiriaAk- 

tkNI'-^It  is  very  important  to  note  the  provisions  of  s.  582  at  this  stage.  The 
said  section  provides  that  the  appellate  Court  shall  have,  in  appeals  from  original 
decrees,  the  same  powers,  and  shall  perform  as  nearly  as  may  be  the  same  duties, 
as  are  conferred  and  imposed  on  Courts  of  original  jurisdiction  in  respect  of 
suits.  It  is  for  this  reason  that  the  notes  to  s.  48  and  s.  53  referred  to  above, 
which  apply  to  suits ,  apply  also  to  appeals* 

Scandaloiu  matter  in  »  mamorandiim  of  appeal-— When  a  memoran- 
dum of  appeal  alleges  actual  partiality  against  the  Judge  whose  decree  is  in 
question,  the  course  to  be  followed  by  the  appellate  Court  is  to  order  the  ob- 
jectionable matter  to  be  expunged,  and  then  to  admit  the  appeal.  The  Code 
does  not  make  any  provisions  as  to  how  Courts  should  deal  with  memoranda  of 
appeal  containing  scandalous  matter.  But  the  Courts  possess  inherent  power 
to  stop  such  an  abuse  of  its  records,  not  by  rejecting  the  appeal,  for  no  such 
power  is  given  to  the  Courts  by  any  statutory  provision,  but  by  directing  the 
objectionable  passages  to  be  expunged  (^). 

544.  Where  there  are  more  plaintiffs  or  more  defend- 
oneof  several  plain-  ants  than  one  in  a  suit,  and  the  decree 
tiffs  or  defendants  may  appealed  against  proceeds  on  any  ground 
^'oiedec'rSTft  p.^'  common  to  all  the  plaintiff's  or  to  all  the 
ceed  on  ground  com-  defendants,  any  one  of  the  plaintiffs  or 
mon  to  all.  ^£  ^^  defendants  may  appeal  against  the 

whole  decree,  and  thereupon  the  appellate  Court  may 
reverse  or  modify  the  decree  in  favour  of  all  the  plaintiffs  or 
defendants,  as  the  case  may  be. 

Oromid  eeminon  to  all  the  defendaatB.— ^  sues  5,  c  and  D  for 

recovering  possession  of  certain  lands  on  declaration  of  title  thereto  allying 
that  he  was  dispossessed  by  all  the  defendants  together  in  pursuance  of  a  con- 
spiracy between  them.  B,  C  and  D  file  separate  written  statements  denying  i4's 
title  and  also  denying  dispossession  and  each  claiming  to  hold  separate  parcels 
of  land  from  third  parties.  The  Court  of  first  instance  finds  in  favour  of  the 
title  and  the  possession  of  A  and  that  A  was  dispossessed  by  S,  C  and  D.  B 
alone  appeals  from  the  decree.  The  appellate  Court  finds  that  A  had  failed  to 
prove  the  title  set  up  by  him  or  that  he  was  in  possession  of  the  land.  Should  the 
appellate  Court  reverse  the  decree  of  the  lower  Court  in  favour  of  B  alone  who 
appealed  from  the  decree,  or  should  it  reverse  the  decree  of  the  lower  Court  ia 
favour  of  C  and  D  also  though  they  did  not  join  in  the  appeal  ?  The  answer  is 
that  if  the  decree  of  the  lower  Court  proceeded  on  a  ground  common  to  all  the 
three  defendants,  the  decree  should  be  reversed  under  this  section  not  only  in  favour 
of  B  but  also  in  favour  of  C  and  D,  Now  the  ground  of  defence  common  to  all  the 
defendants  was  that  A  had  no  title  to  the  lands,  and  the  decree  of  the  lower  Court 
proceeded  on  the  ground  that  A  had  a  title  to  the  lands.  The  decree  therefore 
proceeded  on  a  ground  common  to  all  the  defendants.    The  appellate  Court 


(b)  Ayyaima  ▼.  Na4i€ibhoo8hananK  16  Mad.    I  155. 

wb.  (d)   Zamindar  qf  Tuni  ▼.  Betmayua,  ! 

(c)  ZamindMrof  Twni  t.  Bennayya^  22  Mad.    i  155;  JDurayttin  re^  15  Bom.  4m. 
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should  therefore  reverse  the  decree  not  only  in  favour  of  B  but  also  in  favour  of  C  80« 

and  D,  It  is  quite  immaterial  that  the  defendants  are  interested  in  different  5m-54o 
titles  in  separate  portions  of  the  lands.  It  is  enough  if  the  decree  appealed 
against  proceeds  on  any  ground  common  to  all  the  defendants  and  this  is  all 
that  is  required  by  the  present  section  (e).  But  the  provisions  of  this  section 
v/Wi  not  apply,  unless  the  decree  appealed  against  proceeds  upon  some  ground 
common  to  all  the  plaintiffs  or  all  the  defendants  (/  ). 

If  in  the  case  put  above,  the  appellate  Court,  while  reversing  the  decree 
in  favour  of  B,  refuses  to  reverse  it  in  favour  of  C  and  D  also  on  the  ground  that 
it  has  no  power  to  do  so,  the  decree  of  the  appellate  Court  will  be  subject  to 
revision  for  failure  of  exercise  of  jurisdiction  (g).     See  s.  622. 

Qroand  common  to  all  the  plaintiffs* — -i  and  his  son  B  jointly  sue  C  to 

recover  Rs.  2,000.  A  decree  is  passed  for  the  plaintiffs  for  Rs.  500  only.  A 
alone  appeals  from  the  decree.  C  files  cross-objections  under  s.  561.  The  appel- 
late Court  rejects  the  plaint ifP^s  claim  in  toto  and  reverses  the  decree  of  the 
lower  Court.  Subsequently  B,  who  had  not  joined  in  the  appeal,  applies  for 
execution  of  the  original  decree  against  C  B  is  not  entitled  to  taUe  out  execu- 
tion, for  although  he  was  not  a  party  to  the  appeal,  he  is  bound  under  this 
section  by  the  decree  of  the  appellate  Court  (/i). 

See  notes  to  s.  561  under  the  head  '*  A  respondent  may  urge  cross- 
objections  against  the  appellant,  but  not  as  a  rule  against  a  co-respondent." 

Deat^  of  one  of  several  appellants  in  cases  where  the  decree  appeal- 
ed against  proceeds  on  a  ground  common  to  all  the  defendants.— See 

notes  to  s.  366  under  the  head  *'  Death  of  one  of  several  appellants,'*  on  p.  366 
ante. 

Of  Staying  and  Executing  Decrees  under  Appeal. 

545.     Execution  of  a  decree   shall  not   be  stayed  by 
Execution  of  decree     reasou  only  of  ail    appeal    having   been 
reason o^\ppwih ^    ^     preferred   against   the    decree;    but   the 
appellate  Court  may,  for  sufficient  cause,  order  the    execu- 
tion to  be  stayed. 

If  an  application   be  made  for  stay  of  execution  of  an 
Stay  of  execution  of     appealable   decree  before   the    expiry  of 
i^r^^:  ftT^pp^i'     the   time   allowed   for    appealing    there- 
ing  has  expired,  from,  the  Court    which  passed  the   de- 

cree may,  for  sufficient  cause,  order  the  execution  to  be 
stayed  : 

Provided    that    no   order    shall    be   made    under   this 
section  unless  the  Court  making  it  is  satisfied — 

(«)    Ram  Kamal  v.  Ahmad  AlUJ^  Gal.  429,    |    (/)    Piiran  Mai  v.  Kraut  Singh,  £0  AU.  8; 


disBcnting  from  Syed  Hvssain  v,  Madan 
Khan,  17  Mad.  265»  which,  however,  was 
considered  to  be  good  law  in  the  case 
next  cited ;  Annanuilay  v.  Pitchu,  28 
Mad.  122. 


Chajju  V.  Umrao,  22  All.  386;  Vishwa- 
nath  V.  Vasiidcv,  25  Bom.  699. 

(g)    Se^hadri  v.  Khrishnan,  8  Mad.  192. 

[h)  Bahaji  v.  Collector  ot  Salt  BevenHe,  II 
Bom.  596. 
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8.546 


(a)  that  substantial  loss  may  result  to  the  party 
applying  for  stay  of  execution  unless  the 
order  is  made ; 

(0)  that  the  application  has  been  made  without  un- 
reasonable delay  ;  and 

(c)  that  security  has  been  given  by  the  applicant 
for  the  due  performance  of  such  decree  or 
order  as  may  ultimately  be  binding  upon  him. 

Which  Oonrt  may  grant  stay  of  ezecntion.— Once  an  appeal  is  filed 
from  a  decree,  it  is  the  appellate  Court  that  is  seized  of  the  matter,  and  any 
application  for  stay  of  execution  must  be  made  to  that  Court.  If  no  appeal  is 
filed,  the  application  must  be  made  to  the  Court  which  passed  the  decree,  but 
the  application  will  not  be  entertained  unless  the  decree  is  one  from  which  an 
appeal  lies,  and  the  application  is  made  before  the  expiry  of  the  time  allowed 
for  appealing  therefrom  (f). 

Where  an  appeal  is  preferred  from  an  order  made  under  s.  244,  cl.  (c),  the 
appellate  Court  has  the  power  to  stay  execution  not  only  of  the  order  appealed 
against,  but  of  the  decree  under  execution,  though  the  decree  may  not  be  appeal- 
ed against.  A  obtains  a  decree  against  B  for  Rs.  3000,  and  applies  for  execution. 
Certain  objections  are  raised  by  B  to  the  execution  of  the  decree,  which  are 
all  disallowed.  B  appeals  from  the  order  disallowing  his  objections.  [Note 
that  such  an  order,  being  an  order  under  s.  244,  clause  (c),  is  a  **  decree** — a 
merely  incidental  decree— within  the  meaning  of  s.  2  and  is  therefore  appealable.] 
On  filing  the  appeal,  B  applies  to  the  appellate  Court  tostay  execution  of  the 
principal  decree  for  Rs.  3,000.  A  contends  that  no  appeal  having  been  preferred 
from  the  principal  decree,  the  Court  has  no  power  to  stay  execution  of  that 
decree.  This  contention  was  raised  in  a  Calcutta  case,  but  it  was  overruled, 
and  it  was  held  that  the  appellate  Court,  having  seisin  of  the  execution  proceed- 
ings by  virtue  of  the  appeal  from  the  order  made  in  such  proceedings,  could 
grant  a  stay,  even  independently  of  s.  545,  of  the  execution  of  the  principal 
decree  0")« 

Though  the  appellate  Court  has  the  power  under  this  section  to  stay 
proceedings  in  execution  when  an  appeal  is  preferred  to  that  Court  from  a  decree, 
it  has  no  power  to  stay  execution  of  a  decree,  when  an  appeal  is  preferred  from 
an  order  appealable  under  s.  588.  Thus  in  a  recent  case  A  obtained  an  ex  parte 
decree  against  B,  B  applied  under  s.  108  to  have  the  decree  set  aside,  but  the 
application  was  refused.  B  appealed  from  the  order  of  refusal  under  s.  588,  cl. 
(9),  and  then  applied  to  the  appellate  Court  to  stay  execution  of  the  ex  parte 
decree  against  him.  It  was  held  that  it  was  not  competent  to  the  appellate 
Court  to  stay  execution  of  the  decree  (k). 

Where  decree  has  been  exeented. — An  order  for  stay  of  execution  im- 
plies that  the  decree  has  not  been  executed.  Therefore  where  a  decree  has  been 
executed,  no  order  can  be  made  under  this  section  (I), 


(0   AmW  HoMn  ▼.  Ahmad  AH,  9  All.  36; 

Iihofi  Ohwuder  ▼.  Athcmoollah,  10  CaL 

817. 
O)   Pa«m>ae{T.Kattdai;Kil.a8CaL7M. 


\^ 


')   Bha^iwmt  ▼.  Sheo  Oolam,  31  OaL  1061 
'    Dhevrram  Singh  t.  Ki$h$n  Singh,  U  C. 
Ii.B.532. 
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Oircumsuinces  under  which  stay  of  ezecutioB  may  be  granted.— The     S*  645 

Court  has  the  power  under  this  section  to  make  an  order  for  stay  of  execution 
for  **  sufficient  cause.''  But  no  order  shall  be  made  for  stay  of  execution  unless 
the  Court  is  satisfied  that  substantial  loss  may  result  to  the  party  applying  for 
stay  of  execution  if  the  execution  is  not  stayed  (m).  And  even  if  the  Court  is 
satisfied  that  substantial  loss  may  result,  no  order  shall  be  made  unless  the 
application  has  been  made  without  unreasonable  delay  and  security  has  been 
given  by  the  applicant  for  the  due  performance  of  such  decree  as  may  ultimately 
be  binding  upon  him.  A  final  order  staying  execution  should  not  be  made  without 
notice  to  the  decree-holder  (ft). 

Application  of  the  section.— A  obtains  a  decree  against  B  for  recovering 
certain  immoveable  property,  and  applies  for  execution  of  the  decree.  If  B  has 
preferred  an  appeal  from  the  decree,  B  may  apply  to  the  appellate  Court  for  stay 
of  execution  on  the  ground  that  if  execution  is  not  stayed  and  the  property  is 
delivered  to  A,  A  may  do  away  with  the  property  which  may  result  in  substsuitial 
loss  to  him.  If  the  appellate  Court  is  satisfied  that  substantial  loss  may  result 
if  the  execution  is  not  stayed,  and  if  the  application  has  been  made  without 
unreasonable  delay,  the  appellate  Court  may  under  this  section  order  execution 
to  be  stayed  upon  security  being  given  by  B  that  if  the  decree  of  the  lower  Court 
is  confirmed,  he  would  deliver  possession  of  the  property  to  A.  If  the  decree  of 
the  lower  Court  is  confirmed,  and  if  B  fails  to  deliver  possession  of  the  property 
to  A,  A  may  proceed  against  the  surety. 

Seeority  for  perfonnance  of  decree*— The  nature  and  extent  of  the 

liability  of  the  surety  under  this  section  depends  on  the  words  of  the  security- 
bond  (o).  Thus  where  the  bond  was  to  perform  all  orders  and  decrees  passed  in 
appeal,  it  was  held  that  the  obligation  under  the  bond  extended  to  the  final  decree 
passed  in  second  appeal  (^).  Where  the  judgment-debtor  himself  executes  a 
security-bond  under  clause  (c)  of  this  section  mortgaging  certain  properties,  the 
relation  between  him  and  the  decree-holder  is  not  that  of  mortgagor  and 
mortgagee,  and  the  decree-holder  could  resdize  the  amount  of  the  decree  by  ssde 
without  instituting  a  suit  under  s.  67  of  the  Transfer  of  Property  Act  (9>.  A» 
to  the  mode  of  enforcing  a  security-bond  given  under  this  section,  see  notes  to 
s.  253  under  the  head  **  Security  given  under  sections  545  and  546  for  performance 
of  appellate  decrees,"  on  p,  257  ante. 

Effect  of  nncommnnicated  order  staying  execution  on  subeequent 

proceedings* — if  an  order  is  made  by  an  appellate  Court  staying  execution  of  a 
decree,  but  before  the  order  is  communicated  to  the  Court  executing  the  decree, 
the  property  of  the  judgment -debtor  is  sold,  the  sale  is  invalid  and  cannot  stand. 
The  reason  is  that  when  an  unconditional  order  for  stay  of  execution  has  been 
made,  the  order  becomes  operative  the  moment  it  is  made,  and  suspends  the 
power  of  the  lower  Court  to  carry  on  further  the  execution  proceedings  (r). 

Costs  .—The  applicant  who  asks  for  stay  ef  execution  should,  as  a  rule, 
pay  the  costs  of  the  application,  even  if  the  application  is  successful.  An  ap- 
plicant asking  for  stay  of  execution  asks  for  an  indulgence  which  will  have  the 
effect  of  interfering  for  the  time  being  with  the  enforcement  of  the  decree,  and 
he  who  seeks  such  an  indulgence  should  in  the  absence  of  special  circumstance* 
pay  for  it  (s). 

1 ■ — — , 

(m)    QiMtwaT  Sirkar ▼.  Ohandit  26 Bom. 243.    I    (0    Shuam  t.  BikrpaLUi Cal.  1060. 

in)   ^kfttltoncAond ▼.  ZhartaiM.  15 Bom. S36.  (r)   HukumOhandi. Kamalan<md,li C9A.93n. 


(0)   ^mMr^U,inUiematteroll9W.R.  403.       (•)    Ohufii  Xrol  t.  ilfiotitmrn,  26  Gal  893. 
(p)    SMvlalT.^iN^2Bom.664,3Bom.2D4.     ' 
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8b;  Appeal.— It  has  been  held  by  the  High  Courts  of  Calcutta  (t),  Allahabad 

•45-546  jj^j  and  Bombay  (v),  that  an  order  under  this  section  staying  or  refusing  to  stay 
execution  falls  under  s.  244  (c),  and  is  therefore'a  decree  and  appealable.  But  the 
opinion  was  expressed  in  a  recent  case  by  the  High  Court  of  Bombay,  that  s.  244 
applies  to  an  order  relating  to  stay  of  execution  made  by  the  Court  executing  the 
decree^  and  hence  no  appeal  lies  from  an  order  relating  to  stay  of  execution  made 
under  this  section  unless  the  Court  making  the  order  is  the  Court  executing  the 
decree  (tc^).  According  to  this  view,  an  order  made  under  this  section  b}*  an 
appellate  Court  is  not  appealable,  for  such  Court  could  not  be  the  executing 
Court.  Nor  is  the  order  appealable  even  if  made  by  the  Court  which  passed  the 
decree,  imless  the  latter  Court  be  the  Court  executing  the  decree. 

Review* — The  Court  making  an  order  under  this  section  can  cancel  or 
modify  it  any  time  (x), 

546*     If  an  order  is  made  for  the  execution  of  a  de- 
.     .  cree  against  which  an  appeal  is  pending, 

order""for  '"cxcctftion  the  Court  which  passed  the  decree  shall, 
of  decree  appealed  on  Sufficient  cause  being  shown  by  the 
****"* '  appellant,  require  security   to   be   given 

for  the  restitution  of  any  property  which  maj  be  taken  in 
execution  of  the  decree,  or  for  the  payment  of  the  value  of 
such  property,  and  for  the  due  performance  of  the  decree  or 
order  of  the  appellate  Court, 

or  the  appellate  Court  may,  for  like  cause  direct  the 
Court  which  passed  the  decree  to  take  such  security. 

And  when  an  order  has  been  passed  for  the  sale  of  im- 
moveable property  in  execution  of  a  decree  for  money,  and 
an  appeal  is  pending  ag^ainst  such  decree,  the  sale  shall,  on 
the  application  of  the  judgment-debtor,  be  stayed  until  the 
appeal  is  disposed  of,  on  such  terms  as  to  giving  security  or 
otherwise  as  the  Court  which  passed  the  decree  thinks  fit. 

Application  of  the  section-— This  section  does  not  apply  unless  (1)  there 
is  an  order  made  for  the  execution  of  a  decree  and  (2)  there  is  an  appeal  pending 
from  that  decree  {y).  A  judgment-debtor  whose  application  for  staj-  of  execution 
is  refused  under  s.  545  may  apply  under  this  section.  The  application  contem- 
plated by  the  first  two  paragraphs  is  an  application  by  the  judgment-debtor  who 
has  appealed  against  the  decree  for  security  to  be  given  by  the  decree-holder  for 
the  restitution  of  any  property  that  may  be  taken  in  execution  or  for  the  payment 
of  the  value  of  such  property  if  the  decree  of  the  lower  Court  is  reversed  in  appeal. 
Thus  if  A  obtains  a  decree  against  B  for  the  recovery  of  certain  immoveable 
property,  and  an  order  is  made  for  execution  of  the  decree,  B  may,  after  filing 
an  appeal  from  the  decree,  apply  for  an  order  requiring  A  to  give  security  for  the 
restitution  of  the  property  to  him  (B),  or  for  the  payment  of  the  value  thereof, 

(0    iCmto  V.  Bamrt,  7  Cal.  733;  Udeydeta  y.  (w)    Ram<:hcmdraY.Balmukmid,  29  Bom.  Ti, 

Oreffsnn.  12  Cal.  624.  i  (j*)    Amir  Hasan  v.  Ahmad,  9  All.  36. 

(M)    OhazuUn  v.  Fakir,  7  All.  73.  1  (ij)    Janardan  v.  Nilkanth    25  Bom.  583. 

(y)    Musaj'i  v.  Damodar,  12  Bom.  279.  I  . 
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if  the  appeal  is  decided  in  his  favour.  The  application  may  be  made  to  the  Court 
which  passed  the  decree  or  to  the  appellate  Court.  If  the  application  is  made 
to  the  Court  which  passed  the  decree,  such  Court  shall  on  sufficient  cause  being 
shown  by  B  for  requiring  th^  security,  direct  A  to  give  the  security.  But  if  the 
application  is  made  to  the  appellate  Court,  that  Court  may,  in  its  discretion, 
require  security  to  be  given. 

Stay  of  sale* — The  third  paragraph  provides  for  stay  of  sale  of  inunore- 
able  property  belonging  to  a  judgment-debtor  in  execution  of  a  money-decree 
until  the  appeal  preferred  against  the  decree  is  heard  and  disposed  of.  The 
application  under  this  paragraph  to  stay  the  sale  must  be  made  to  the  Court 
which  passed  the  decree  in  which  the  proceedings  are  pending.  The  appellate 
Court  in  which  the  appeal  against  the  decree  is  pending  has  no  jurisdiction  in 
this  matter  (a). 

A  decree  for  rent  is  a  decree  for  money  within  the  meaning  of  the  last 
paragraph  (a). 

Power  of  appellate  Ooort  to  take  security  where  the  order  for  ez- 

ecation  has  been  actually  carried  oat.— A  obtains  a  decree  against  B  for  pos- 
session of  certain  immoveable  property  in  the  Court  of  a  District  Judge  and 
applies  for  execution  of  the  decree.  B  applies  to  the  District  Court  for  stay  of 
execution  under  s.  545,  but  the  application  is  refused  and  possession  of  the  pro- 
perty is  delivered  to  ^4 .  B  then  appeals  to  the  High  Court,  and  applies  for  security 
for  the  restitution  of  the  property  in  the  event  of  the  decree  being  reversed  in 
appeal.  Has  the  appellate  Court  power  under  this  section  to  call  upon  A  to  fur* 
nish  security,  regard  being  had  to  the  ifact  that  the  decree  has  already  been 
executed  ?  It  has  been  held  by  Mookerjee,  J.,  in  Hukum  Chand  v.  Kamalanand 
(h)  that  this  section  does,  and  by  Woodroffe,  J.,  that  this  section  does  not,  apply 
where  the  order  for  execution  has  been  actually  carried  out ;  but  both  the  learned 
Judges  are  agreed  that  the  appellate  Court  has  inherent  power  to  require  such 
security. 

Enforcement  of  security-bond  given  nnder  this  section.— See  notes 
to  s.  253  under  the  head  **  Security  given  under  ss.  545  and  546  for  performance 
of  appellate  decree,"  on  p.  257  ante,  and  notes  under  the  head  "Security 
given  under  s.  546  for  restitution  of  property  taken  in  execution,**  on  p.  258  ai»^. 

Appeal* — See  notes  under  the  same  head  to  s.  545. 

647.    No  such  security  as  is  mentioned  in  sections  646 

No  such  securit  to  ^^^  ^*^  ®^'  ^  required  from  the  See- 
be  required  from  ^o-  retary  of  State  for  India  in  Council,  or 
offiws."*  ""^  '^^^'''  (when  Government  has  undertaken  the 
defence  of  the  suit)  from  any  public 
officer  sued  in  respect  of  an  act  alleged  to  be  done  by  him  in 
his  official  capacity. 

Of  Procedure  in  Appeal  from  Decrees. 

548*     When  a  memorandum  of  appeal  is  admitted,  the 

(«)    Mwad-unrniata,  in  the  matter  of.  15  AIL    j    (a)    Bcmku  Behary  v.  Syama  Chum,  aS  Cal. 
196 ;  Kunj  Lai  ▼.  Bahitram,  8  CtO.  W.N.  322. 

381.  I    (b)    33Cal.9f7. 
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Registry  of  memo-    appellate  Court  OF  the  proper  officer  o£ 
randum  of  appeal.  tjj^t  Court^  shall  endorse  thereon  the  date 

of  presentation,  and  shall  register  the  appeal  in  a  book  to  be 
kept  for  the  purpose. 

^   ._     ^  ^       ,  Such  book   shall  be  called   the.  Re- 

Register  of  Appeals.  ^    .  , 

gister  of  Appeals. 

549.     The  appellate  Court  may,  at  its  discretion,  either 

before    the   respondent    is    called    upon 

AppeUate  Cojut  may     ^  appear  and  answer,  or  afterwards   on 

give  security  for  costs,     the  application  of  the  respondent,  demand 

from  the  appellant  security  for  the   costs 

of  the  appeal,  or  of  the  original  suit,  or  of  both  : 

Provided  that  the  Court  shall  demand  such  security  in 

When  appellant  re     ^  ^^cs  in  which  the   appellant  is  resid- 

sides  out  of  British  In-     ing  out  of  British  India,  and  is  not  poss- 

^*'  essed  of  any  sufficient  immoveable  pro- 

^  perty  within   British  India   independent  of  the   property  (ii 

any)  to  which  the  appeal  relates. 

If  such  security  be  not  furnished,  within  such  time  as 
the  Court  orders,  the  Court  shall  reject  the  appeal. 

If  such  security  be  furnished,  any  costs  for  which  a 
surety  may  have  rendered  himself  liable  may  be  recovered 
from  him  in  execution  of  the  decree  of  the  appellate  Court 
in  the  same  manner  as  if  he  were  the  appellant. 

Scope  and  object  of  the  section*- -The  object  of  the  section  is  to  secure 
the  respondent  in  an  appeal  from  the  risk  of  having  to  incur  fturther  costs 
which  he  might  never  succeed  in  getting  out  of  the  appellant.  Under  the  first 
paragraph  the  appellate  Court  may,  in  its  discretion,  require  security  for  costs. 
Under  the  second  paragraph  the  Court  shall  demand  security  for  costs.  If  no 
security  is  furnished,  the  Court  shall  reject  the  appeal,  whether  the  order  for 
security  is  made  under  the  first  or  the  second  paragraph  (c). 

Application  of  the  section* — This  section  applies  not  only  to  appeals 
from  substantive  decrees  but  also  to  appeals  from  interlocutory  orders  under  s. 
588  (d),  and  to  appeals  from  orders  in  execution  under  cl.  (c)  of  s.  244  (e),  but  it  does 
not  apply  to  appeals  under  cl.  15  of  the  Letters  Patent  (/).  It  has  been  held  by 
the  High  Court  of  Madras  that  this  section  applies  also  to  pauper  appeals ; 
thus  an  appellant  who  has  presented  his  appeal  in  forma  pauperis  may  be  called 
upon  to  give  security  for  costs  under  this  section,  but  very  special  grounds  must 

(e)    L^kha  v.  Bhauna,  18  All.  101.  |    (e)    Daadu  v.  Chandrdbhan,  24  Bom.  314. 

(a)   Ahmed  v.  JSmo,  13  Bom.  468.  |  (/)    Seiha  Ayyar  v.  Nagarathna,  27  Mad.  121 
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be  shown  to  support  such  an  application  {g).  On  the  other  hand,  it  has  been 
held  by  the  High  Court  of  Bengal  that  this  section  does  not  apply  to  appeals 
preferred  in  fonnd  pauperis  {h). 

Where  power  to  require  security  for  costs  is  discretionary.— Except 

in  the  case  referred  to  in  the  second  paragraph  of  the  section,  the  power  of  the 
appellate  Court  to  require  security  for  costs  is  discretionary.  The  mere  fact 
that  the  appellant  is  poor  or  insolvent  is  no  ground  for  demanding  security  for 
costs  (i).  Similarly,  mere  non-payment  of  the  costs  of  the  original  hearing  is  no 
ground  for  calling  upon  an  appellant  to  furnish  security  under  this  section,  unless 
his  conduct  be  shown  to  be  vexatious,  that  is,  such  as  indicates  a  wilful  deter- 
mination on  his  part  not  to  obey  the  order  of  the  Court  in  respect  of  costs  (j  ), 
But  the  Court  will  as  a  general  rule  demand  security  for  costs  from  a  poor  or 
insolvent  appellant,  if  it  is  proved  to  the  satisfaction  of  the  Court  that  the  appell- 
ant is  not  the  real  litigant,  but  a  mere  puppet  in  the  hands  of  others  who  are  well 
able  to  furnish  security  (k),,  or  that  the  merits  of  the  case  a  re  plainly  in  favour  of 
the  respondent  (I),    See  notes  to  s.  380  ab  ove. 

At  what  stage  application  should  be  made  for  security  for  costs.— 
The  respondent  should  apply  promptly  or  else  it  might  be  urged  that  he  had 
waived  his  right  (w). 

Order  of  security. — When  an  order  is  made  under  this  section  for  secur- 
ity for  costs,  it  is  not  necessary  that  any  specific  sum  should  be  named  in  the 
order.  It  is  sufficient  if  the  order  directs  the  appellant  to  furnish  security  **  for 
the  costs  of  the  original  suit*'  or  *'  for  the  costs  of  the  appeal "  or  '*  for  the  costs 
of  the  appeal  and  the  original  suit  "  (n). 

Bxtension  of  time  for  ftirnishing;  security.— The  appellate  Court  may, 

under  exceptional  circumstances,  extend  the  time  for  furnishing  security  under 
this  section.  Thus  where  the  appellant  alleged  that  he  had  been  on  account  of 
plague  in  Bombay  unable  to  raise  the  money  required  for  security  within  the 
time  fixed  by  the  Court,  the  Court  extended  the  time  for  giving  security.  The 
time  for  giving  security  may  be  extended  either  before  its  expires  or  after- 
wards Co). 

Oourt  shall  reject  the  appeal. — The  appeal  cannot  be  rejected  if  the 
order  for  security  has  been  made  without  notice  to  the  appellant  (p'). 

Restoring  of  api^eal- — An  appeal,  although  it  may  have  been  rejected  by 
the  appellate  Court  under  this  section,  upon  failure  of  the  appellant  to  furnish 
security,  may  be  restored  on  sufficient  grounds  at  the  Court's  discretion  (g). 

Appeal. — An  order  rejecting  an  appeal  under  this  section  is  not  appealable 
as  an  order  under  s.  588,  for  it  is  not  one  of  the  orders  specified  in  s.  588. 
Nor  is  it  appealable  as  a  decree,  for  it  is  not  a  ''final  expression  of  an 
adjudication  upon  any  right  claimed  or  defence  set  up''  within  the  meaning 
of  the  first  paragraph  of  the  definition  clause  relating  to  decree  in  section  2  of 
the  Code  (r). 


S.  M9 


(i) 
(m) 


8e$hayyangar  y.  Jahmlavadirit  3  Mad.  66. 
NuBte&rooOrdeen  v.  UjjuU  17  W.  B.  68. 
Jivan  AH  y.  Baaa  Mai,  8  All.  203 ;  Hewet- 

8<m  y.  Decu,  21  Cal.  526;  Maneekii  y.  Oool- 

bai,  3  Bom.  241. 
Ahmed    y.  Shaik    Easa,   13  Bom.     458; 

BamHng  y.  BalubaU  5  Bom.  L  B.  661. 
A8$ennoolki  y.  Soltnon,  14  Cal.  533. 
MuMhur  y.  Deno  Bundhoo,  Bourke,  119. 
Bhobonathv.  BadhaPro9ad,  5  Cal.  W. 

N.   119;  WUey.  Jugobwidoo,  7M.  I.A. 

431;  T7idkurDa$v.  KUhoH  LaUQ  All. 


164. 
In)   Lekha  y.  Bhauna,  18  All  101, 
(o)    Bctdri  Narain  y,  8heo  Koer,  17  Cal.  512. 

17  I.  A.l;  Bajab  Ali  y.  Amir Hoagein, 

17  Cal.  1 ;  Jumnuhai  v.  Viason  Daa,  21 

Bom.  576. 
(p)    SirattUhuq  y.  Khadim,  5  All.  380;  Timmu 

y.  Deva,  5  Mad.  265. 
(q)    BaVwant  Singhy.  DatUat  Singh,  8  All. 

315.  13 1.  A.  57. 
(r)    Lakha  y.  Bhauna,  18  All,  101. 
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m3-561       Appellate  Court  to         ^^^t     ^^^^    *^^     memorandum     of 

give  notice  to  Court     appeal  is  registered  the  appellate   Court 

'^ud.£^:'     "P-     shall  send   notice  of  the   appeal   to   the 

Court   against  whose   decree  the   appeal 

is  made. 

If  the  appeal    be  from  a  Court  the  records  of  which  are 
Transmission  of  pa-     ^^^   deposited   in    the   appellate   Court, 
a>urt.  '"^     ''^^"*'*'     *h^    ^^"rt  receiving   such    notice   shall 
send,   with  all    practicable   despatch,  all 
material  papers  in  the   suit,  or  such  papers  as  may  be  speci- 
ally called  for  by  the  appellate  Court. 

Either  party  may  apply  in  writing  to  the  Court  against 
Copies  of  exhibits  in     whosc   decree   the    appeal  is  made,  spec- 

Oourt  ot  which  he  requires  copies  to 
be  made ;  and  copies  of  such  papers  shall  be  made  at  the 
expense  of  the  applicant,  and  shall  be  deposited  accord- 
ingly- 

661,     (2)  The  appellate  Court,  if  it  thinks   fit,   may, 
Power  to  dismiss  ap.     ^^^^    fixing   a  day  for  hearing   the   ap- 
peal without  sending     pellant    or    his   pleader,     and     hearinfir 

notice  to  lower  Court.        f.  j«       i        -r  i  i     . 

nim  accordingly  if  he  appears  on  that 
day,  dismiss  the  appeal  without  sending  notice  of  the  appeal 
to  the  Court  against  whose  decree  the  appeal  is  made  and 
without  serving  notice  on  the  respondent  or  his  pleader. 

(2)  If  on  the  day  fixed  under  sub-section  (i)  or  any 
other  day  to  which  the  hearing  may  be  adjourned,  the 
appellant  does  not  attend  in  person  or  by  his  pleader,  the 
appeal  shall  be  dismissed  for  default. 

(3)  The  dismissal  of  an  appeal,  under  this  section, 
shall  be  notified  to  the  Court  against  whose  decree  the 
appeal  is  made. 

Effect  of  order  of  diemissal.— The  order  of  dismissal  of  an  appeal 
under  this  section  is  a  decree.  In  this  respect  there  is  no  distinction  between 
an  appeal  dismissed  under  this  section  and  an  appeal  dismissed  under  any  other 
section  after  full  hearing  (s). 

The  dismissal  of  an  appeal  under  this  section  does  not  relieve  a  lower 
appellate  Court  from  the  necessity  of  writing  a  judgment  in  the  manner  required 
by  s.  574  of  the  Code  {t). 


i$)    Unia  SufiOaH  ▼.  Bifidu,  24  Cal.  759,  |  (0    Bami  Deka  t  Bro/6  NatK  25  Cal.  97. 
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S*  568  provides  that  if  an  appeal    is  dismissed  under  sub-section    (2),  Ss* 

the  appellant  may  apply  to  the  appellate  Court  for  the  re-admission  of  the     SSl-SSft' 
appeal. 

Amendment  of  decree-— See  notes  tos.  206  under  the  head  ''Amendment 
of  appellate  decree,''  on  p.  192  above. 

552.     Unless  the  appellate  Court  dismisses  the  appeal 
Day  for  hearing  ap-      nnder  the    last  foregoing    section,    it 
^^*  shall  fix  a  day  for  hearing  the  appeal. 

Such  day  shall  be  fixed  with  reference  to  the  current 
business  of  the  Court,  the  place  of  residence  of  the  respond- 
ent, and  the  time  necessary  for  the  service  of  the  notice  of 
appeal,  so  as  to  allow  the  respondent  suflScient  time  to 
appear  and  answer  the  appeal  on  such  day. 

553*     Notice  of  the  day  so  fixed   shall  be  stuck  up  in 
Publication  and  service     the  appellate  Couvt-housc,  and  a  like 
of  notice  of  day  for  hear-     noticc  shall    be  sent  by  the  appellate 
mg  appeal.  Court  to  the  Court  against  whose   de- 

cree the  appeal  is  made,  and  shall  be  served  on  the  respond- 
ent or  on  his  pleader  in  the  appellate  Court  in  the  manner 
provided  in  Chapter  VI.  for  the  service  on  a  defendant  of 
a  summons  to  appear  and  answer,  and  all  rules  applicable 
to  such  summons,  and  to  proceedings  with  reference  to  the 
service  therefore  shall  apply  to  the  service  of  such  notice. 

Instead  of  sending  the  notice  to  the  Court  against  whose 

Appellate  Court  may     dccfec    the    appeal   is   made,    the   ap- 

itscif  cause    notice  to     pellatc    Court     may     itself    cause    the 

^'^^  '  noiice  to  be  served   on  the   respondent 

or  his  pleader  under  the  rules  above  referred  to. 

554.  The  notice  to  the  respondent  shall  declare  that 

.        if    he   does   not  appear  in  the  appellate 
Court  on  the  day  so   fixed,   the  appeal 
will  be  heard  ex  parte^ 

Procedure  on  Hewing. 

555.  On  the  day  so  fixed,  or  on  any  other  day  to  whi  ch 

the   hearing   may  be  adjourned,   the  ap- 
R.ght  to  begm.         p^jj^^^   ^j^^jj   be  heard  in  support  of  the 

appeal.  The  Court  shall  then,  if  it  does  not  dismiss  the 
appeal  at  once,  hear  the  respondent  against  the  appeal,  and 
in  such  case  the  appellant  shall  be  entitled  to  reply. 
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SS*  Right  to  begin* — The  mere  fact  that  the  respondent  calls  in  question  the 

oW-567     right  of  the  appellant  to  appeal  does  not  give  to  the  respondent  the  right  to 
begin  («). 

556*     If  on  the  day  so  fixed  or  any  other  day  to  which 
Dismissal  of  appeal     t^e  hearing  may   be  adjourned,  the  ap- 
for  appellant's  default,     pellant  docs  not  attend  in  person  or  by  his 
pleader,  the  appeal  shall  be  dismissed  for  default. 

If  the  appellant  attends,  and   the  respondent  does  not 
Hearing  appeal  ex     attend,  the  appeal  shall  be  heard  ex  parte  in 
P^rte  his  absence. 

If  appellant  does  not  attend* — See  notes  to  s.  108  under  the  head 
^'Meaning  of  appearance/'  on  p.  135  above. 

S.  568  provides  that  if  an  appeal  is  dismissed  under  s.  556,  the  appel|ant 
may  apply  to  the  appellate  Court  for  the  re-admission  of  the  appeal ;  and  if 
it  be  proved  that  the  appellant  was  prevented  by  any  sufficient  cause  from  attend- 
ing when  the  appeal  was  called  on  for  hearing,  the  Court  may  re-admit  the  appeal 
on  such  terms  as  to  costs  or  otherwise  as  the  Court  thinks  fit  to  impose  upon  him. 

Appeal* — It  has  been  held  by  the  High  Court  of  Allahabad,  that  an  order 
under  this  section  dismissing  an  appeal  for  default  is  not  a  decree,  and,  therefore, 
not  appealable  (v).  On  the  other  hand,  the  High  Courts  of  Bombay  and 
Calcutta  have  held  that  an  order  under  this  section  is  a  decree,  and,  therefore, 
appealable  (w). 

Revision.— On  the  day  fixed  for  the  hearing  of  an  appeal,  the  appellant  and 
two  pleaders  on  his  behalf  were  present  in  Court.  During  the  argument  one  of  the 
pleaders  was  called  away  to  another  Court,  and  remained  absent,  and  as  neither 
the  other  pleader  nor  the  appellant  was  in  a  position  to  continue  the  argument, 
the  Court  passed  an  order  under  s.  556  dismissing  the  appeal  "  for  default 
of  prosecution.**  Held  that  the  order  was  bad,  as  the  appellant  and  his  pleaders 
were  ^re^en^  when  the  appeal  was  called  on  for  hearing.  The  appellant  was 
allowed  to  apply  in  revision  under  s.  622,  and  upon  that  application  it  was  held 
that  the  Court  below  had  acted  illegally  and  with  material  irregularity  in  dismiss- 
ing the  appeal  for  default  under  s.  556  (x). 

557.  If,  on  the  day  so  fixed,  or  any  other  day  to 
which  the  hearing  may  be  adjourned,  it 
wh^i^'^ot^e^LrS:"!  is  fo«nd  that  the  notice  to  the  respon- 
ved  in  consequence  of  dent  has  not  been  served  in  consequence 
dSKt.^''*^"'''  '"^  of  the  failure  of  the  appellant  to  deposit, 
within  the  period  fixed  by  the  Court, 
the  sum  required  to  defray  the  cost  of  issuing  the  notice,  the 
Court  may  order  that  the  appeal  be  dismissed: 

Ju)    Btutomji  V.  Kestotoji,  8  Bom.  287.  l  Eadha    Nath  v.   Ohandi   CJtaran,  30 

V)    Pohkary.Gopal^l^AXLSSi.  Gal.  660. 

w)    Ramcha/iidra  v.  Madliav,  16  Bom.  23 ;         I    (oc)   Jawahir  v.  Debi  Siiigh,  18  All.  119. 
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Provided  that  no  such  order  shall  be  passed,   although    K^l^isa 
p     .  the  notice  has  not  been  served  upon  the 

respondent,  if  on  the  day  fixed  for  hear- 
ing the  appeal,  the  respondent  appears  in  person,  or  by  a 
pleader,  or  by  a  duly  authorized  agent, 

558.  If  an  appeal  be  dismissed  under  "section  551, 
Rcadmission  of  ap-  sub-section  (2),"  sectiou  556,  or  section 
peal  dismissed  for  de-  557,  the  appellant  may  apply  to  the 
appellate  Court  for  the  re-admission 
of  the  appeal ;  and,  if  it  be  proved  that  he  was  prevented  by 
any  sufficient  cause  from  attending  when  the  appeal  was 
called  on  for  hearing,  or  from  depositing  the  sum  so  required, 
the  Court  may  re-admit  the  appe^  on  such  terms  as  to  costs 
or  otherwise  as  the  Court  thinks  fit  to  impose  upon  him. 

Hay  re-admit  the  appeal.— The  Court  is  not  bound  to  re-admit  the  appeal 
even  if  sufficient  cause  is  shown  (y). 

Appeal* — An  order  refusing  to  re-admit  an  appeal  is  appealable  under  s. 
588,  cl.  (27).     But  no  appeal  lies  from  an  order  re-admitting  an  appeal  («). 

559*     If  it  appear  to  the  Court  at  the  hearing  that  any 

Power  to    adjourn     person  who  was  a  party  to  the  suit  in  the 

hcaj^ng,    and    direct     Court  against  whose  decree  the  appeal  is 

persons  appeanng  m-  ,      r^        .       .  .  .    ^^ 

terested  to  be  made  made,  Dut  who  has  Dot  been  made  a  party 
respondents.  ^  ^j^^  appeal,  is  interested  in  the  result 

of  the  appeal,  the  Court  may  adjourn  the  hearing  to  a  future 
day  to  be  fiked  by  the  Court,  and  direct  that  such  person 
be  made  a  respondent. 

Power  of  Appellate  Ooort  to  make  a  defendant  liable  against  whom 
no  appeal  has  been  preferred* — A  sues  B  and  C  to  recover  Rs.  2,e00.  A  decree 
is  passed  against  Jf  for  Rs.  2,000,  but  as  against  C  the  suit  is  dismissed.  B 
appeals  from  the  decree,  making  A  only  respondent  to  the  appeal.  No  appeal  is 
preferred  by  A  against  the  portion  of  the  decree  dismissing  the  suit  as  against  C. 
Suppose  that  the  appellate  Court  is  of  opinion  that  the  party  really  liable  to  A 
was  C,  and  not  B,  has  it  the  power  to  add  C  as  a  respondent  to  the  appeal  and 
to  alter  the  decree  so  as  to  make  C  liable  ?  It  has  been  held  by  the  Allahabad 
High  Court  that  the  appellate  Court  has  no  such  power.  The  Allahabad  deci- 
sions proceed  on  the  ground  that  no  appeal  having  been  preferred  by  A  against 
C,  Cis  not  a  party  "interested  in  the  result  of  the  appeal"  within  the  meaning 
of  this  section,  and  the  appellate  Court  therefore  is  not  competent  to  give  a 
decree  to  A  against  C   (a).    According  to  the  Calcutta  High  Court,  the  appellate 

V)    Somaya  ▼.  Subhamma,  26  Mad.  599, 601.    i    (a)    Atma  Bam   y.    BdUHihen,  5  All.    266: 
(z)    GulahKunxvar  ▼.  Thakur  Dai,  24  All.  Farxand  AH  v.  Biamillah  Begam,  27 

464.  I  All.  23. 
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SS«  Court  has  the  power  to  add  C  as  a  respondent, and  to  alter  the  decree  so  as  to 

560^561      make  C  liable,  especially  if  the  real  contest  in  the  suit  was  between  B  and  C  as 
in  a  suit  for  contribution  (b). 

Limitation.— A  respondent  can  be  added  under  this  section,  though  the 
time  to  appeal  against  him  has  expired  (c). 

560*     When  an  appeal  is  heard  ex  parte  in  the  absence 
Rehearing  on appii-     of  the  respondent,  and  judgment  is  given 
Z^:stloT^^^l    against  him,  he  may  apply  to  the  appel- 
decree  made.  late  Court  to  re-hear  the  appeal ;  and,  if 

he  satisfies  the  Court  that  the  notice  was  not  duly  served, 
or  that  he  was  prevented  by  sufficient  cause  from  attending 
when  the  appeal  was  called  on  for  hearing,  the  Court  may 
re-hear  the  appeal  on  such  terms  as  to  costs  or  otherwise 
as  the  Court  thinks  fit  to  impose  upon  him. 

See  notes  to  s.  108  ante, 

561*     Any  respondent,  though  he  may  not  have  appeal- 

Upon   hearing,   re-     ^  against  any  part   of  the  decree,  may, 

spondent  may  object     upon  the  hearing,  not  only  support  the 

to  decree  as  if  he  had       ,  ^  ^c    ^i_  "^      j  ^  j      •  j   a 

preferred  separate  ap-  decree  on  any  oi  tbc  grouncis  deciaea 
P^**-  against  him  in  the  Court  below  but  take 

any  objection  to  the  decree  which  he  could  have  taken  by 
way  of  appeal,  "Provided  he  has  filed  the  objection  in  the 
appellate  Court  within  one  month  from  the  date  of  service 
on  him  or  his  pleader  under  section  553  of  notice  of  the  day 
fixed  for  hearing  the  appeal,  or  within  such  further  time  a& 
the  appellate  Court  may  see  fit  to  allow;" 

Such  objection  shall  be  in  the  form  of  a  memoranduna 

Form  of  notice  and     ^^^  ^^^  provisious  of  scction  541,  SO  far 

provisions    applicable     as  they  relate  to  the  form  and  contents 

^^^^^^'  of  the  memorandum  of  appeal,  shall  apply 

thereto. 

Unless  the  respondent  files  with  the  objection  a  written 
acknowledgement  from  the  appellant  or  his  pleader  of  having- 
received  a  copy  thereof  the  appellate  Court  shall  cause  such 
a  copy  to  be  served,  as  soon  as  may  be  after  the  filing  of  the 
objection,  on  the  appellant  or  his  pleader,  at  the  expense  of 
the  respondent. 


(b)  Uptidra  Lai  v.  airindra  Nath,  25Cal. 
566.  followed  in  Hudson  v.  Batdeo,  26 
Cal.  109;  Bup  Jaun  Bibee  v.  Abdul 
Kadir,  31  Cal.  M3. 


(c)  Sohna  y.  KhaUik,  13  AU.  7S;  CHrish 
Chander  y.  8a*i  Sekhairwwar.  53  QmA, 
329. 
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The  provisions  of  Chapter  XLIV,  shall  so  far  as  they 
can  be  made  applicable,  apply  to  an  objection  under  this 
section. 


S.  561 


0r068-objectiOD8.~SuppO8e  that  in  a  suit  brought  by  A  against  ^,  B  sets 
up  two  defences  and  the  Court  of  first  instance  determines  in  his  favour  as  to  one 
of  them,  and  against  him  as  to  the  other,  and  dismisses  ^'s  suit.  If  A  appeals, 
B  may  support  the  decree  at  the  hearing  of  the  appeal  not  only  on  the  ground 
decided  in  his  favour,  hut  also  on  the  ground  decided  against  him,  without  filing 
any  cross-objections  (d).  Suppose  now  that^'s  claim  is  decreed  in  part.  In 
such  a  case  A  may  appeal  from  the  decree,  alleging  that  a  decree  ought  to  have 
been  passed  for  the  full  amount  claimed  by  him.  And  B  also  may  appeal  from 
the  decree,  alleging  that  the  suit  ought  to  have  been  dismissed  altogether.  If  A 
appeals  from  the  decree,  and  B  also  appeals,  B'^  appeal  is  called  cross- 
appeal.  But  B  may  not  file  a  cross-appeal  and  he  may  file  cross-objections 
under  this  section.  In  the  cross-objections  filed  by  B  under  this  section,  B 
may  take  any  objection  to  the  decree  which  he  could  have  taken  by  way  of 
appeal  (e).  If  no  cross-objections  are  filed  at  all  by  a  respondent,  the  appellate 
Court  has  no  power  to  grant  any  relief  to  that  respondent  in  a  case  where  the 
granting  of  such  relief  is  not  necessarily  incidental  to  the  relief  granted  to  a 
party  who  has  appealed  (/),  nor  has  it  the  power  in  the  absence  of  cross- 
objections  to  disturb  so  much  of  the  original  decree  as  is  favourable  to  the 
appellant  so  as  to  place  the  appellant  in  a  worse  position  {g). 

Cross-objections   can  be  entertained  only  ''upon  the  hearing''  ot 

the  appeal' — A  respondent  can  be  heard  in  support  of  his  cross-objections  only 
'*  upon  the  hearing''  of  the  appeal.  If,  therefore,  the  appeal  is  dismissed  on  the 
application  of  the  appellant  before  the  commencement  of  the  hearing,  or  if  the 
appellant  withdraws  the  appeal  before  the  hearing  has  commenced,  the  respon- 
dent has  no  right  to  be  heard  in. support  of  his  cross-objections  (/»).  But  if  the 
hearing  has  once  commenced,  and  the  appellant  then  applies  to  withdraw  from 
the  appeal  finding  that  his  appeal  is  hopeless,  the  appeal  cannot  be  withdrawn 
so  as  to  prevent  the  cross-objections  being  heard  and  determined  (/).  But  where 
no  objections  under  this  section  have  been  filed  by  the  respondent,  the  appellant 
has  an  absolute  right  to  withdraw  his  appeal  at  any  time  before  judgment  (j). 

U  the  appeal  is  withdrawn  before  hearing,  the  Court  may  allow  a  respon- 
dent who  has  filed  cross-objections  to  file  a  regular  appeal,  though  the  time  for 
such  appeal  may  have  expired,  if  it  is  shown  that  the  respondent  intended  from 
*  the  first  to  appeal,  and  would  have  appealed,  but  for  the  fact  that  the  other  side 
had  already  filed  an  appeal  (k) ;  see  Limitation  Act,  s.  5. 


''Upon  the  hearing"  means  "hearing  on  the  merits.''— A  respon- 
dent can  be  heard  in  support  of  his  cross-objections  only  if  the  appeal  has  been 
heard  on  the  merits.  Thus  if  an  appeal  is  heard  and  dismissed  on  the  ground  of 
misjoinder  of  parties,  the  hearing  is  one  on  the  merits,  and  the  respondent  is 


id) 


(a) 


Lala  Gauri  Santer  v.  Janki  Per  shad, 
17  Cal.  809.  813-814, 17  I.  A.  57;  Bhagq/i 
V.  Bapuji,  13  Bom.  75. 

Balak  v.  Kaueil,  4  All.  491. 

Kulaikada  v.  Viswmmtha,  28  Mad.  229; 
Camper 83  v.  Kiahori  Lai,  23  Cal.  922,929. 

Cheda  Lai  v.  Badullah,  11  All.  35. 


(h)    Jjar     V     Baiijit,   Singh,  17    All.    518; 

Bamjiwan  v.  Chand   Mai,  10  All.  587; 

Maktah  Beg  v.  Hasanali,  8  All.  551 
(t)    Dhoitdi  V.  The  Collector  of  Salt  Bevenm, 

9  Bom.  28. 
Q*)    Kalyan  Singh  v.  Bahmu,  23  All.  130. 
)    Hurgeuindaa  v.  Jadavahoo,  23  Bom.  692. 
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S«  661  therefore  entitled  to  be  heard  on  his  cross-objection  (I),  But  tf  the  appeal  is  dis- 
missed on  the  ground  that  it  is  barred  by  limitation,  the  cross-objections  cannot 
be  heard,  as  the  appeal  cannot  be  said  in  such  a  case  to  have  been  heard  oo  the 
merits. 

Oross-appeal  and  Oross-objeetioilS.— When  a  respondent  is  anxious  that 
his  objections  should  be  heard  and  determined  by  the  appellate  Court,  the 
proper  course  for  him  to  adopt  is  to  file  a  cross-appeal  in  lieu  of  cross-objections, 
as  in  the  case  of  cross-objections  he  runs  the  risk  of  the  objections  not  being 
heard  at  all  if  the  appeal  fails,  or  is  rejected,  or  dismissed  without  being  disposed 
of  upon  the  merits  (n). 

Who  can  file  cross-oldoctionB.— Cross-objections  under  this  section 
can  only  be  filed  by  a  party  who  might  have  appealed  from  the  decree  of  the 
Court  below,  but  has  not  done  so.  It  is  not  open  to  the  party  who  has  appealed, 
and  whose  appeal  has  been  dismissed,  subsequently  to  prefer  cross-objections 
under  this  section.  A  sues  B  for  damages.  A^s  claim  is  decreed  in  part.  A 
appeals  from  that  part  of  the  decree  which  is  sigainst  him.  B  also  appeals  from 
the  part  of  the  decree  that  is  against  him.  A^s  appeal  is  heard  and  dismissed. 
Before  B*s  appeal  is  heard,  A  files  cross-objections  in  ^'s  appeal  setting  up  the 
very  grounds  upon  which  in  his  own  appeal  he  had  asked  for  relief  and  been 
refused.    A  *s  cross-objections  should  not  be  heard  (o). 

A  respondent  may  urge  eross-oldections  against  the  appellant,  hot 

not  as  a  rnle  against  a  co-respondent.— As  a  general  rule  the  right  of  a  res- 
pondent to  urge  cross-objections  should  be  limited  to  his  urging  them  only 
against  the  appellant ;  and  it  is  only  by  way  of  exception  to  this  general  rule 
that  one  respondent  may  urge  cross-objections  as  against  the  other  res- 
pondents, the  exception  holding  good  in  those  cases  in  which  the  appeal 
opens  up  questions  which  cannot  be  disposed  of  completely  without 
matters  being  allowed  to  be  opened  up  as  between  co-respondents  (p).  This 
happens  when  the  decree  appealed  against  proceeds  on  a  ground  common  to  all 
the  parties  against  whom  it  is  passed.  A  sues  B  and  C  for  his  share  of  profits 
of  certain  lands.  The  Court  of  first  instance  decrees  a  part  of  A's  claim  jointly 
against  B  and  C»  B  alone  appeals,  making  A  and  C  parties  to  the  appeal.  A 
files  cross-objections  under  the  present  section  disputing  the  correctness  of  the 
decree  of  the  lower  Court  in  so  far  as  it  dismissed  the  rest  of  his  claim.  In  such 
a  case  it  is  open  to  A  to  urge  the  cross-objections  not  only  against  B,  but  also 
against  C,  though  C  has  preferred  no  appeal  from  the  decree.  And  if  the  croes- 
objections  are  allowed,  and  the  amount  of  the  decree  is  thereby  raised,  the  decree 
as  altered  by  the  appellate  Court  will  be  binding  as  much  upon  C  as  upon  A  (9). 

'*0r  within  such  further  time.** — ^This  section  requires  that  cross- 
objections  shall  be  filed  by  the  respondent  within  one  month  from  the  date  of 
the  service  of  notice  of  the  appeal.  But  the  time  may  be  extended  if  sufficient 
cause  is  shown  (r). 

Application  of  the  section«-*Cross-objections  may  be  filed  not  only  in  a 
first  appeal,  but  also  in  a  second  appeal  (s.  587).   They  may  also  be  filed  in  appeals 


(0    Kwn,hi  Achen  ▼.  Kochunni,  21  Biad.  368. 
(m)    Bam/iuHMi  v.  Ohand  Mai,  10  All.  587. 

ti)    Bamjitvan  v.  Ohand  MaU  10  All.  587. 

o)    Ramji  Das  Y.Arudhia,  25  AH,  G3», 

;p)    BUhun  Chnm  ▼.  Jogeftdra,  26  Cal.  114 ; 


Shabinddin  v.  Deomoorat,  30  Cal.  6E 

Kallu  ▼.  Manni,  23  All.  93. 
(q)    AbdulQh€iniY.Muhamfnadt2&AlL9S, 
(r)    Sulleman  ▼.  Joo$uh,  14  Bom.  111. 
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from  orders  preferred  under  s.  588:  see  s.  590.  But  they  cannot  be  filed  in 
appeals  preferred  under  cl.  10  of  the  Letters  Patent  (s). 

Second  appeal*— A  second  appeal  will  lie  from  a  decree  of  the  first 
appellate  Court  disallowing  the  cross-objections  of  a  respondent  (t), 

562*     If  the  Court  against  whose  decree  the  appeal  is 
Remand  of  case  by     made  has  disposed   of  the  suit  upon  a 
Appelate  Court.  preliminary   point,  and  the  decree  upon 

such  preliminary  point  is  reversed  in.  appeal,  the  appellate 
Court  may,  if  it  thinks  fit,  by  order  remand  the  case, 
together  with  a  copy  of  the  order  in  appeal,  to  the  Court 
against  whose  decree  the  appeal  is  made,  with  directions  to 
re^mit  the  suit  under  its  original  number  in  the  registers^ 
and  proceed  to  determine  the  suit  on  the  merits. 

The  appellate  Court  may,  if  it  thinks  fit,  direct  what 
issue  or  issues  shall  be  tried  in  any  case  so  remanded. 

Bemand  of  case  by  Appellate  Ck>1irt.— This  section  enables  the  appellate 
Court  to  remand  a  case  to  the  lower  Court  for  determination  on  the  merits,  if  the 
lower  Court  has  disposed  of  the  suit  upon  a  preliminary  point,,  and  the  decree 
upon  such  preliminary  point  has  been  reversed  in  appeal.  The  expression 
** preliminary  point"  is  not  confined  to  such  legal  points  only  as  may  be  pleaded 
in  bar  of  suit,  but  comprehends  all  points  or  issues  whether  of  fact  or  of  law, 
the  determination  of  which  has  precluded  the  necessity  for  determining  other 
points  or  issues,  and  such  other  points  or  issues  have  therefore  been  left  undeter> 
mined  (m).  Thus  where  the  lower  Court  dismisses  the  plaintiff's  suit  on 
the  ground  that  it  is  barred  by  limitation^  or  that  the  Court  has  no  jurisdiction 
to  hear  the  suit,  or  that  the  necessary  leave  has  not  been  obtained,  or  that  the 
plaint  does  not  on  the  face  of  it  disclose  any  cause  of  action  (v),  and  the  appellate 
Court  reverses  the  decree  of  the  lower  Court  on  those  points,  it  may  remand  the 
case  to  the  lower  Court  to  be  proceeded  with  on  the  merits.  Similarly  if  A  sues. 
B  to  recover  a  sum  of  money  on  the  basis  of  an  award,  and  four  issues  are  framed 
one  of  which  is  whether  the  award  is  valid  and  binding,  and  the  Court  after 
recording  evidence  on  all  the  issues,  dismisses  the  suit  on  the  ground  that  the 
nward  is  invalid  leaving  the  other  issues  undecided,  the  appellate  Court  may,, 
it  it  finds  that  the  decision  of  the  lower  Court  on  the  issue  as  to  the  validity  of 
the  award  w^as  wrong,  remand  the  case  to  the  lower  Court  to  be  disposed  of  on 
the  merits.  It  does  not  matter  that  evidence  has  been  recorded  on  all  the  issues 
(w).  But  where  the  first  Court  has  decided  a  suit  on  the  merits  of  the 
whole  case,  as  where  it  is  decided  on  all  the  evidence  and  on  all  the  issues,  the 
appellate  Court  cannot  remand  the  case  under  this  section  (x).  See  s.  564  and 
the  notes  thereto. 


561-562 


(•)   Mirza  Himmat,  in  t^e  matter  of,  B.L.B. 

F.B.  MQ;KaM9aUa  t.  Qulah  Kua/r,  21 

All.  297. 
it)    Oanaipati  ▼.  aiiharama,  10  Mad.  202. 
(u)    Shooambar  ▼.  Lalu,  9  AIL  26,  note  at  p. 

32:  Muhammad  ▼.  Muhammad,  10  AIL 

289 ;  Bamaehandra  t.  HaH  Kattim,  16 


Mad.  207. 
(V)   Kanakammal  y,  Bangaehariar,  20  Bfad» 

(to)    Mata  Din  r.  Jamna  Zku,  27  AIL  601. 
(x)   Bame$hur  Bingh  t.  Sheodin,  12  AIL  510; 

MalWiarjuna    t.  PathaneiH,    19  Mad^ 

479. 
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S<  668  Note  that  no    order  of  remand  can  be   made  under  this  section  unless 

the  lower  Court  has  disposed  of  the  whole  suit  upon  a  particular  point.  S.  562 
authorises  a  remand  only  where  the  entire  [suit,  and  not  only  a  portion  of  it,  has 
been  disposed  of  by  the  Court  below  on  a  preliminary  point  (j^). 

Bemand  in  case  of  error,  omission  or  irregularity.— Besides  the  cases 

noted  in  the  foregoing  paragraph,  there  are  cases  in  which  the  appellate  Court 
has  inherent  power  to  remand  a  case  to  the  lower  Court.  These  are  cases  in 
which  the  lower  Court  has  committed  any  error,  omission  or  irregularity,  by 
reason  of  which  there  has  not  been  a  proper  trial  or  an  effectual  or  complete 
adjudication  of  the  suit,  and  the  party  complaining  of  such  error,  omission  or 
irregularity  has  been  materially  prejudiced  thereby.  Thus  if  a  suit  is  defective 
for  misjoinder  of  plaintiffs  and  causes  of  action,  the  proper  course  is  to  return 
the  plaint  to  the  plaintiff  for  amendment,  and  not  to  dismiss  the  suit  (see  notes 
to  8.  45,  p.  99  ante).  If  the  lower  Court  dismisses  the  suit  instead  of  returning 
the  plafnt  for  amendment,  the  appellate  Court  may  set  aside  the  decree,  and 
remand  the  suit  with  a  direction  to  the  lower  Court  to  return  the  plaint  to  the 
plaintiff  for  amendment,  and  to  proceed  with  the  suit  after  the  plaint  is  amended 
(«).  Similarly  where  the  suit  is  brought  in  the  name  of  a  wrong  person  as 
plaintiff,  the  appellate  Court  may  direct  the  plaint  to  be  amended  and  remand 
the  case  for  re-trial  (a).  Where  time  was  granted  to  a  plaintiff  to  produce  his 
•evidence,  but  neither  he  nor  his  pleader  appeared  on  the  day  to  which  the  hearing 
was  adjourned,  and  the  lower  Court  instead  of  proceeding  to  dispose  of  the  suit 
under  s.  158,  dismissed  the  suit  for  default  under  s.  157,  it  was  held  that  the 
.appellate  Court  had  power  to  remand  the  case  to  be  disposed  of  in  the  manner 
prescribed  by  s.  158  (&).  Note  the  words  "  nor  shall  any  case  be  remanded  in 
appeal "  in  s.  578. 

Bemand  in  appeal  from  a  deeree  ex  parte.— See  notes  to  s.  540  under 
the  head  *' Appeal  from  a  decree  ex  parte,''''  on  p.  491 .  ante. 

Remand  in  appeal  from  an  order  refusing  to  set  aside  an  ex  parte 

decree-—  In  an  appeal  from  an  order  refusing  to  set  aside  an  ex  parte  decree, 
the  only  case  which  can  be  remanded  is  the  application  under  s.  108  and  not  the 
original  suit.  A  obtains  a  decree  ex  parte  ag^si'mst  B.  B  applies  under  s.  108  for 
an  order  to  set  aside  the  decree  on  the  ground  that  he  was  prevented  by  sufficient 
cause  from  appearing  at  the  hearing,  but  the  application  is  refused.  B  appeals 
under  s.  588,  cl.  (9),  from  the  order  rejecting  the  application.  If  the  order  is 
reversed  by  the  appellate  Court,  the  proper  course  for  that  Court  is  to  remand 
the  application  to  the  lower  Court  to  dispose  of  that  application  with  due  regard 
to  the  coifditions  of  s.  108,  but  not  to  remand  the  original  suit  for  re-trial  (c).     , 

Practice  after  remand •-  Where  a  case  is  remanded  to  a  District  Judge, 
he  should  not  transfer  it  to  a  Subordinate  Judge.  S.  25  of  the  Code  has  no 
application  to  a  case  remanded  under  this  section  (d). 

Appeal. — An  appeal  lies  from  an  order  of  remand.  See  s.  588.  cl.  (28). 
But  a  party  may  not  prefer  an  appeal  from  the  order  of  remand,  and  may 
impeach  the  order  on  appeal  from  the  final  decree  (e).     See  s.  591. 


iy)    Bauwari  v.  Swam  ma  ?i,  11  All.  488;  Maji-  167. 

rajhav.  Magmilal,  19  Bom.  303;  Kan-  (b)    Radam  v.  Natliu,  25  AW.  19^. 

chan  V.  Bai/ NatJi,  19  Ciil.  538.  (c)  Badha  Eishati  \.  Collector  of  Jan n pur, 
{»)    Salima  Bibi  v.  Sheikh  Muhammad,  18  23  All.  221,  28  I.  A.  28. 

All.  131;  Bajii    Bam  v.  Katesar  Nath,  (d)    Sita  Bam  v.  Nauni,  21  All.  230. 

18  All.  396.  .    (e)    Cheda  Lai \,BaduUah,  11  AU.  55;  3fohc8h 

(a)    Habib  Bakhsh  v.  Baldeo  Prasad^  25  A\\.  Chandra  v.  Jamiru4ldiu,  2&CrI,  52^ 
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566-M6    ^"^    »"ade  has   proceeded   wholly    upon    some    ground   other 
than  that  on  which  the  appellate  Court  proceeds. 

Scope  of  the  section* — The  scope  of  this  section  is  limited  to  cases  in 
which  the  evidence  upon  the  record  is  sufficieut  to  enable  the  appellate  Court  to 
determine  the  suit  (k). 

This  section  does  not  enable  an  appellate  Court  to  declare  a  right  in  favour 
of  one  of  the  parties,  where  no  issue  has  been  framed  on  the  point,  and  the  right 
has  not  been  set  up  in  the  lower  Court  (/). 

Second  appeal- — This  section  does  not  apply  to  second  appeals  (m).  See 
notes  to  s.  567  under  the  head  "  Second  appeal/' 

566.  It'  the  Court  against  whose  decree  the  appeal  is 
When  appellate  ™^^^  ^^®  omittcd  to  frame  or  try  any 
Court  any  frame  is-  issuc,  or  to  determine  any  question  of 
for"' tru?  To"' Court  ^ct,  which  appears  to  the  appellate 
whose  decree  appeal-  Court  essential  to  the  right  decision  of 
ed against.  ^j^^   ^^j^     upon    the    merits,   the   appel- 

late Court  may,  if  necessary,  frame  issue  for  trial,  and 
may  refer  the  same  for  trial  to  the  Court  against  whose 
decree  the  appeal  is  made,  and  in  such  case  shall  direct 
such  Court  to  take  the  additional  evidence  required  ; 

and  such  Court  shall  proceed  to  try  such  issues,  and 
shall  return  to  the  appellate  Court  its  finding  thereon,  to- 
gether with  the  evidence. 

Scope  of  the  section- — This  section  refers  to  cases  in  which  the  evidence 
upon  the  record  is  not  sufficient  to  enable  the  appellate  Court  to  determine  the 
suit. 

''May*  if  necessaryi  frame  issues"— in  framing  issues  under  this 

section,  the  appellate  Court  should  have  regard  to  the  provisions  of  s.  147  antc]^ 
which  indicate  the  materials  from  which  issues  are  to  be  framed.  See  notes  to 
ss.  145,  147  and  149. 

Power  of  Court  to  which  issues  are  referred  for  trial  under  this 

section. — The  Court  to  which  issues  have  been  referred  for  trial  under  this 
section  has  no  power  to  tr^-  and  decide  the  case,  but  should  only  try  the  issues,  and 
return  its  finding  on  the  issues  to  the  appellate  Court  (n).  Nor  has  it  the  power 
to  make  an  order  of  reference  under  s.  506  of  the  Code  (o). 

Appeal*— No  appeal  lies  from  an  order  referring  issues  for  trial  under 
this  section  {p). 

ik)    Bawdt  V.  Af«/7a/«i>aZ//,  3  Mad.  96.  I  v.  BaWco,  23  AU.  167, 171. 

(I)    Official  Triisttt   v.    Krishna,  12  Cal.  239,  I    (o)    Nand  Earn  v.  Fakir  Chaiid,  7  All.  523. 

12  LA.  166.  (p)    Kali  Kristo  v.  Bam  Chunder,9C.  L.  R. 

(m)    Shoe  Raian  v.  Lappa  A'/*ar,  6  All,  14.  461. 

(n)    Dowlut  V.  BisscHsur,  22  W.  R,  207 ;  Hahih  \ 
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567«     Such  finding  and  evidence  shall  become  part  of 
the  record  in  the  suit ;  and  either  party 


S.  5e7 


Finding  and  evidence 
to  be  put  on  record. 
Objections  to  finding. 


may,  within  a  time  to  be  fiLKed  by   the 
appellate  Court,  present  a  memorandum 
of  objections  to  the  finding. 


After  the  expiration  of  the  period  fixed  for  presenting 
Determination    of     such   memorandum,  the  appellate  Court 
*PP^^^-  shall  proceed  to  determine  the  appeal. 

Where  no  memorandum  of  objections  is  filed.— This  section  provides 

that  either  party  may  file  a  memorandum  of  objections  to  the  findings  by  the 
lower  Court  on  the  issues  referred  to  it  by  the  appellate  Court.  It  is  not  to  be 
supposed,  however,  that  if  no  objections  are  filed  by  either  party,  the  appellate 
Court  is  absolved  from  hearing  the  appeal  (q).  The  last  paragraph  of  the  section 
clearly  indicates  that  even  if  no  objections  are  filed,  the  appellate  Court  '*  shall 
proceed  to  determine  the  appeal."  That  is  to  say,  even  if  no  objections  are  filed 
to  the  findings,  the  appellate  Court  is  bound  to  examine  the  correctness  of  the 
findings,  and  to  state  in  its  judgment  the  reasons  for  which  it  either  accepts  or 
rejects  the  findings  (r).  It  should  not  accept  the  findings  blindly  without  examining 
the  evidence  on  which  they  are  based  (s). 

Where  the  appellate  Court  has  heard  arguments  on  some  of  the  issues  and 
has  expressed  their  views  thereon  and  has  remitted  other  issues  under  s.  566, 
it  is  not  bound,  on  the  return  of  findings,  to  hear  the  case  de  novo^  but  may  con- 
fine counsel  to  argument  upon  the  findings  (t). 

The  appellate  Oourt  shall  proceed  to  determine  the  appeal.— 
Where  an  appellate  Court  has  made  an  order  of  reference  under  s.  566,  the  return 
to  such  order  must  be  made  to  the  same  Court,  and  such  Court  is  not  competent 
to  transfer  the  appeal  for  disposal  to  another  Court  (u). 

Where  order  referring  issues  was  unnecessary.- in  the  case  of  an 

unnecessary  remand  under  s.  566  it  is  competent  to  the  judge  before  whom  the 
appeal  subsequently  comes  to  disregard  the  finding  on  the  order  of  remand  (v). 

Second  appeal- — The  provisions  of  ss.  566  and  567  apply  "  so  far  as  may 
be,"  by  virtue  of  s.  587,  to  second  appeals.  Hence  the  High  Court  has  the  power 
in  second  appeal  to  remit  an  issue  of  fact  for  trial  to  the  lower  appellate  Court; 
.  but  when  the  finding  and  evidence  upon  such  issue  are  returned  to  the  High  Court, 
the  finding  is  conclusive,  and  it  cannot  be  challenged  before  the  High  Court  as  in 
first  appeal.  The  reason  is  that  a  second  appeal  is  not  allowed  on  questions  of  facts: 
The  only  grounds  on  which  second  appeals  are  allowed  are  those  mentioned  in 
s.  584,  which  relate  to  errors  of  law  or  usage  having  the  force  of  law,  or  substan- 
tial error  or  defect  in  procedure  which  may  possibly  have  produced  error  or 
defect  in  the  decision  of  the  case  on  the  merits  (w). 


q) 


(0 


Subbayya  v.  Bami,  22  Mad.  344. 

Kunhi  V.  KuttU  20  Mad.  496. 

AkbaHv.  Wilayat  Ali,  2  All.  908;  UrMd 
Aliv.  SalimaBibU  6  AU.  383;  Mumtaa 
Begam  y.  Fateh  Hutain,  6  All.  391 ; 
Bamehandra  v.  Sonet  19  Bom.  551. 

Laehman  v.  Jamna,  10  All.  162. 


(tt) 
(v) 


Udit  Narain  ▼.  Jhanda^  15  All.  315;  KunU 
araaami  ▼.  Subbaraya.  23  Mad.  314. 

Mubarak  ▼.  Bihari,  16  All.  306. 

OirdhoHlal  v.  Crawford,  9  Alt  14? :  Bal 
KUhen  y.  Jasoda  Kuar,  7  All.  766;  OopcU 
Singh  ▼.  Jhakri  BaU  12  Oal.  37. 
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Sending  back  a  case  for  revised  finding.— An  appellate  Court  has 
.  no  powey  to  send  back  a  case  to  the  first  Coyrt  to  submit  a  revised  indiqg  on  ^e 
facts  and  evidenee  already  recorded.  Such  a  course  is  not  warranted  by  aay  one 
of  the  sections  502  to  567  of  the  Code  (x).  This,  however,  is  a  mere  irregularity 
within  the  meaning  of  s.  578,  and  if  the  appellate  Court,  on  the  revised  finding 
being  returned  to  it,  itself  considers  the  evidence  on  which  it  is  based,  the 
decree  will  not  be  set  aside  in  appesd  {y), 

568*     The  parties  to  an  appeal  shall  not  be  entitled  to 

Production  of  addi.    produce    additional    evidence,     whether 

tionai  evidence  in  ap.     oral  or  documentary,    in  the  appellate 

pellate  court.  ^^       g^^  j^ _ 

(a)  the  Court  against   whose   decree   the  appeal   is 

made  refuses  to  admit  evidence  which  [ought 
to  have  been  admitted,  or 

(b)  the  appellate  Court  requires  any  document  to 

be  produced  or  any  witness  to  be  examined 
to  enable  it  to  pronounce  judgment ;  or  for 
any  other  substantial  cause, 

the  i^pellate  Court  may  allow  such  evidence  to  be 
produced,  or  document  to  be  received,  or 
witness  to  be  examined. 

Whenever  additional  evidence  is  admitted  by  an  ap- 
pellate Court,  the  Court  shall  record  on  its  proceedings  the 
reason  for  such  admission. 

Additional  evidence*— Under  this  section  '*the  admissibility  of  additional 
evidence  is  made  to  depend,  not  upon  the  relevancy  or  materiality  to  the  issue 
before  the  Court  of  the  evidence  sought  to  be  admitted,  or  upon  the  fact  whether 
or  not  the  applicants  had  an  opportunity  of  adducing  evidence  at  some  earlier 
stage,  but  upon  whether  or  not  the  appellate  Court  requires  the  evidence  to 
enable  it  to  pronounce  judgment  or  for  any  other  substantial  cause.  The  test 
of  the  admissibility  of  the  evidence,  therefore,  seems  to  be  the  requirement  of  the 
Court  itself.  The  language  of  the  section  shows  that  the  appellate  Court,  to 
which  the  application  is  made,  is  to  be  the  sole  and  final  judge  of  the  question 
whether  circumstances  exist  which  require  the  admission  of  the  evidence,  and 
that  the  discretion  vested  in  the  Court  for  the  purpose  is  not  one  which  the 
Legislature  intended  should  be  subject  to  revision  or  control  by  a  higher 
tribunal  '*  («). 

The  power  given  under  this  section  should  be  exercised  very  sparingly  by 
the  Courts,  and  great  caution  should  be  exercised  in  admitting  new  evidence  (a). 
Additional  evidence  must  not  be  allowed  to  enable  a  plaintiff  to  make  out  a  fresh 


%K)   V§hhata  ▼.   Anantha  Chariar,  16  Mad.  I  MoonthM,  21  Csl.  484. 

799  [P.  C.  ]  (a)    Sreemanehunder  v.  OopMUehomder,  11 

(y)    MaUikarrttnay.Pathanmdj'lBUaA,^^  M.I.A.  28. 7  W.  B.  10 ;  ^lam  Penhad  t. 

{»)   Per  Bale,  J.,  In  the  goods  of  Prem  Chand  )  Ba^ndMr,  6  W.B.  262. 
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case  in  appeal.  If  cases  were  remanded  fer  the  purpose  of  allowing  parties  to  make 
©ut  a  new  case  or  to  improve  their  case  by  calling  further  evidence,  there  would  be  56S-S71 
no  end  to  litigation  (b).  An  appellant  who  had  ample  opportunity  of  giving 
evidence  in  the  lower  Court,  and  elected  not  to  do  so,  but  to  rest  his  case  on  the 
evidence  as  it  stood,  ought  not  to  be  allowed  to  give  evidence  which  he  could  have 
given  below  (c).  Similarly,  the  appellate  Court  should  not  admit  a  document 
tendered  by  a  party,  if,  having  the  opportunity  of  tendering  it  in  the  Court  below, 
he  omitted  to  do  so  (<^).  Nor  should  it  allow  additional  evidence  to  prove  the 
genuineness  of  a  document  held  by  the  lower  Court  to  be  a  fabrication  (e). 

Where  the  Oonrt  has  refused  to  admit  evidence*— An  appellate  Court 

should  not  reverse  the  decree  of  the  first  Court  without  allowing  the  decree- 
holder  to  give  evidence  which  he  offered  in  the  first  Court,  and  which  that 
Court  declined  to  take  (f). 

Recording  ofreason  for  admission  of  additional  evidence.— The  pro* 
vision  requiring  an  appellate  Court  to  record  its  reason  for  admitting  additional 
evidence  is  merely  directory,  and  not  imperative.  Hence  the  omission  to  record 
the  reason  would  not  render  the  evidence  inadmissible  {g). 

Second  appeal*— The  High  Court  is  precluded  in  second  appeal  by  virtue 
of  the  provisions  of  s.  584  from  going  into  facts.  Hence  where  a  lower  appellate 
Court  takes  additional  evidence  in  pursuance  of  a  direction  made  by  the  High 
Court  to  the  lower  appellate  Court  under  ss.  568  and  587,  the  High  Court  cannot 
consider  that  evidence  in  second  appeal  (/t).  There  are,  however,  remarks  made 
in  a  Madras  case  which  might  tend  to  a  contrary  conclusion  (t).  See  notes  to 
s.  567  under  the  head  **  Second  Appeal,"  p.  515. 

Appeal  to  Privy  Council.— The  rejection  of  an  application  under  this 
section  does  not  give  a  right  of  appeal  to  the  Privy  Council  (j).    See  s.  596. 

569.  Whenever   additional   evidence  is  allowed  to  be 
Mode  of  taking  ad-     received,  the  appellate  Court  may  either 

ditionai  evidence.  ^j^^^   ^^^   evidence  or  direct  the  Court 

against  whose  decree  the  appeal  is  made,  or  any  other  sub- 
ordinate Court,  to  take  such  evidence  and  to  send  it  when 
taken  to  the  appellate  Court. 

570.  In  all  cases  where  additional  evidence  is  directed 
Points  to  be  defined     or  allowcd    to  be   taken,   the  appellate 

and  recorded.  Court  shall   specify  the   points  to  which 

the  evidence  is  to  be  confined,  and  record  on  its  proceedings 
the  points  so  specified. 

Of  the  Jiulgment  in  Appeal. 

571.  The  appellate   Court,  after   hearing  the  parties 


6)    Hwrjmnhad  v.  aUeo  Dyal,  26    W.B.  55, 
3 1.A.  250. 
Bamdas  ▼.  Official  Hguidator,  9  All.  366. 
Zahrah  t.  Ehugwan,  16  W.B.  211, 
Nadiar  Ohand  ▼.  Ohtrndtr^  15  CaL  766. 
Arpifa  T.  Shanka/Tt  22  Bom.  253 ;  Appa  t. 
Vithoba,  6  B.H.O.,  A.C.,  88. 


U 
^ 


Oopal  ▼.  Jhakri,  12  Cal.  37. 
BeniPeraTiad  v.  Nand  LaX^  24  CaL  98; 

Qopal  ▼.  JhahrU  12  Cal.  37 ;  Bal  Kiahen 

T.  Jaaodo  Kuar,  7  All  765. 
Hinds  ▼.  Braycm,  7  Mad.  52. 
Pirem  Chand^  in  the  matter  of,  21  Cal.  484. 
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80. 


S7i  574       Judgment  when  and    or  their  pleaders,   and   referring  to  any 
where  pronounced.  part  of  the    proceedings,    whether  on 

appeal  or  in  the  Court  against  whose  decree  the  appeal  is 
niade,  to  which  reference  may  be  considered  necessary,  shall 
pronounce  judgment  in  open  Court,  either  at  once  or  on 
some  futiu^  day,  of  which  notice  shall  be  given  to  the 
parties  or  their  pleaders. 

After  hearing  the  parties  or  their   pleaders.— This   section   only 

authorizes  the  Court  to  pronounce  a  judgment  after  hearing  the  parties  or  their 
pleaders.  Hence  a  judgment  pronounced  wifhout  hearing  them  or  their  i:epre- 
sentatives  if  they  are  dead,  is  unauthorized  by  the  Code.  Thus  where  an  appel- 
late Court  heard  and  decided  an  appeal  without  being  aware  of  the  death  of  the 
appellant,  the  decree  was  held  to  be  a  nullity  (i^).    See  ill.  (5)  on  p.  240  ante. 

572.  The  judgment  shall  be  written  in  English  :  pro- 
Language  of  judg-     vided  that,  if  English  is  not  the  mother- 

™®"*-  toDgue  of  the  Judge,   and  he  is  not  able 

to  write  an  intelligible  judgment  in  English,  the  judgment 
shall  be  written  in  his  mother-tongue  or  in  the  language  of 
the  Court. 

573.  When   the  language  in  which  the  judgment  is 
Translation  of  judg-     written  is  not  the  language  of  the  Court, 

™^**  the  judgment   shall,  if  any   party  so  re- 

quire, be  translated  into  such  language,  and  tne  translation, 
after  it  has  been  ascertained  to  be  correct,  shall  be  signed  by 
the  Judge  or  such  officer  as  he  appoints  in  this  behalf. 

Contents   of   judg-  574.     The    judgment  of  the  ap- 

"*^"*-  pellate  Court  shall  state— 

(a)  the  points  for  determination  ; 

(b)  the  decision  thereupon  ; 

(c)  the  reasons  for  the  decision ;  and, 

(d)  when  the  decree  appealed  against  is  reversed  or 
varied,  the  relief  to  which  the  appellant  is 
entitled, 

and  shall  at  the  time  that  it  is  pronounced,  be  signed 

Date  and  signatu,^.      ^'^^  ^^^f^  ^l  ^^^  ^"^S^  ^^  ^J  *^^  J"^g^« 

concurrmg  therein. 


(*)    Janardhan  v.  Bamchandni,  26  Bom.  317. 
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Shall  state  the  reasons  for  the  decision— The  judgment  of  the  appel-      8.  674 

late  Court  should  state  the  reasons  for  the  decision.  The  reason  of  the  rule 
has  been  stated  to  be  to  afford  the  litigant  parties  an  opportunity  of  knowing  and 
understanding  the  grounds  upon  which  the  decision  proceeds  with  a  view  to  enable 
them  to  exercise,  if  they  see  fit,  and  are  so  advised,  the  right  of  second  appeal  con- 
ferred by  s.  584.  If  an  appellate  Court  could  dispose  of  appeals  coming  before  it 
in  a  judgment  which  does  not  state  the  reasons  for  the  decision,  the  right  of  second 
appeal  might  altogether  be  neutralized  (/).  The  reason  for  the  decision  should  be 
stated  notonly  when  the  decree  of  the  first  Court  is  varied  or  set  aside,  but  also 
when  it  is  confirmed  (m).  If  this  rule  is  not  observed,  the  High  Court  will  in  second 
appeal  set  aside  the  decree  of  the  lower  appellate  Court,  and  send  back  the  case  to 
that  Court  in  order  that  the  appeal  may  be  disposed  of  according  to  law.  This 
course  was  adopted  where  the  judgment  was  *' the  appeal  dismissed  with  costs'' 
(n),  and  in  another  case  where  the  judgment  was  '*  appeal  rejected  under  s.  551  of 
the  Civil  Procedure  Code"  (o).  And  where  the  decree  of  the  first  Court  is  confirmed 
in  appeal,  the  Judge  of  the  appellate  Court  should  state  his  oxvn  reasons  of  the 
case,  and  should  not  confine  himself  to  approving  of  those  of  the  Court  of  first 
instance  {p).  The  reason  is  that  the  judgment  should  show  on  the  face  of  it  that 
the  points  in  dispute  were  clearly  before  the  mind  of  the  judge  and  that  he 
exercised  his  own  discrimination  in  deciding  them.  Thus  where  the  judgment 
was— **To  deal  with  the  grounds  of  appeal  would  be  simply  to  repeat  the  judg- 
ment of  the  District  Munsif .  I  concur  with  the  decision  the  District  Munsif  has 
given  on  each  point.  The  judgment  of  the  lower  Court  is  confirmed  for  the 
reasons  therein  set  forth ^  and  this  appeal  is  dismissed  with  costs,*'  the  judgment 
was  set  aside  (9).  In  the  last -mentioned  case  the  Court  observed:  *'Sucha 
general  and  wholesale  adoption  of  the  judgment  of  the  Court  of  first  instance 
cannot  be  considered  as  a  sufilcient  compliance  with  the  law."  The  same  was 
held  where  the  judgment  was  '  *  there  is  no  satisfactory  evidence  that  plaintiff 
was  ever  in  possession  of  the  land  in  dispute,"  and  the  evidence  was  not 
discussed  in  the  judgment  (r). 

If  the  reasons  for  the  decision  are  not  stated  by  the  appellate  Court  as  fully 
as  they  ought  to  have  been,  but  the  High  Court  is  satisfied  upon  the  judgment 
that  the  lower  Court  had  read  the  evidence  and  meant  to  find  upon  that  evidence 
as  a  whole,  the  decree  of  the  lower  Court  will  not  be  interfered  with  in  second 
appeal.  The  proper  course  to  be  followed  in  such  a  case  is  to  require  the  Judge, 
if  still  holding  ofilce,  to  supplement  his  judgment  by  giving  in  greater  detail  the 
reasons  on  which  it  is  based  (5). 

Shall  state  the  points  for  determination.— The  object  of  the  legislature 

in  making  it  incumbent  by  this  section  on  the  appellate  Court  to  raise  Points  for 
determination  is  to  clear  up  the  pleadings  and  focus  the  attention  of  the  Court 
and  of  the  parties  on  the  specific  and  rival  contentions  of  the  latter  (O*  The 
exact  questions  which  arise  in  the  appeal  and  require  determination  must  be 
stated  in  the  judgment.     It  is  not  sufficient  to  state  "  the  point  to  be  determined 


(0   Assavrullah  v.  Hafiz,  10  Cal,  953,  935.  (              Kirani  v.  SuhahhaU  8  Bom.  28. 

(m)    Rami  Deka  v.  Brojo  Nath,  25  Cal.  97;  1    (q)    Sitaramav.  8urva,72MtA.l2;  Sohatvan 

Babu  Madhav  v.  Venkatesh,  16  Bom.  v.  Babu  N€md^  9  All.  26. 

540.  (r)    Ningappa  t.  Shivappa,  19  Bom.  323. 

(n)    Srikant  ▼.  Huri  Das,  11  C.  L.  R.  131.  («)    Bia/anath   v.    Bai^anath,    12  Cal.  199, 

(o)    Rami  Deka  v.  Broto  NatK  25  Cal.  97.  202-203. 

ip)    Bohimoni  v.  Zamiruddin,  8  C.  L.  R.  597 ;  1    (t)  Mhasu  Bhaujix.  Davalat,  7 Bom.  L.R.  174. 
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SS*^^     on  apfieal  is,  whether  or  not  the  decisioa  is  consistent  with  the  merits  of  the 
case.**    A  preposition  so  roundly  worded  is  no  *'  point  '*  at  all  (u). 

K|dl^Ck>lirt. — Where  a  suit  was  decided  by  a  District  Court,  and  the 
decre^^%^ Confirmed  in  appeal  by  High  Court,  and  the  High  Court  did  not  state 
in  its  9^d|rinent  the  reasons  for  its  decision,  it  was  said  by  Edge,  C.  J.,  on  an 
applicstaofl'^for  leave  to  appeal  to  the  Privy  Council  on  the  ground  that  the  re- 
quirements of  this  section  were  not  complied  with,  that  s.  574  was  not  intended  to 
apply  to  cases  where  the  High  Court,  after  hearing  the  judgment  of  the  lower 
Court  and  arguments  thereon,  comes  to  the  conclusion  that  both  the  judgment 
and  the  reasons  given  by  the  Court  below  for  its  decision  are  completely  satis- 
factory (v).  And  the  opinion  has  been  expressed  by  Mahmood,  J.,  that  this  section 
does  not  apply  at  all  to  the  judgments  of  a  High  Court  in  second  appeal  (w).  See 
s.  633,  and  the  notes  to  s.  567  under  the  head  **  Second  appeal.** 

Appeal  to  Privy  Oonncil' — Non-compliance  with  the  requirements  of  this 
section  is  not  a  ground  of  appeal  to  the  Privy  Council  {x).    See  s.  596. 

575.     When  the  appeal  is  heard  by  a  Bench  of  two  or 

more   Judges,   the   appeal  shall   be   de- 

^i**i®'^I!i  u^t""  *P"     cided  in   accordance   with    the    opinion 

peal  heard  by  two  or         ^  .       ^     .  n      i  •      -^ ,•£ 

more  Judges.  of  such   Judges   or  of  the  majority  Xit 

any)  of  such  Judges. 

If  there  be  no  such  majority  which  concurs  in  a  judg- 
ment varying  or  reversing  the  decree  appealed  against,  such 
decree  shall  be  affirmed : 

Provided  that,  if  the  Bench  hearing  the  appeal  is  com- 
posed of  two  Judges  belonging  to  a  Court  consisting'  of 
more  than  two  Judges,  and  the  Judges  composing  the  Bench 
difiEer  in  opinion  on  a  point  of  law,  the  appeal  may  be  re- 
ferred to  one  or  more  of  the  other  Judges  of  the  same 
Court,  and  shall  be  decided  according  to  the  opinion  of 
the  majority  (if  any)  of  alL4Jie.4j?^g^®  ^^^  ^^^  heard  the 
appeal,  including  those  who  first  heard  it.  ^« 

When  there  is  no  such  majority   which  concurs  in   4 
judgment  Varying  or  reversing  the  decree  appealed  against,  V 
such  decree  shall  be  affirmed .  ^N. 

The  Hi^  Court  may,  from  time  to  time,  make  X^^ 
consistent  with  this  Code  to  regulate  references  under  ^^is 
section. 

"Differ  in  opinion  on  a  point  of  law.'^—No  reference  can  be  made 
under  the  third  clause  of  this  section,  if  the  judges  differ  on  a  question  of  fact. 

(M)    Sohawan  ▼.  Babu  Nand,  9  All.  26, 31.  i  109,  30 1.A,  35, 

iv)    8undarBiHv.BUheaharNath,9An.9i,  j    («)    Sundar  Bibi  v.  Bishershar  NatJh  dAH 
(w)    8ohamanY.BabuNand,9  All.  26,   3(W1.  93. 

See  also  Tasmduq  v.  Kashi  Bam,  25  All. 
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The  power  to  refer  can  onW  be  exercised  if  there  is  a  differenee  on  a  point  of         Ss« 
law  iy).  »7»-iW 

Powers  of  Judges  on  a  reference  under  the  third  clause  of  the 
section.— Owing  to  the  difference  of  opinion  on  a  point  of  law  between  two  judges 
that  heard  an  appeal,  the  appeal  was  referred  to  a  third  Judge  under  this  section, 
and  was  heard  by  him  sitting  with  the  other  two  Judges.  The  question  arose 
whether  on  the  reference  the  whole  appeal  was  open  for  argument.  Held  that 
the  whole  appeal  was  open  for  argument,  and  not  only  the  point  of  law  on 
which  the  Judges  had  differed  in  opinion  (z), 

Practice'—In  Bombay,  when  an  appeal  is  referred  under  the  third  clause 
of  this  section,  the  practice  is  for  the  third  Judge  alone  to  hear  the  appeal  (a). 
In  Allahabad,  the  appeal  must  be  heard  by  a  Bench  which  includes  the  judges 
who  first  heard  the  appeal  (6). 

Where  the  judges  differ  but  do  nor  refer.— ^4  obtains  a  decree  in  a  Dis- 
trict Court  against  B.  B  appeals  to  the  High  Court.  The  appeal  is  heard  by  a 
Bench  of  two  Judges.  The  Judges  differ  in  opinion  on  a  point  of  law,  but  they 
do  not  refer  the  appeal  to  a  third  Judge,  and  deliver  judgments  as  judgments  of 
the  Court  without  any  reservation,  one  Judge  holding  that  the  appeal  should  be 
allowed  with  costs  and  the  other  that  the  appeal  should  be  dismissed  with  costs  > 
In  such  a  case  the  Judges  are  not  competent  subsequently  to  refer  the  appeal  to 
a  third  Judge  (c),  and  their  dissentent  judgments  will  operate  as  confirming  the 
decree  of  the  District  Court  (d).  But  B  may  then  prefer  an  appeal  under  the 
Letters  Patent  (e). 

Letters  Patent  appeal*— This  section  does  not  apply  to  an  appeal  heard 
under  section  15  of  the  Letters  Patent  (s.  10  of  the  Letters  Patent  of  the 
Allahabad  High  Court).  Hence  if  two  judges  are  equally  divided  in  an  appeal 
heard  under  the  Letters  Patent,  the  opinion  of  the  senior  judge  will  prevail  (»). 
See  cl.  27  of  the  Letters  Patent  for  the  Allahabad  High  Court  and  cl.  36  of  the 
Letters  Patent  for  the  other  High  Courts  set  forth  in  the  appendix  below. 

576.     When  the  appeal  is  heard  by  more  Judges  than 

Dissent     to     be      One,  any  Judge  dissenting  from  tiie  judg- 

recorded.  j^j^nt  of  the  Court   shall  state  in  writing 

the  decision  or  order  which  he  thinks  should  be  passed  on 

the  appeal,  and  he  may  state  his  reasons  for  the  same. 

bll.     The  judgment  may  be  for  confirming,  varying 
What  judgment  may     or  reversing  the  decree  against  which  the 
^'•«^-  appeal  is  made,  or,  if  the  parties  to  the 

appeal  agree  as  to  the  form  which  the  decree  in  appeal  shall 
take,  or  as  to  the  order  to  be  passed  in  appeal,  the  appellate 
Court  may  pass  a  decree  or  order  accordingly. 

iy)    Gridhariji  v.  Bomanlalrl,  17  Gal.  3.  ;    (d)    Devaehand  v.  Hirachand,  13  Bom.  448» 

(#)    aeihadriY,Natarqfjd,2iMtA.  179.  459.  _       ^, 

(a)  Nagu  t.  8alu,  15  Bom.  424 ;  Jehangir  y,    I    (e)   Keshav  ▼.  Vinayak,  18  Bom.  365 ;   Qri- 

Heeretary  of  8taU,S  Bom.  li.B„lsi,  i  dhari/i  ▼.  Pwruahotum,  10  CaX.  814; 

(b)  Bohilkhand  Bank  y.  Bow,  6  All.  468.  '  Narayanasami  y.  Oauru,  fS  Mad.  548. 
{€)   Lai  Singh  y.  Ohanaham,  9  All.  625. 
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S*  678  578.     No  decrSe  shall  be  reversed  or  substantially  vari- 

No  decree  to  be  re-     cd,  nor  shall  aiiy  case  be  remanded,  in  ap- 

versed  or  modified  for     p^al   on  account  o£  any  error,  defect,    or 

error    or    irregularity      f        '    ,      .  ,       -        y      ,       i      .   .  • 

not   affecting   merits     irregularity,  whether  m  the  decision  or  m 
or  jurisdiction.  ^^y  order  passcd  in  the  suit  or  otherwise 

not  affecting  the  merits  of  the  case  or  tlie  jurisdiction  of  the 
Court.- 


Scope  of  the  section* — The  mere  circumstance  of  there  being  an  error, 
•defect  or  irregularity  whether  in  the  decision  or  in  any  order  made  in  the  suit 
is  no  ground  for  reversing  or  varying  a  decree  in  appeal.  But  if  it  appears  that 
the  error,  defect  or  irregularity  affected  the  merits  of  the  case  or  the  jurisdiction 
of  the  Court,  it  would  be  a  ground  for  reversing  or  var^'ing  the  decree. 

Mifljoinder* — ^This  section  only  applies  to  errors  and  irregularities  sub- 
sequently committed  in  a  suit  which  has  been  instituted  in  such  a  way  as  to 
give  jurisdiction  to  the  Court  to  try  it.  It  does  not  apply  where  the  proceedings 
of  the  lower  Court  are  irregular  in  their  inception.  The  suit  must  first  be 
instituted  in  the  manner  allowed  by  law.  The  law  does  not  allow  the  institution 
of  a  suit  which  is  bad  for  misjoinder  of  plaintiffs  and  causes  of  action  or  mis- 
joinder of  defendants  and  causes.  Hence  though  such  misjoinder  may  not  have 
been  prejudicial  to  any  party,  the  appellate  Court  may  set  aside  the  decree  of 
the  lower  Court  and  remand  the  case  for  re-trial.  In  other  words,  s.  578  could 
not  be  applied  to  cure  such  a  defect.  And,  as  regards  misjoinder  of  defendants 
and  causes  of  action,  assuming  that  such  misjoinder  was  a  mere  error,  defect  or 
irregularity  within  the  meaning  of  the  present  section,  the  merits  of  the  case 
would  be  affected  by  misjoinder  of  this  kind ;  for  if  the  suit  be  proceeded  with 
against  all  the  defendants  at  the  same  time  notwithstanding  that  the  causes  of 
action  against  them  are  not  the  same,  it  may  happen  that  one  set  of  defendants 
who  might  have  a  perfectly  good  case  might  be  prejudiced  by  false  or  doubtful 
evidence  given  by  others  of  the  defendants  in  support  of  their  case  {g).  See 
notes  to  s.  45  under  the  head  "  Procedure  in  cases  of  misjoinder  of  plaintiffs  and 
causes  of  action"  and  "Procedure  in  cases  of  multifariousness."  Like  observa- 
tions apply  to  misjoinder  of  claims  referred  to  in  s.  44  above  (h). 

Errors,   defects  or  irregularities  not  affecting  the  merits  of  the 

case.—  A  decree  will  not  be  reversed  or  substantially  varied  in  appeal  for  admit- 
ting a  document  not  properly  stamped  (/)>  or  for  admitting  a  document  declared 
invalid  where  the  judgment  is  not  based  on  that  document  but  on  other  grounds 
{/),  or  because  the  wrong  side  was  allowed  to  begin  (*),  for  these  arc  not 
irregularities  that  could  affect  the  merits  of  the  case  or  the  jurisdiction  of  the 
Court.  All  these  are  irregularities  which  could  be  cured  by  the  present  section. 
The  exclusion  of  evidence  by  the  lower  Court  is  an  irregularity  which  may  or  may 
not  affect  the  merits  of  the  case :  if  it  does  not,  the  irregularity-  will  be  covered 
by  the  provisions  of  this  section  (/). 


(/)  Lachman  Singh  ▼.  Bam  Lagan,  26  All. 
10. 

(17)  Varajlal  v.  Bamda  t,  26  Bom.  259 ;  Mohima 
Chandra  v.  Atul  Chandra,  24  Cal.  540; 
Muthappav.  Muthu,  27  Mad.  80 ;  Nama- 
Bivaya  v.  Kadir,  17  Mad.  168, 176 ;  Oane- 
shi  Lai  V.  Khairati  SingK  16  All.  279. 

ih)    Vpendrav.  Tara,  30  Cal.  794  Is  not  a  case 


of  misjoiDder  of  claims. 
Devachand  ▼.  Hirchand,  13  Bom.  449.  • 
Womea  Chunder  v,  Chundee  Chwiu  7  Cal. 

294 ;  Girdhar  v.  Qanpat,  11  B.  H.  C,  135. 
Makund  v.  Bahori  Leu,  3  All.  8S4. 
VeSouza  ▼.  Peatanju  8  Bom.  408:    Sur- 

j'yamotU,  t.  Kali  Kanta^  28  Cal.  37.  52. 
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For  other  cases,  see —  'S«  W8 

1 .  notes  to  s.  15  under  the  head  "  When  a  suit  which  ought  to  have  been 
instituted  in  a  Court  of  lower  grade  is  instituted  in  a  Court  of  lower 
grade,"  p.  50  above  ; 

2.  notes  to  s.  51  under  the  head  **  Omission  to  sign  plaint/'  p.  Ill  above ; 

3.  notes  to  s.  159  under  the  head  "  Remedy  of  party  when  witness-sum- 
mons refused,"  p.  176. 

4.  notes  to  s.  237  under  the  head  **  Omission  to  verify  inventory,"  set 
forth  in  the  Addenda ; 

5.  notes  to  s.  386  under  the  head  '*  May  issue,"  p.  386  above ; 

6.  notes  to  s.  440  under  the  head  **  Objection  to  authority  of  next  friend," 
p.  415  above; 

7.  notes  to  s.  547  under  the  head  **  Married  woman  cannot  be  appointed 
guardian  ad  litem^*^  p,  422  above ; 

8.  notes  to  s.  506  under  the  head  *' Application  shall  be  in  writing," 
p.  456  above ; 

9.  notes  to  s.  539  under  the  head  "  Consent  of  the  Advocate-General," 
p.  485  above ; 

10.  notes  to  s.  567  **  Sending^back  case  for  a  revised  finding,"  p.  516  above. 

Suits  Valuation  Act  VII  of  18S7,  section  11,  modifies  the  provisions  of 
:s.  578  of  the  Code  in  cases  where  an  objection  is  taken  in  appeal  that  by  reason  of 
the  over-valuation  or  under-valuation  of  a  suit  a  Court  which  had  not  jurisdic- 
tion with  respect  to  the  suit  exercised  jurisdiction  with  respect  thereto.  The 
•said  section  runs  as  follows : — 

(1)  Notwithstanding  anything  in  section  578  of  the  Code  of  Civil  Pro- 
cedure, an  objection  that  by  reason  of  the  over-valuation  or  under- 
valuation of  a  suit  or  appeal,  a  Court  of  first  instance  or  lower  appellate 
Court  which  had  not  jurisdiction  with  respect  to  the  suit  or  appeal 
exercised  jurisdiction  with  respect  thereto  shall  not  be  entertained  by  an 
appellate  Court  unless— > 

(a)  the  objection  was  taken  in  the  Court  of  first  instance  at  or  before 
the  hearing  at  which  issues  were  first  framed  and  recorded,  or  in 
the  lower  appellate  Court  in  the  memorandum  of  appeal  to  that 
Court,  or, 

(b)  the  appellate  Court  is  satisfied,  for  reasons  to  be  recorded  by  it 
in  writing,  that  the  suit  or  appeal  was  over-valued  or  under- valued, 
and  that  the  over-valuation  or  under-valuation  thereof  has  pre- 
judicially affected  the  disposal  of  the  suit  or  appeal  on  its  merits. 

(2)  If  the  objection  was  taken  in  the  manner  mentioned  in  clause  (a)  of 

sub-section  (1),  but  the  appellate  Court  is  not  satisfied  as  to  both  the 

matters  mentioned  in  clause  (b)  of  that  sub-section,  and  has  before  it 

the  materials  necessary  for  the  determination  of  the  other  grounds  of 

appeal  to  itself,  it  shall  dispose  of  the  appeal  as  if  there  had  been  no 

defect  of  jurisdiction  in  the  Court  of  first  instance  or  lower  appellate 
Court. 

(3)  If  the  objection  was  taken  in  that  manner,  and  the  appellate  Court  is 

satisfied  as  to  both  those  matters,  and  has  not  those  materials  before 
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^Ss«^^  it,  it  shall  proceed  to  deal  with  the  appeal  under  the  rules  applicable 

to  the  Court  with  respect  to  the  hearing  of  appeals ;  but,  if  it  remands 
the  suit  or  appeal,  or  frames  and  refers  issues  for  trial,  or  requires 
additional  evidence  to  be  taken,  it  shall  direct  its  order  to  a  Court 
competent  to  entertain  the  suit  or  appeal. 

Of  the  Decree  in  Appeal. 

579.     The   decree    of  the  appellate  Court  shall  bear 
Date  and   contents     date  the  day  on  which  the  judgment  was 

of  decree.  prOIiOUnced. 

The  decree  shall  contain  the  number  of  the  appeal,  and 
the  memorandum  of  appeal,  including  the  names  and  des- 
cription of  the  appellant  and  respondent,  and  shall  specify 
clearly  the  relief  granted  or  other  determination  of  the 
appeal. 

The  decree  shall  also  state  the  amount  of  costs  incurred 
in  the  appeal,  and  by  what  parties  and  in  what  proportions 
such  costs  and  the  costs  in  the  suit  are  to  be  paid. 

The  decree  shall  be  signed  and  dated  by  the  Judge  or 
Judges  who  passed  it  : 

Provided  that,  where  there  are  more  Judges  then  one, 

Judge      dissenting     ^^  there  be  a  difference  of  opinion  among 

from  judgment  need     them,  it  shall  not   be  necessary  for   any 

not  sign  decree.  j^^^^   dissenting   from  the  judgment  of 

the  Court  to  sign  the  decree. 

Oosts* — Where  a  decree  is  confirmed  in  appeal  upon  wholly  different 
grounds  from  those  relied  on  in  the  lower  Court,  the  appeal  should  be  dismissed 
without  costs  (m). 

580«     Certified    copies  of  the  judgment  and  decree  in 

Copies  of  judgment     ^PP^^  s^iall  be  f umishcd  to  the  parties  on 

and  decree  to  be  fur-     application  to    the   Court,   and   at   their 

nished  to  parties.  expense. 

581.     A  copy  of  the  judgment  and  of  the  decree,  certi- 
Certified    copy    of     ficd  by  the  appellate  Court  or  such  officer 
cZn  who^  'decree     ^^  itappoiuts  in  this  behalf,  shall  be  sentto 
appealed  against.  the  Court  which  passcd  the  decree  appeal- 

ed against,  and  shall  be  filed  with  the  original  proceedings 
in  the  suit,  and  an  entry  of  the  judgment  of  the  appellate 
Court  shall  be  made  in  the  register  of  civil  suits. 


(m)    Fischer  v.  KamalaNaicker,^^  . I.  A.  170. 
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582.     The  appellate  Court  shall  have,  in  appeals  under  5g|^^gg^ 
AppeUate  Co^rt  to     this  Chapter,  the  same  powers,  and  shaH 
^^rtnro^giS3j"u'    perform,   as  nearly  as  may  be,  the  same 
risdiction.  duties,  as  are  conferred  and  imposed  by 

this  Code  on  Courts  of  original  jurisdiction  in  respect  of  suits 
instituted  under  Chapter  V. ;  and  in  Chapter  XXI.,  so  far 
as  may  be,  '*the  word  *plaintiflf'  shall  be  held  to  include  a 
plaintiff-appellant  or  defendant-appellant,  and  the  word  *  de- 
fendant' a  plaintiff-respondent  or  defendant-respondent,  and 
the  word  *  suit '  an  appeal,"  in  proceedings  arising  out  of 
the  death,  marriage  or  insolvency  of  parties  to  an  appeal. 

The  provisions  hereinbefore  contained,  "including  those 
of  section  372  A,  *'  shall  apply  to  appeals  under  this  Chapter 
so  far  as  such  provisions  are  applicable. 

'^Same  powers.''— Thus  the  appellate  Court  has  the  power  to  examine 
parties  under  Chapter  9  of  the  Code,  to  grant  adjournments  under  Chapter  13, 
to  award  costs  under  Chapter  18,  to  allow  suits  to  be  withdrawn  under  Chapter 
22,  to  refer  matters  in  dispute  in  a  suit  to  arbitration  with  the  consent  of  parties 
under  Chapter  37,  &c.  The  provisions  of  Chapter  21  relating  to  abatement 
of  suits  also  apply  to  appeals  by  virtue  of  the  operation  of  this  section  not  ex- 
cluding those  of  s.  372  (n). 

Compare  s.  587  relating  to  second  appeals,  and  s.  647  relating  to  mis- 
cellaneous proceedings. 

562A«     If  a  memorandum  of  appeal   or  application 
VaUdation  of  certain     for  a  review  of  judgment  has  been  pre- 
o^^^oM^fS^e-     sented   within   the  proper  period  of  limi- 
▼icw  of  judgment.  tation,  but  is  written  upon  paper   insuf- 

ficiently stamped,  and  the  insufficiency  of  the  stamp  was 
caused  by  mistake  on  the  part  of  the  appellant  or  applicant 
as  to  the  amount  of  the  requisite  i^tamp,  the  memorandum 
of  appeal  or  application  shall  have  the  same  effect,  and  be  as 
valid  as  if  it  had  been  properly  stamped  :  Provided  that  such 
appeal  or  application  shall  be  rejected  unless  the  appellant 
or  applicant  supplies  the  requisite  stamp  within  a  reasonable 
time  after  the  discovery  of  the  mistake  to  be  fixed  by  the 
Court. 

lUBIliBcieilt  stamp.— This  section  declares  that  appeals  shall  not  be  re- 
jected on  the  ground  of  their  not  being  sufficiently  stamped^  if  such  insufficient 
stamping  arose  from  the  appellant's  mistake,  provided  the  appellant  supplies  the 
requisite  stamp  within  the  time  mentioned  in  the  section  (o). 


(n)    Dwrga  Prascumn    the    matter  of,  22   j   (o)    BaiFulv.Deaai,  72Bom.¥»iV€aambal 
All.  231.  I  y.  VythiUnga,  25  Msd.  380, 311. 
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S.  983  583.     When  a  party  entitled  to  any  benefit  (by  way  of 

Execution  of  decree     restitution  or  Otherwise)  under  a  decree 
of  appellate  Court.  passed  in   an   appeal   under  this  Chapter 

desires  to  obtain  execution  of  the  same,  he  shall  apply  to  the 
Court  which  passed  the  decree  against  which  the  appeal  was 
preferred ;  and  such  Coart  shall  proceed  to  execute  the 
decree  passed  in  appeal,  according  to  the  rules  hereinbefore 
prescribed  for  the  execution  of  decrees  in  suits. 

Restitution* — The  word  **  restitution  "  in  this  section  means  restoring  to 
a  party  what  he  has  lost  in  execution  of  a  decree  against  him,  on  the  decree  being 
set  aside  in  appeal.  The  granting  of  restitution  is  not  discretionary'.  The  princi- 
ple of  the  doctrine  of  restitution  is  that  on  the  reversal  of  a  decree  in  appeal  the 
law  raises  an  obligation  in  the  party  to  the  suit  who  received  the  benefit  of  the 
erroneous  decree  to  make  restitution  to  the  other  party  for  what  he  had  lost  (^). 
The  decree  of  reversal  necessarily  carries  with  it  the  right  to  restitution  of  all 
that  has  been  taken  under  the  erroneous  decree ;  and  the  Court  in  making 
restitution  is  bound  to  restore  the  parties,  so  far  as  they  can  be  restored  to  the 
same  position  they  were  in  at  the  time  when  the  Court  by  its  erroneous  action 
had  displaced  them  from  it  (q). 

The  doctrine  of  restitution  contemplates  the  case  where  property  has  been 
received  by  a  decree-holder  in  execution  of  a  decree,  and  the  decree  is  subsequent- 
ly set  aside  either  wholly  or  in  part  on  appeal  by  the  judgment-debtor.  In  such 
a  case,  the  judgment-debtor  may  apply  under  this  section  to  the  Court  against 
whose  decree  the  appeal  was  preferred,  for  restitution  of  the  property  and  for 
consequential  relief.  The  application  must  be  one  for  execution  of  the  appellate 
decree,  and  it  must  be  in  the  form  prescribed  by  s.  235.  On  such  application 
being  made,  the  Court  is  bound  to  cause  restitution  to  be  made  to  the  judgment- 
debtor  (the  successful  appellant).  The  restitution  to  be  made  must  be  such  as 
will,  so  far  as  may  be,  place  the  parties  in  the  position  which  they  would  have 
occupied  but  for  the  decree  appealed  from  (where  the  decree  is  set  aside  in 
its  entirety)  or  such  part  thereof  as  has  been  set  aside  (where  the  decree  is  set 
aside  in  part)  (r).  This  principle  applies  with  equal  force  whether  restitution 
has  or  has  not  been  directed  in  the  appellate  decree  (s).  For  the  purpose  of 
making  such  restitution  as  aforesaid,  the  Court  may  make  any  orders,  including 
orders  for  the  refund  of  costs  (^),  and  for  the  payment  of  interest  (w),  damages 
(r),  compensation  and  mesne  profits  (w),  which  are  properly  consequential  to  the 
adjudication  expressed  in  the  appellate  decree. 

Illustrations, 

(1)  A  obtains  a  decree  against  B  for  possession  of  certain^im moveable  pro- 
perty [  or  a  decree  for  the  recovery  of  moveable  property  or  a  decree  for  a  sum 


ip)    Dorasami  v.  Annaaami,  23  Mad.  306,  311. 
(q)    Hurro  Chunde^'  v.  Shoorodhmiee,  9  W.  R. 

402. 
(r)    lb. 
(8)    Balvantrav    v.  Sadrudin,  13  Bom.    485; 

Raj'a  Singh  v.  Eooldip    21    Oal.    989; 

Bhagwan  v.  Ummat-ul-Hasnain,  18  All. 

262,   263;  Mwishi  Dineah    Proahad  v. 

Shankar.  9  Cal.  W.  N  381. 
Watkina  v.  Mahomed,  1  Cal.  W.  N.  cxcvii. 


it) 
\u) 


L.  R.  3  P.  C.  465 ;  Foreater  v.  Secretary 
of  State,  3  Cal  161, 173,  4  I.  A.  137 ;  Phul 
Chand  v.  SJiankar,  20  All.  430 ;  Bhagwan 
V.  Umrnat-ul-Hasnain,  18  All.  262 ; 
Ayyavayyar  v.  Shaatram,  9  Mad.  506. 

(t?)    Balvantrav  v,  Sadrudin,  13  Bom.  485. 

(w)  Raja  Singh  v.  Kooldip,  21  Cal.  989 ;  Moo- 
koond  V  Mahomed,  14  CaJ.  484 ;  Kali- 
anasundram,  t.  Egnavedesivara,  11  Mad. 
261;  Vasudeva  v.  Narayana,  24  Mad. 


Rodger  \.  Comptoird'  Eacompte  de  Paris,    I  341 ;  Hardat  v.  Izeat-un-ni9sa,  21  All.  L 
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of  money],  and  in  execution  of  the  decree  obtains  possession  of  the  property  S.  56S 
[  or  receives  the  timber  or  recovers  money  ] .  The  decree  is  then  set  aside  in 
appeal.  B  is  entitled  on  an  application  under  this  section  to  restitution  of  the  pro- 
perty [  or  of  the  timber  or  of  the  money  ] ,  though  there  may  be  no  direction  for 
restitution  in  the  decree  of  the  appellate  Court :  Mtinshi  Ditwsh  Proshad  v. 
Shankar,  9  Cal.  W.  N.  381  ;  Balvanirav  v.  Sadrudin,  13  Bom.  485  ;  Bhagwan  v. 
Ummatul-Hasnain,  18  All.  262. 

(2)  A  obtains  a  decree  against  B^or  Rs.  5,000,  and  recovers  the  amount 
in  execution.  The  decree  is  then  set  aside  in  appeal.  B  is  entitled  on  an  appli- 
cation under  this  section  to  a  refund  i^f  the  money  together  with  interest  up  to 
the  date  of  repayment,  though  the  appellate  decree  may  be  silent  as  to  interest : 
see  the  cases  cited  in  foot-note  (w),  p.  526.  In  liodger  v.  Comptoir  d^Escomptedc 
Paris  (a:),  which  is  the  leading  case  on  the  subject,  Lord  Cairns,  in  delivering 
the  judgment  of  the  Privy  Council,  observed  as  follows  :  **  It  is  contended  on  the 
part  of  the  respondents  here  [that  is,  A  in  the  present  illustration],  that  the  pHti- 
cipal  sum  being  restored  to  the  present  petitioners  [that  is,  B  in  the  present 
illustration],  they  have  no  right  to  recover  from  them  any  interest.  It  is 
obvious  that,  'if  that  is  so,  injury  and  very  grave  injury  will  be  done  to  the  peti- 
tioners. They  will,  by  reason  of  an  act  of  the  Court,  have  paid  a  sum  which 
it  is  now  ascertained  was  ordered  to  be  paid  by  mistake  and  wrongfully.  They 
will  recover  that  sum  after  a  lapse  of  a  considerable  time,  but  they  will  recover 
it  without  the  ordinary  fruits  which  are  derived  from  the  enjoyment  of  money. 
On  the  other  hand,  these  fruits  will  have  been  enjoyed,  or  may  have  been  enjoyed,, 
by  the  person  who  by  mistake  and  by  wrong  obtained  possession  of  the  money 
under  a  judgment  which  has  been  reversed.  So  far,  therefore,  as  principle  is 
concerned,  their  Lordships  have  no  doubt  or  hesitation  in  saying  that  injustice 
will  be  done  to  the  petitioners,  and  that  the  perfect  judicial  determination,  which 
it  must  be  the  object  of  all  Courts  to  arrive  at,  will  not  have  been  arrived  at, 
unless  the  persons  who  have  had  their  money  improperly  taken  from  them 
have  the  money  restored  to  them,  with  interest  during  the  time  that  the  money 
has  been  withheld."  These  observations  apply  equally  to  mesne -profits  which 
form  the  subject  of  the  next  illustration. 

(3)  A  obtains  a  decree  against  B  for  possession  of  certain  immoveable 
property,  and  in  execution  of  the  decree  obtains  possession  of  the  property. 
The  decree  is  then  set  aside  in  appeal.  B  is  entitled  to  possession  of  the  property 
together  with  mesnc-profits  during  the  period  of  dispossession :  see  the  cases . 
cited  in  foot-note  (w),  p.  526.  And  if  the  property  has  in  the  meantime  been  let  out 
by  A  to  tenants,  B  is  entitled  to  remove  any  tenants  who  refuse  to  vacate : 
Rohni  Singh  v.  Hodding,  21  Cal.  340.  And  it  would  seem  that  even  if  the 
property  was  transferred  by  way  of  sale  by  A^  B  would  be  entitled  to  possession  ' 
even  against  the  purchaser.  The  reason  is  that  the  rule  that  a  bond  fide  pur- 
chaser at  a  sale  held  in  execution  of  a  decree  which  is  subsequently  reversed  is 
not  affected  by  the  reversal,  does  not  apply  where  the  party  seeking  to  be  re- 
stored to  possession  has  been  wrongfully  dispossessed  by  the  agency  of  the  Court : 
Dorasami  v.  Annasusamiy  23  Mad.  406. 

Inherent' power  to  grant  restitution.— The  power  of  a  Court  to  grant 
restitution  is  not  confined  to  the  cases  covered  by  the  provisions  of  this  section.   It  ' 
extends  also  to  cases  which  do  not  come  strictly  within  this  section.    The  reason  is 
that  a  Court  has  an  inherent  right  irrespective  of  this  section  to  order  restitution  (y). 


(X) 

(y) 


li.R.  3P.C.  465.  I  Shiom  Hnndar  Lai  s,  Kaisar  Zanuini 

Mookoond  v.  Mahomed,  14  Cal.  484;  liaia  Begam,  29  All,  143. 

Singh   v,   Kooldip   Singh,  21   Cal.  989;    I 
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S«  688  Regular  suit  for  restitatiOB*— Where  restitution  has  been  directed  in 

the  decree  itiNclf ,  tl)«  jNnrty  entitled  to  restitution  can  only  proceed  by  way  of 
execution  as  provided  by  this  section. 

Where  restitution  has  not  been  directed  in  the  decree,  the  party  entitled 
to  restitution  may,  at  his  option,  institute  a  regular  suit  for  restitution,  or  he 
may  proceed  by  summary  process  in  execution  under  this  section.  In  some 
c^ses  it  was  contended  that  the  summary  process  provided  by  this  section  applied 
only  to  cases  in  which  restitution  had  been  directed  in  the  decree  itself,  and  that 
if  there  was  no  order  for  restitution  in  t^fc  decree,  the  only  mode  of  enforcing 
the  right  of  restitution  was  by  suit.  But  this  contention  was  overruled,  and  it 
was  held  that  the  summary  process  provided  by  this  section  applied 
whether  or  not  there  was  an  order  for  restitution  in  the  decree  {z).  But  if  the 
party  entitled  to  restitution  puts  forward  his  claim,  say,  to  mesne-profits,  in 
execution  proceedings,  and  the  claim  is  disallowed,  he  can  only  proceed  by  way 
of  appeal  against  the  order  dissallowing  the  claim  under  s.  244,  cl.  (c),  and  he 
cannot  then  institute  a  regular  suit  for  mesne-profits  (a). 

Assigmnent :  - 

(0  application  for  restitution  by  assignee  of  appellate  decree, — A  obtains 
a  decree  against  B  for  Rs.  5,000.  B  appeals  from  the  decree.  Pendifig  the 
appeal  A  realizes  from  B  Rs.  5,600  in  execution.  The  decree  is  then  set  aside  in 
appeal.  B  assigns  the  appellate  decree  to  C.  Is  C,  an  assignee  of  the  appellate 
decree,  entitled  to  claim  restitution  of  Rs.  5,000  and  interest  by  summary  process 
in  execution  under  this  section,  or  should  he  institute  a  regular  suit  for  the 
purpose  ?  It  has  been  held  that  this  section  must  be  read  with  s.  244,  and  that 
C  is  entitled  as  *' representative'*  of  the  decree-holder,  B,  to  proceed  under  this 
section  (Jb), 

(u'j  application  for  restitution  against  assignee  of  decree  reversed  in 
appeal,— A  obtains  a  decree  against  B  for  Rs.  5,000,  and  assigns  the  decree  to 
•C,  C  applies  for  execution  of  the  decree  against  B,  and  obtains  payment  of  the 
decretal  amount.  B  appeals  from  the  decree  and  the  decree  is  set  aside  in  appeal. 
B  cannot  claim  restitution  against  C  by  summary  process  under  this  section, 
unless  C  was  joined  as  a  party  to  the  appeal  (c). 

Jniifldiciion  of  Oourt  in  ezecntion  lirbceedings  raider  tide  section.— 
Where  damages  claimed  in  lieu  of  restitution  exceed  the  pecuniary  limits  of  the 
jurisdiction  of  the  Judge  executing  the  decree  of  an  appellate  Court  under  this 
section,  the  Judge  is  not  bound  by  these  limits,  and  he  may  award  the  damages 
though  the  amount  thereof  exceeds  the  pecuniary  limits  of  his  jurisdiction  (<l). 

Oases  to  whieh  this  section  does  not  apply— This  section  applies  only 
to  decrees  passed  under  Chapter  41  of  the  Code,  and  by  virtue  of  the  operation 
of  8.  5S7,  to  decrees  passed  under  the  next  following  Chapter.  But  it  does  not 
apply  to  orders  of  His  Majesty  in  Council  (e),  nor  to  orders  passed  in  review 
under  Chapter  47  of  the  Code  {f). 


(«) 


"RaJinantrav  ▼.  BqLHrudin.H  Bom.  485; 
Kalia.'naxu.'nAra'm  t.  Egnavedeswarct, 
11  Mad.  261 ;  Bohni  Bingh  v.  Hodding, 
21  CaL  340;  Cotnn  ▼.  KarbarU  22  Cal.  501; 
Satan  v.  Bhaffwan^  25  All.  441  (which, 
however,  is  not «  cleMr  authority  for  the 
propositioncited  in  the  text). 

»ri  Nath  v.  Aam  Batan,  W  All.  361. 

Jamini  Nath  ▼.  Dharma  Das,  33  Cal.  8S7. 


(o)  8<idiq  Huaain  t.  Lalta  Pratad,  20  All 
139 ;  Bhagtvati  v.  Jdmtta  Praaad,  19  AIL 
....    -         -    -yj^ig^ad 


id) 
(e) 

if) 


136  distingnished  in  Qarvrdhiu' 

v.i?a^rftal,28Al].  3J7. 
Balvantrav  ▼.  Sadrudin,  13  Bom.  485. 
aatdiq  Huaain  v.  Lalta  Prasad,  20  All  139. 

142. 
CoUeetofofJfteriitv.  Kaika  Prasad  as 

All.  665. 
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CHAPTER  XLII.  »•  "* 

Of  Appeals  from  Appellate  Decrees. 

584.   Unless    when    otherwise    provided  by  this    Code 
Second  appeals  to       OF  by  any   Other  law,  from  all  decrees 
High  Court.  passed  in  appeal  by  any  Court  subordi- 

nate to  a  High  Court,  an  appeal  shall  lie  to  the  High  Court 
on  any  of  the  following  grounds,  namely  : — 

(a)  the  decision   being   contrary  to   some  specific  law 
Grounds  of  Second       q^  usage  having  the  forcc  of  law  ; 

Appeal* 

{b)  the  decision  having  failed  to  determine  some 
material  issue  of  law  or  usage  having  the  force  of  law  ; 

(e)  a  substantial  error  or  defect  in  the  procedure  as 
prescribed  by  this  Code  or  any  other  law,  which  may 
possibly  have  produced  error  or  defect  in  the  decision  of  the 
case  upon  the  merits. 

An  appeal  may    lie  under  this  section  from  an  appellate 
decree  passed  exparte. 

Scope  of  the  chapter* — This  chapter  deals  with  second  or  special  appeals* 
A  second  appeal  can  only  lie*  to  the  High  Court.  A  Court  of  first  appeal  is 
competent  to  enter  into  questions  of  fact,  and  decide  whether  the  findings  of  facts 
by  the  lower  Court  are  or  are  not  erroneous.  But  a  Court  of  second  appeal  is  not 
competent  to  entertain  a  question  as  to  the  soundness  of  a  finding  of  fact  by  the 
Court  below  (^).  A  second  appeal  can  only  lie  on  one  or  other  of  the  grounds 
specified  in  the  present  section  (h).  A  judge  to  whom  a  memorandum  of  second 
appeal  is  presented  for  admission  is  entitled  to  consider  whether  any  of  the 
grounds  mentioned  in  s.  584  exist  and  apply  to  the  case,  and  if  they  do  not,  to 
reject  the  appeal  summarily  (t).  The  limitations  to  the  power  of  the  Court 
imposed  by  ss.  584  and  585  in  a  second  appeal  ought  to  be  attended  to,  and 
an  appellant  ought  not  to  be  allowed  to  question  the  finding  of  the  first  appellate 
Court  upon  a  matter  of  fact  (j).  *•*  Nothing  can  be  clearer  than  the  declaration 
in  the  Civil  Procedure  Code  that  no  second  appeal  will  lie  except  on  the  grounds 
specified  in  section  584.  No  Court  in  India  or  elsewhere  has  power  to  add  to 
or  enlarge  those  grounds.  It  is  always  dangerous  to  paraphrase  an  enactment, 
and  not  the  less  so  if  the  enactment  is  perhaps  not  altogether  happily 
expressed.  Their  Lordships  will  not  attempt  to  translate  I'nto  other  words  the 
language  of  section  584  *'  (k). 

No  second  appeal  will  lie  on  the  ground  of  an  erroneous  finding  of 
fact. — There  is  no  jurisdiction  to  entertain  a  second  appeal  on  the  ground  of  an 


{g)    Bam  Oopal  v.  Shamkhaton  20  Cal.  9S,  19 

(h)    Luchman  t.  Puna,  16  Cal.  753, 16 1.A.  125. 
(i)    BudrPraaadr.BaidNath,lSAli.X^. 

84 


(i)    Pertap  Chunder  t.  Mohendranath 

Cal.  m,  16 1.A.  235. 
(k)   Durga  Chowdlinmi  y.  Jetoahir  Singht  It 

Cal.  23.  30, 17  I.  A.  122. 
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S*  584  erroneous  finding  of  fact,  however  gross  or  inexcusable  the  error  may  seem  to  be. 
A  second  appeal  will  doubtless  lie  where  there  is  a  substantial  error  or  defect  in 
procedure  [see.  cl.  (c)].  But  an  erroneous  finding  of  fact  is  a  different  thing  from 
an  error  or  defect  in  procedure.  Where  there  is  no  error  or  defect  in  the 
procedure,  the  finding  of  the  first  appellate  Court  upon  a  question  of  fact  is  final, 
if  that  Court  had  before  it  evidence  proper  for  its  consideration  in  support  of 
the  finding  (l). 

A  second  appeal  will  lie  where  a  fact  has  been  found  without  any 

evidence  to  support  it*~lt  follows  from  the  words  italicized  in  the  next  preced- 
ing paragraph  that  a  second  appeal  will  lie  where  there  is  a  finding  without  any 
evidence  to  support  it,  or  if  the  finding  is  based  on  irrelevant  matters  or  on  a 
misconception  of  what  the  evidence  is.  All  these  are  cases  of  substantial  error 
or  defect  in  procedure,  and  a  second  appeal  will  therefore  lie  under  cl.  (c)  of  the 
section  (m). 

A  second  appeal  will  lie  to  impeach  legal  conclusions  drawn  firom 
findings  of  fact* —Though  a  second  appeal  will  not  lie  upon  a  finding  of  fact,  yet 
if  a  legal  conclusion  is  drawn  from  the  finding,  a  second  appeal  will  lie  under  cl. 
(a)  of  the  section  on  the  ground  that  the  legal  conclusion  was  erroneous.  Thus 
where  a  suit  involved  a  question  of  adverse  possession,  and  it  was  held  by  the  lower 
Courts  that  the  proper  legal  conclusion  to  be  drawn  from  the  findings  of  fact  in 
the  case  was  that  the  defendant  was  in  adverse  possession,  the  Privy  Council 
held  that  the  correctness  of  this  conclusion  was  a  question  open  to  second  appeal, 
and  that  the  High  Court  was  not  precluded  from  deciding  to  the  contrary  (n). 

Second  appeal  where  the  decision  is  contrary  to  some  specified 
laW'— A  second  appeal  will  lie  where  the  decision  is  contrary  to  "  some  specified 
Jaw."  The  term  "  law  '*  in  cl.  (a)  is  not  limited  in.its  meaning  to  statute  law  :  it 
means  " general  law '*  (o).  The  expression  "specified'*  means  "specified  in  the 
memorandum  or  grounds  of  appeal**  (P ). 

Where  the  question  is  one  of  construction  of  a  deed,  the  question  is  one  of 
law,  and  a  second  appeal  will  lie.  But  where  a  suit  involves  a  question  of 
adoption,  and  documents  are  produced  as  evidence  of  the  fact  of  adoption, 
the  que^on  as  to  the  effect  to  be  given  to  these  documents,  that  is,  whether 
these  documents  do  or  do  not  support  the  alleged  adoption,  is  a  question  of  fact, 
and  no  second  appeal  will  lie  (g).  Where  the  Court  of  first  instance  granted  a 
mandatory  injunction  for  the  demolition  of  a  building,  and  the  decree  was  reversed 
in  appeal  on  an  erroneous  view  of  the  law,  it  was  held  that  a  second  appeal 
would  lie  (r).  Though  a  person  may  not  have  been  duly  appointed  executor,  he 
may  render  himself  responsible  as  executor  if  he  intermeddles  with  the  estate 
of  the  deceased.  The  misapplication  of  law  on  this  point  is  a  good  ground  for 
a  second  appeal  (s). 


(m) 


Durga  Chowdhrani  ▼.  Jewaihir  f^ingh,  18 
Cal.  23, 17 1. A.  122;  Bamgqpal  v.  Bham- 
BkhaUm,  20  CaL  93,  19  LA.  228;  FomI 
Karim  t.  Maula  BaJuh,  18  Cal.  448, 
18 1.  A.  67;  Bamratan  t.  Nandu,  19  Cal. 
249, 10 1.  A.  1;  BdOeriahna  t.  Goviftd,  26 
Bom.  617 ;  Lukhi  Narain  r.  Jodu  Nath, 
21  Oal.  504, 21 1.  A.  39. 
Anangamanjari  ▼.  Tripura  SundarU  14 
Oal.  740.  747,  14  I.A.  101 ;  Hemanta  v. 
Braaendra,  17  Oal.  875.  17  I.A.  65; 
ShUHibasava  y.  Scungappa.  29  Bom.  1, 31 
LA.  154 ;  ViaihvancUh  v.  Dhondappa^  17 
Bom.  475;  PalakdhaH  ▼.  3faitn«r9. 23 
Oal.  179;  OovindY.  Vithal,  20  Bom.  753. 


(n) 


LcLchmeswar  t.  ManouHir^  19  Cal.  253.  19 
1.  A.  48;  Bam  Oopal  ▼.  ShamskhaUm, 

20  CaL  93,  91, 19  LA.  228;  I$h4Ui  Ohunder 
▼.  BUhu^  24  Cal.  826;  BajaramY,  OtUMBh, 

21  Bom.  91. 

Bamgopal  v.  Shamskhaton,  20  Cal.  93, 99, 

19  LA.  228. 
Durga  Chowdhrani  ▼.  Jewahir  Singht  18 

Cal.  23, 26 ;  Bamgopal  t.  ShaittakruUont 

20CaL93,19.LA.  aas. 
Ltmhman  Jjat  ▼.  Kanhaya  Lal^  22  Cal.  609 ; 

22 1.  A.  51. 
Bam  Bahadur  ▼.  Bam  Shankar,  27  All.  688. 
ManiramSethT.Seth  Bupehand,3i  Cal. 

1047,  33  L  A.  165. 
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Usage  having  the  force  of  law. — These  words  mean  **a  local  or  family  S*  5S4 
usage  as  distinguished  from  the  general  law"  (*).  If  the  decree  appealed  from 
is  based  on  a  misconception  of  the  canons  which  the  Pcivy  Council  and  the 
High  Court  have  defined  as  to  how  a  special  custom  should  be  proved,  the 
High  Court  will  interfere  in  second  appeal  (m).  In  a  recent  Madras  case  the 
question  arose  whether  the  High  Court  had  the  power  in  second  appeal  to  examine 
the  evidence  of  a  usage  set  up  in  the  case.  The  Court  observed:  "Though 
the  section  disallows  a  second  appeal  with  reference  to  findings  of  fact, 
yet  the  existence  or  non-existence  of  a  usage  having  the  force  of  law  is  un- 
affected by  such  disallowance.  Consequently  it  is  the  duty  of  this  Court  [as  a 
Court  of  second  appeal],  when  it  has  to  pronounce  upon  that  question,  to  examine 
the  evidence  bearing  upon  it,  not  only  as  to  the  sufficiency  thereof  to  establish 
all  the  elements  (antiquity,  uniformity,  etc.)  required  to  constitute  a  valid  usage 
having  the  force  of  law,  but  also  the  credibility  of  the  evidence  relied  on  and 
the  weight  due  it  "  (v). 

Substantial  error  or  defect  of  procedure* — Where  secondary  evidence 
was  admitted  in  contravention  of  the  provisions  of  the  Evidence  Act,  s.  66, 
it  was  held  that  the  case  cstme  within  s.  584  (c),  and  that  a  second  appeal  would 
lie  {w).  On  the  same  ground  it  was  held  that  a  second  appeal  would  lie  where 
an  unregistered  document  was  admitted  in  evidence  (x).  In  the  same  way  where 
the  lower  appellate  Court  proceeded  to  deterniine  the  appeal  without  waiting 
for  the  return  of  a  commission  issued  by  that  Coqrt,  a  second  appeal  was 
allowed  {y). 

Where  the  Court  of  first  appeal  disposes  of  a  suit  upon  a  case  not  raised 
by  the  parties  or  warranted  by  the  evidence,  the  case  is  one  of  substantial  error  or 
defect  of  procedure,  and  a  second  appeal  will  lie  (s).  Omitting  to  decide  a 
material  issue  (a),  omitting  to  examine  witnesses  tendered  (6),  allowing  the 
plaintiff  in  the  lower  appellate  Court  to  change  the  nature  of  his  suit  (c),  have 
all  been  held  to  be  good  grounds  for  special  appeal.  But  disregard  of  an  Amin's 
second  report  made  after  a  local  investigation  does  not  constitute  a  substantial 
error  or  defect  of  procedure  within  the  meaning  of  this  section,  and  is  no  ground 
for  second  appeal  (</).  The  refusal  by  a  lower  appellate  Court  to  exercise  the 
discretion  vested  in  it  by  s.  568  with  respect  to  the  admission  of  additional 
evidence  is  a  substantial  error  or  defect  of  procedure,  and  affords  a  ground 
of  special  appeal ;  but  where  the  Court  has  exercised  its  discretion  in  a  sound 
and  reasonable  way,  and  in  the  exercise  of  its  discretion  refused  to  admit 
additional  evidence,  the  case  is  not  one  of  substantial  error  or  defect  (e).  If  an 
application  is  made  to  a  Court  of  first  appeal  to  admit  an  appeal  from  the  original 
decree  after  the  expiration  of  the  period  of  limitation,  that  Court  has  the  power, 
on  sufficient  cause  being  shown,  to  admit  the  appeal.  If  the  lower  appellate  Court 
refuses  to  admit  the  appeal,  holding  in  the  exercise  of  its  discretion  that  there  was 
no  sufficient  cause  for  not  presenting  the  appeal  within  the  prescribed  time,  a  second 
appeal  will  not  lie,  unless  it  is  shown  that  the  lower  appellate  Court  exercised 


(0    Bampopal  y,  ShamskhaUm,  20  Cal.  95, 19        (y)    Madho  Singh  y.  Kashi  Singh,  16  Ail.  iM. 
I.  A.  228.  _   ^^  («)    Shivabaaava  ▼.  Sangappa,  29  Bom,  I,  Zl 


n 


De8aiBanehhodda8v.Rawalt2lBom.  110.    ,  I.A.  154. 


Erqn*oUY.Era7{joli.lMa4.,i.  \    (6)  Monilal  v.  Khiroda,  20  Ctd.l^ 

iw)    LMhman  Singh  v.  Puna,  16  Cal.  753, 16  i    (c)  Teristput  v.  Suderaan  Dcu,  4  CaL  46, 

I.A.  125.  id)  Lukht  Narain  v,  Jodu  Nath,  21  Cal.  504. 

(X)    8a$awav.Kalkapa,2Bom.AS9',Bamapa,  21  LA.  39. 

Umowna,  7  Bom,  124.  '    (e)  Ram  Piari  y,  KcUlu,  2i  Ah,  121. 
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S.  584  its  discretion  capriciously  or  arbitrarily  or  without  proper  legal  material  to 
support  its  decision.  Where  a  Court  has  exercised  its  discretion  in  a  sound  and 
reasonable  way,  the  High  Court  has  no  power  to  interfere  in  second  appeal  (/). 

Dismissal  of  appeal  for  defSanlt.— Though  a  second  appeal  will  lie  from 
an  appellate  decree  passed  exparte,  no  second  appeal  lies  from  an  order  dismiss- 
ing an  appeal  for  default.  Such  an  order  is  not  a  **  decree,  "  and  assuming  it  is  a 
decree,  the  case  cannot  be  brought  within  any  of  the  grounds  specified  in  the  pre> 
sent  section  (^).     See  s.  551. 

Olianging  nature  of  suit  — An  appellant  should  not  be  allowed  to  set  up  a 
new  case  in  second  appeal  (/»). 

Pleas  which  may  be  taken  for  the  first  time  in  special  appeal.  -  An 

appellant  will  not  be  allowed  to  set  up  for  the  first  time  in  second  appeal  a  plea 
not  taken  by  him  in  the  lower  Court.  But  if  the  objection  is  one  which  goes  to  the 
very  root  of  the  case,  it  may  be  allowed  to  be  taken  for  the  first  time  in  second  ap- 
peal (0*  Thus  an  objection  to  jurisdiction  may  be  taken  for  the  first  time  in  special 
appeal,  if  it  is  patent  on  the  face  of  the  record  (j).  Similarly  the  plea  of  res  judi- 
cata may  be  taken  for  the  first  time  in  second  appeal,  provided  it  can  be  decided 
upon  the  record  before  the  Court  (k).  As  to  the  plea  of  limitation,  the  notes  to  s. 
542  under  the  head  **  Leave  of  Court"  which  refer  to  first  appeals,  apply  also  to 
second  appeals  {I),  Note  that  the  plea  of  want  of  jurisdiction  and  the  plea  of  res- 
judicata  are  both  pleas  in  bar  of  a  suit. 

Questions  of  law- — The  High  Court  will  allow  on  second  appeal  anew 
point  to  be  raised  for  the  first  time,  though  the  point  may  not  have  been  taken  in 
the  memorandum  of  appeal  before  it,  provided  it  is  purely  a  question  of  law 
arising  on  the  findings  of  the  Courts  below,  and  not  affected  by  any  facts  outside 
those  findings.  Thus  where  the  lower  appellate  Court  awarded  to  the  plaintiff 
one-third  share  of  the  property  in  suit  on  the  ground  that  the  remoter  gotraj 
sapindas  inherited  per  stirpes^  and  the  defendant  preferred  a  second  appeal 
to  the  High  Court  on  the  ground  that  the  plaintiff  was  not  entitled  to  any  share  at 
allt  the  defendant  was  allowed  to  contend  at  the  hearing  of  the  second  appeal  that 
the  plaintiff  was  not  entitled  in  any  event  to  more  than  one-sixth  share y  as  the 
remoter  gotraj  sapindas  inherited  ^cr  capita  and  not  per  stirpes  {m).  But  no 
question  of  law  will  be  allowed  to  be  raised  for  the  first  time  at  the  hearing  of  a 
second  appeal,  if  it  sets  up  a  new  right  differing  in  kind  from  that  asserted 
throughout  the  trial,  and  not  merely  in  degree  as  in  the  above  case.  Thus  where 
the  right  of  one  of  the  defendants  was  treated  as  one  of  maintenance  only  in  the 
Courts  below,  she  was  not  allowed  to  contend  in  second  appeal  that,  besides 
maintenance,  she  was  entitled  to  a  half  share  in  the  property  (n). 

Second  appeal- — A  second  appeal  does  not  lie  from  any  of  the  orders  made 
in  appeal  under  s.  588.  But  a  second  appeal  will  lie  from  an  order  made  under 
8.  244,  cl.  (c),  such  an  order  being  a  **  decree." 


(/) 


l« 


ParvaH  v.  Oanpati,  23  Bom,  513;  TuUa 

V.  Gafrq/,  25  All.  71 ;  Hcunid  v.  Gayadin, 

26  All.  521, 
Anwar  Ali  v.  Jaffer  AH,  23Cal.  827. 
GoDol  \.  Hanmant^  6  Bom.  107 ;  Mahom- 

«a  T.  Sitaramayyar,  15  Mad.  50 ;  Kanhia 

T.  Mahin  Lall,  10  All.  495. 
Kuppa  V.  Doraaami,  6  Mad.  76. 
Bapu/i    V.    UmBdbhai,   8  B.  H.  0.,  A,  C. 

245 ;  8ide»hwar  v  HaHhar,  12  Bom,  155; 


Sayad  v.  Nana,  13  Bom.  424;  Velayudant 

y.  Arunachala,  13  Mad.  273. 
(k)    Kanahai  Lai  v.  SuraJ  Kunwar,  21  AIL 

446. 
(0    See  also    Shivapa  v.  Dod  Nagaya,  IL 

Bom.  114. 
(m)    Nagesh  v.  Oururao,  17  Bom.  305;  Giru 

rv.    Ningapa,  17  Bom.  100. ;  Gatv 
<i  V.  Oirimallappa,  19  Bom.  33L 
(ft)    Raohatoa  y.  Shivayegapa,  18  Bom.  €79. 
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Second  appeal  on  585*     No    SeCOnd    appeal     shall     lie     5gf.5g^ 

no  other  grounds.        except  on    the   grounds     mentioned    in 
section  584. 

586.  No   second  appeal  shall  lie  in   any  suit  of  the 

No  second  appeal  in     nature     cognizablc   in  Courts   of   Small 

certain  suits.  Causcs,  whcu  the  ainount  or  value  of  the 

subject-matter  of   the   original    suit  does   not  exceed   five 

hundred  rupees. 

Snits  of  the  natnre  cognizable  in  OoortB  of  Small  Oanfles.—Whether  a 

suit  is  or  is  not  of  the  nature  cognizable  in  Courts  of  Small  Causes  is  to  be 
determined  by  a  reference  to  the  provisions  of  the  Act  relating  to  Provincial 
Courts  of  Small  Causes,  being  Act  9  of  1887.  If  a  suit  is  of  the  nature  cognizable 
in  a  Small  Cause  Court,  and  the  value  of  the  subject-matter  of  the  suit  does 
not  exceed  Rs.  500,  a  second  appeal  will  not  lie,  even  though  for  special  reasons 
the  suit  cannot  or  has  not  been  tried  in  a  Small  Cause  Court,  or  though  the 
Small  Cause  Court  to  which  the  plaint  was  presented  returns  the  plaint  under 
s.  23  of  the  said  Act  to  be  presented  to  another  Court  on  the  ground  that  it  involves, 
a  question  of  title,  and  is  not  therefore  cognizable  by  that  Court.  The  reason  is 
that  it  is  the  nature  of  the  suit,  and  not  the  Court  in  which  it  is  tried,  that  deter- 
mines the  appeal  (o).  The  words  **  any  suit  of  the  nature  cognizable "  means 
any  suit  relating  to  a  subject-matter  over  which  a  Court  of  Small  Cayises  would 
have  jurisdiction  if  the  claim  were  within  the  pecuniary  limits  of  its  juris- 
diction (P"), 

Snit  for  mesne  profits— Section  15  of  the  said  Act  gives  jurisdiction  to 
Courts  of  Small  Causes  to  take  cognizance  of  all  suits  of  a  civil  nature  of  which 
the  value  does  not  exceed  Rs.  500,  except  such  suits  as  are  specified  in  the  second 
schedule  of  the  Act.  That  schedule  consists  of  several  articles  of  which  article 
31  is  the  most  important  for  the  purposes  of  the  present  section.  That  article 
excludes  from  the  jurisdiction  of  Small  Cause  Courts  "  any  other  suit  for  an 
account,  including a  suit  for  the  profits  of  immoveable  property  belong- 
ing to  the  plaintiff  which  have  been  wrongfully  received  by  the  defendant."  This 
article  contemplates  cases  in  which  the  plaintiff  claims  an  account  of  monies 
which  the  defendant  has  received^  and  to  an  account  of  which  the  plaintiff  is 
entitled,  because  the  monies  received  belonged  to  him.  It  has  been  held  by  a 
majority  of  the  Full  Bench  of  the  Calcutta  High  Court  that  a  suit  for  mesne 
profits  does  not  fall  under  this  article,  in  other  words  it  is  cognizable  by  a  Small 
Cause  Court.  Such  a  suit  is  not  a  suit  **  for  the  profits  of  immoveable  properties 
belonging  to  the  plaintiff  which  have  been  wrongfully  received  by  the  defendant.*' 
A  suit  for  mesne  profits  is  but  a  suit  for  damages  in  which  the  defendant  would  be 
liable  even  if  no  profits  have  been  actually  received  by  him  during  the  period  of 
dispossession.  For  it  will  be  seen  on  referring  to  the  explanation  to  s.  211  of  the 
Code  that  mesne  profits  are  defined  as  profits  which  the  person  in  wrongful  poss- 
ession of  such  property  actually  received,  or  might  with  ordinary  diligence  have 
received  therefrom  {q).    On   the  other  hand,  it  has  been  held  by  a  Full  Bench  of 


<o)    JTalian  T.  /Taiimt,  9  Bom.   2Et%  ;  Mahadeo  \  Suhramanyan,    15     Mad.   298;   Miittu 

▼.   Budhai  Bam.  26    All.  368  ;  Soda  y.  Karuppan  ▼.  Sellati,  15  Mad.  98, 

BrijMohun,  20  All.  480 ;  Lala  Kandha        (p)    Soundaram  v,  Sonnia,  25  Mad.  547,  556, 

V.  Lola  LaL  25  Cal.  872 ;  Kali  v.  Iemo-  I    (q)    Kunjo  Behary  Singh  v.  Madhub  ChundrcL, 

tunnissa,     24  Cal.  557;  Annamalai  v.  I  23  Cal.  884. 
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the  Madras  High  Court  (r)  that  a  suit  for  mesne  profits  comes  within  art.  31  of 
the  said  Act,  and  is  not  therefore  cognizable  by  a  Small  Cause  Court  at  ail.  As 
regards  recent  Bombay  decisions,  if  we  are  to  reconcile  them  all,  we  may  say 
that  a  suit  for  mesne  profits  is  according  to  the  Bombay  Court  a  *•  suit  for  the 
profits  of  immoveable  property  belonging  to  the  plaintiff  which  have  been  wrong* 
fully  received  by  the  defendant"  within  the  meaning  of  art.  31  (s),  but  that  it 
does  not  come  within  the  said  article,  if  the  amount  claimed  \%^n  ascertained 
sum  and  not  requiring  any  account  to  be  taken  (t). 

Suit  for  title.— A  Small  Cause  Court  has  no  jurisdiction  to  entertain  a 
suit  for  title  relating  to  immoveable  property.  But  a  suit  otherwise  cognizable 
by  a  Small  Cause  Court  does  not  cease  to  be  so,  because  it  incidentally  involves 
a  question  of  title  (m). 

Execution  proceedings.— No  second  appeal  lies  against  an  order  in  exe- 
cution of  a  decree  in  a  suit  of  the  nature  cognizable  in  the  Court  of  Small  Causes, 
when  the  value  of  the  suit  does  not  exceed  Rs.  500  (v). 

587«  The  provisions  contained  iu  Chapter  XLI.  shall 
Provisions  as  to  apply,  as  far  as  may  be,  to  appeals  under 
second  appeals.  this   chapter,   and    to   the   execution   of 

decrees  passed  in  such  appeals. 

Proviflions  relating  to  first  appeals  to  apply  to  recond  appeals  so 

for  as  may  be*— We  shall  note  here  only  those  sections  relating  to  appeals  from 
original  decrees  as  to  the  applicability  of  which  to  second  appeals  there  have  been 
reported  decisions.  Ss.  541  and  542  which  require  a  memorandum  of  appeal  in 
first  appeals  have  been  held  to  apply  to  second  appeals  (w),  S.  561  which 
relates  to  cross-objections  has  been  held  to  apply  to  second  appeals  {x),  Ss.  566 
and  567,  which  empower  the  Court  of  first  appeal  to  frame  and  refer  issues  for 
trial  to  the  lower  Court  and  to  determine  the  appeal  after  return  of  findings  on 
such  issues,  apply  to  second  appeals  to  the  extent  indicated  in  the  notes  to  s.  567 
under  the  head  **  Second  appeal.'*  Ss.t568  and  569,  which  relate  to  additional 
evidence  in  appeal  apply  to  second  appeals  to  the  extent  mentioned  in  the  notes  to 
s.  568  under  the  head  *'  Second  appeal.*'  As  to  the  applicability  to  second 
appeals  of  s.  574  which  relates  to  the  contents  of  judgment  of  the  first  appellate 
Court,  see  notes  to  s.  574,  under  the  head  **  High  Court.** 

Inherent  power  of  High  Conrt  to  remand  in  second  appeal.— Where 

the  Court  of  first  instance  declined  to  record  oral  evidence  tendered  by  the  plaintiff 
on  the  ground  that  the  documentary  evidence  produced  by  him  was  sufficient,  and 
the  decree  in  favour  of  the  plaintiff  was  reversed  in  appeal,  but  the  appellate  Court 
declined  to  allow  the  plaintiff-respondent  to  produce  fresh  evidence  before  it,  it 
was  held  by  the  High  Court  in  second  appeal,  that  though  there  was  no  section  of 
the  Code  strictly  applicable  to  the  case,  the  High  Court  was  warranted  ex  debito 
justitiee  in  setting  aside  the  proceedings  of  both  the  Courts  below  and  in  dioecting 
the  first  Court  to  re-try  the  case  tv). 

For  a  list  of  cases  in   which  the  Courts  of  India  have  assumed  inherent 
power,  see  the  judgments  in  Hukum  Chand  v.  Kamalanand  («). 


(«) 


S<w<»riinuthu  v.  Aithuruttt,  25  Mad.  103. 

Antone  v.  Mdhadev,  25  Bom.  85. 

Giriahai  ▼.  Baghunath^  30  Bom.  147 ;  Vi- 
nayak  ▼.  Krithnarao,  25  Bom.  6^  as 
explained  In  Watudev  ▼.  Damoder,  6 
Bom.  L,  R.  370, 

Vinaydk  v.  KrUhnarao,  25  Bom.  625. 


(v)    Shyama   Charon  ▼.  Dehendra  NatK  27 
CaL  484;  Nctrayan  v.  NagmdoM,  30  Bom.  113. 
(w)    Ahmad  AH  t.  Waris  Htoaitt.  15  All,  123. 
127, 

KauMlia  v.  ChOab  Kuar,  21  AIL  297. 
Durga  ▼,  Anoraji,  17  All.  28. 
'^  CaL  927. 


ix)    Ka 
(*)    33  < 
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CHAPTER  XLIII.  *'  *^ 

Of  Appeals  prom  Orders. 

588.     An  appeal  shall  lie  from  the  following  orders 

Orders  appealable.       ^^^^^  ^^^^  ^ode,  and  from  no  Other  such 
orders : — 

(1)  orders  under  section  20,  staying  proceedings  in  a 
suit  ; 

(2)  orders  under  section  32,  striking  out  or  adding  the 
name  of  any  person  as  plaintiff  or  defendant  ; 

(3)  orders  under  section  36  or  section  66,  directing  that 
a  party  shall  appear  in  person  ; 

^4)  orders  under  section  44,  adding  a  cause  of  action  ; 

(5)  orders  under  section  47,  excluding  a  cause  of 
action  ; 

(6)  orders  returning  plaints  for  amendment  or  to  be 
presented  to  the  proper  Court ; 

(7)  orders  under  section  111,  setting  off,  or  refusing  to 
set  off,  one  debt  against  another  ; 

(8)  orders  rejecting  applications  under  section  103  (in 
cases  open  to  appeal)  for  an  order  to  set  aside  the  dismissal 
of  a  suit  ; 

(9)  orders  rejecting  applications  under  section  108 
"  for  "  an  order  to  set  aside  a  decree  ex-parte  ; 

(10)  orders  under  sections  113,  120  and  177  ; 

(11)  orders  under  section  116  or  section  245,  rejecting 
or  returning  for  amendment,  written  statements  or  applica- 
tions for  execution   of  decrees  ; 

(12)  orders  under  sections  143  and  145,  directiijg  any- 
thing to  be  impounded  ; 

(13)  orders  under  section  162,  for  the  attachment  apd 
sale  of  moveable  property ;  r 

(14)  orders  under  section  168  for  attachment  of  proper- 
ty, and  orders  under  section  170  for  the  sale  of  attached 
property  ; 
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••  *••  (15)  orders  under  section  261,  as   to  objections  to  draft- 

conveyances  or  draft-endorsements  ; 

(16)  orders  under  section  294,  ''and  orders  under'* 
section  312  or  section  313  for  confirming,  or  setting  aside, 
or  refusing  to  set  aside,  a  sale  of  immoveable  property  ; 

(17)  orders  in  insolvency-matters,  under  section  351, 
section  352,  section  35S,  or  section  357  ; 

(18)  orders  under  section  366,  paragraph  2,  section  367 
or  section  368  ; 

(19)  orders  rejecting  applications  under  section  870  for 
dismissal  of  a  suit  ; 

(20)  orders  under  section  371,  refusinof  to  set  aside  the 
abatement  or  dismissal  of  a  suit ; 

(21)  orders  disallowing  objections  under  section  372  ; 

(22)  orders  under  section  454,  section  455  or  section 
458,  directing  a  next  friend  or  guardian  for  the  suit  to  pay 
costs  ; 

(23)  orders  in  interpleader-suits  under  section  473, 
clause  (a),  or  (A),  or  (rf),  section  475,  or  section  476  ; 

(24)  orders  under  section  479,  section  480,  section  485, 
section  492,  section  493,  section  496,  section  497,  section 
502,  or  section  503  ; 

(26)  orders  under  section  514,  superseding  an  arbitra- 
tion ; 

(26)  orders  under  section  §18,  modifying  an  award  ; 

(27)  orders  of  refusal  under  section  658  to  re-admit, 
or  under  section  560  to  re-hear,  an  appeal  ; 

(28)  orders  under  section  562,  remanding  a  case  ; 

(29)  orders  under  any  of  the  provisions  of  this  Code, 
imposing  fines,  or  for  the  arrest  or  imprisonment  of  any 
person,  except  when  such  imprisonment  is  in  execution  of 
a  decree. 

The  orders  passed  in  appeals    under   this  section  shall 
be  final. 
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Lotters  Patent  appeaL— Clause  15  of  the  Letters  Patent  provides  that  an 
appeal  will  lie  from  every  **  judgment'*  of  a  single  judge  of  the  High  Court  in  the 
exercise  of  civil  jurisdiction  to  other  judges  of  the  Court.  Now  an  order  refusing 
to  set  aside  an  award  is  a  * 'judgment**  within  the  meaning  of  the  said  clause  (a). 
It  is  clear  that  if  such  an  order  were  made  by  a  Munsif*s  Court,  or  by  the  Court 
of  a  Subordinate  Judge  or  by  a  District  Court,  no  appeal  will  lie  from  it,  for  such 
an  order  is  not  specified  in  the  present  section.  And  it  is  equally  clear  that  if 
such  an  order  were  made  by  a  single  judge  of  the  High  Court,  an  appeal  will  lie 
from  it  under  the  Letters  Patent  to  other  judges  of  the  Court,  unless  it  be  said 
that  the  present  section,  by  declaring  that  no  appeal  will  lie  from  any  order  other 
than  an  order  specified  in  the  section,  takes  away  the  right  of  appeal  given  by  the 
Letters  Patent.  It  has  been  held  by  the  High  Courts  of  Calcutta,  Madras  and 
Bombay,  following  a  decision  of  the  Privy  Council  (6),  that  the  present  section 
does  not  take  away  the  right  of  appeal  given  by  cl.  15  of  the  Letters  Patent  (c). 
Hence  an  appeal  will  lie  from  an  order  of  a  single  judge  of  the  High  Court  refus- 
ing to  set  aside  an  award  to  the  other  judges  of  the  Court.  On  the  other  hand,  it 
has  been  held  by  the  Allahabad  High  Court,  on  a  different  reading  of  the  Privy 
Council  case  referred  to  above,  that  this  section  takes  away  the  right  of  appeal 
given  by  the  Letters  Patent  (d).  Hence  according  to  that  Court  no  appeal  will  lie 
ffmtKtnn  order  refusing  to  set  aside  an  award,  though  the  order  may  be  made  by  a 
single  judge  of  the  High  Court.  It  is,  however,  to  be  noted  that  it  is  not  every 
order  made  by  a  single  judge  of  the  High  Court  that  is  appealable  under  cl.  15  of 
the  Letters  Patent.  It  is  only  such  an  order  that  amounts  to  *' judgment**  within 
the  meaning  of  that  clause  that  is  appealable  under  that  clause.  The  right  of 
appeal  is  against  a  '*  judgment**  only  and  against  the  judgment  of  only  a  single 
judge. 

OlaoBe  (6) :  Order  returning  plaint  to  be  presented  to  the  proper 
Court- — Where  an  order  is  made  by  the  lower  Court  of  appeal,  returning  a  plaint 
under  s.  57,  by  virtue  of  the  powers  conferred  on  it  by  s.  582,  the  order  is  appeal- 
able under  this  clause,  and  an  appeal  will  lie  to  the  High  Court  under  s.  589  (e). 
But  no  appeal  lies  from  an  order  of  an  appellate  Court  returning  a  memorandum 
of  appeal  to  be  presented  to  the  proper  Court.  The  terms  of  s.  588  do  not  cover 
such  a  case  ;  nor  can  the  reading  of  s.  57  with  s.  582  justify  the  interpellation  of 
the  words  **  memorandum  of  appeal**  after  the  word  **  plaint*'  in  cl.  (6)  of  the 
present  section  (/). 


Siu 
588-6M 


What  Court  to  hear 
appeals. 


589*  When  an  appeal  from  any  order  is  allowed 
by  this  chapter,  it  shall  lie  to  the  Court 
to  which  an  appeal  would  lie  from  the 
decree  in  the  suit  in  relation  to  which  such  order  was 
made,  or,  when  such  order  is  passed  by  a  CJourt  (not  being 
a  High  Court)  in  the  exercise  of  appellate  jurisdiction,  then 
to  the  High  Court : 


(a)    Toohee  Money  T,8udevU2SCaX,XU 

<b)    HurrUh  Chunder  v.  Kali  Sunderi,  9  CaJ. 

483. 10 1.  A.  4. 
(c)    Tooltee  Money  v.  Sudevi,  26  Cal.     361 ; 
8ahh€ipatM  ▼.  Narayaneuami,  25  Mad, 
565;  Ohappan  ▼.  Moidin,  22  Mad.   68] 
Secretary  of  State  V.  Jehangir,  4  Bom. 


L.  R.  342. 

(d)  Barnio  BiU  v.  Mehdi  Hueain,  11  All.  375; 

Muhammad  ^v.^ehan-ul-Lah,  14  All.  226. 

(e)  GoorBua^.BiryLal26CBl.VrB;  Wahid- 

ullah  ▼.  Kanhya  Lai,  26  All.  174;  Chin- 
naeami  ▼.  Karwpp<i,  21  Mad.  234. 
( / )    Baghunath  y.  Shamo  Koeri,  31  CaL  344. 
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88. 
689-591 


No  other  appeal 
from  orders ;  but  error 
therein  may  be  set 
forth  in  memorandum 
of  appeal  against  de- 
cree. 


Provided  that  an  appeal  from  an  order  specified  in  sec- 
tion 588,  clause  (17),  shall  lie — 

(a)  to  the  District  Court  where  the  order  was  passed 
by  a  Court  subordinate  to  that  Court,  and 

(6)  to  the  High  Court  in  any  other  case. 

590*     The  procedure  prescribed  in  Chapter  XLI.  shall 

Procedure  in  appeals     as  far  as  may  be,  apply  to  appeals  from 

from  orders.  ordcrs   uudcr   this   Code,   or   under  any 

special  or  local  law  in  which  a  different  procedure  is  not 

provided. 

591*  Except  as  provided  in  this  Chapter,  no  appeal 
shall  lie  f5pom  any  order  passed  by  any 
Court  in  the  exercise  of  its  original  or 
appellate  jurisdiction  ;  but  if  any  decree 
be  appealed  against  any  error,  defect,  or 
irregularity  in  any  such  order,  affecting 

the  decision  of  the  case,  may  be  set  forth  as  a  ground  of 

objection  in  the  memorandum  of  appeal. 

Object  of  the  section*— An  interlocutory  order  made  in  a  suit  may  be 
either  appealable  under  s.  588,  or  it  may  not  be  appealable.  Where  an  interlo- 
cutory order  is  appealable,  the  party  against  whom  the  order  is  made  is  not 
bound  to  prefer  an  appeal  against  it,  but  he  may  make  the  irregularity  in  the 
order  a  ground  of  objection  in  the  memorandum  of  appeal,  if  an  appeal  is  preferred 
against  the  decree  in  the  suit  in  which  the  order  was  made.  In  other  words, 
8.  591  allows  an  appealable  order  which  has  not  been  appealed  against  to  be 
made  the  subject  of  appeal  in  an  appeal  against  the  flnal  decree.  There  is  no  law 
prevailing  in  India  which  renders  it  imperative  upon  a  party  to  appeal  from  every 
interlocutory  order  by  which  he  may  conceive  himself  aggrieved,  under 
the  penalty,  if  he  does  not  do  so,  of  forfeiting  for  ever  the  benefit  of  the  consi- 
deration of  the  appellate  Court.  Nothing  would  be  more  detrimental  to  the 
expeditious  administration  of  justice  than  the  establishment  of  a  rule  which  would 
impose  upon  a  party  the  necessity  of  appealing,  whereby*  on  the  one  hand  he 
might  be  harassed  with  endless  expense  and  delay,  and  on  the  other  inflict  upon 
his  opponent  similar  calamities.  It  was  so  observed  by  their  Lordships  of  the 
Privy  Council  in  Mohcshur  Sing  v.  The  Bengal  Government  (^),  and  in  sub- 
sequent cases  (/t),  and  it  is  the  principle  underlying  the  present  section.  The 
present  section  makes  it  quite  clear  that  an  order  appealable  under  s.  588  may  be 
questioned  under  s.  591  in  an  appeal  from  the  decree  in  the  suit,  although  no 
appeal  from  the  order  has  been  preferred  under  s.  588  ( f ).  Thus  a  party  aggrieved 
by  an  interlocutory  order  of  remand  made  under  s.  562  may  object  to  its 
validity  in  his  appeal  against  the  flnal  decree,  though  he  might  have  appealed 
against  the  order  under  s.  588,  cl.  (28),  and  has  not  done  so  (J)*    And  even  where 

la)    7  M.I.  A.  283.  Smgh,  12U.  I,  A,  1S7, 

iji)   Forbei  ▼.  Ameerooni$»a  Begum,  10  M.  I.  A.  (i)    Sheonath  v.  Btundin,  18  All.  19. 

540;   ShsonathT,  Bamnath^lO  M.  I.  A.  (/)    SavitH  y.  Baur^  l^  Bom,  %Si :  Subba  y. 

413 ;  Shaha  Mukhun  Lall  v.  Sree  KUhen  |            Bala  Chandra,  18  Mad.  42L 
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the  interlocutory  order  is  one  fratn  which  no  appeal  lies^  any  error,  defect  or 
irregularity  in  that  order  may  be  set  forth  as  a  ground  of  objection  in  the  memor- 
andum of  appeal,  provided  an  appeal  is  preferred  from  the  decree  in  the  suit 
in  which  the  order  was  made  (k).  But  in  this  case,  the  errot*,  defect  or  irregu- 
larity in  the  order  must  be  one  which  has  affected  the  decision  of  the  case  on  the 
merits.  An  order  under  s.  108  setting  aside  an  ex  parte  decree  is  not  an  order  that 
could  possibly  affect  the  merits  of  the  case.  Hence  the  alleged  wrongfulness  of 
such  an  order  cannot  be  urged  as  a  ground  of  objection  in  an  appeal  from  th.e  decree 
in  the  suit  (/).  The  same  remarks  apply  to  an  order  made  under  s.  558  re-admit- 
ting an  appeal  which  has  been  dismissed  for  default  (m).  It  need  hardly  be  said 
that  the  error,  defect,  or  irregularity  referred  to  in  this  section  must  be  an  error, 
defect  or  irregularity  in  law  or  procedure,  and  not  in  matters  of  fact  (n). 

Application  of  the  section*— I'his  section  contemplates  two  things-^ 
there  being  a  regular  appeal  from  a  decree,  and  in  that  appeal  the  insertion  of  ^ 
ground  of  objection  relating  to  an  interlocutory  order  (o).  Hence  no  appeal  will 
lie  where  the  appeal  being  ostensibly  against  the  decree  in  the  sui^,  the  grounds  of 
appeal  are  solely  directed  against  an  interlocutory  or<)er  passed  in  the  sviit  {p). 

It  must  be  noted  that  in  order  to  take  advantage  of  the  provisiotis  of  this 
section,  the  ground  of  objection  must  be  set  out  in  memorandum  of  appekl  (9). 

Preliminary  decree-— See  notes  to  s.  540  under  the  head  "  Appeal  from 
preliminary  decree,**  on  p.  491  ante.  .  . 


S8. 
691-692 


CHAPTER  XLIV. 

Of  Pauper  Appeals. 

592«     Any  person  entitled  under  this  Code   or  any 
Who  may  appeal  as     Other  law  to  prefer  an   apped,   who   is- 
paupc*-  unable  to  pay  the  fee  required  for  the 

petition  of  appeal,  may,  on  presenting  an  application  accom- 
panied by  a  memorandum  of  appeal,  be  allowed  to  appeal  as. 
a  pauper  subject  to  the  rules  contained  in  Chapter  aXVI, 
XLI,  XLII  and  XLIII,  in  so  far  as  those  rules  are 
applicable  : 

Prorided  that  the  Court  shall  reject  the  application,  un- 
Procedure  on  appii-     less,  upon  a  perusal  thereof,  and  of  the 
cation  for  admission  of     judgment  and  decrcc  agamst  which  the 
'^PP^'  appeal  is  made,  it  sees  reason  to  think 

that  the  decree  appealed  against  is  contrary  to  law,  or  to 
sdme  usage  having  the  force  of  law,  or  is  otherwise  erro- 
rieous  or  unjust. 


(k)   See  Jam$e^  ▼.  Dadahhay,  24  Bom.  308 ; 

and  Godaoari  ▼.  Giidapati^  23  Mad.  494. 
(I)    Taaadduq  ▼.  HayatimnufO,  25  All.  280; 

CMntamony  ▼.  £aa7koonat/i,  22  Gal.  961. 
(m)  Oulab  Kunwar  v.  Thahwr  Daa,  24  J^.  4G4. 


[n)  Sankali  v.  MurHdhar,  12  All.  200. 

o)  aheo  Nath  v.  Bam  Din,  18  All.  19. 

[p)  8her  Singh  v.  Diufan  Singhj  22  All.  366. 

[q)  THakY.Chakardhari,  IS  Ah.  119, 
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8>*  Bnles  contaiiied  in  chaiiter  26  relating  to  pauper  snits  to  apply  to 

5t2-5t4    panper  appeals  in  so  far  as  they  are  applicable.— The  provision  in  s.  404  which 

requires  an  application  for  leave  to  sue  in  fomtd  pauperis  to  be  presented 
by  the  applicant  in  person  does  not  apply  to  an  application  under  this  section. 
After  an  application  has  been  presented  under  this  section,  all  action  subsequent 
to  such  presentation  is  to  be  subject  to  the  rules  contained  in  chapter  26,  but  the 
presentation  of  the  application  itself  is  not  subjeet  to  these  rules  (r).  See  notes 
tos.  404. 

PrOTiSO  to  the  section. — The  proviso  is  a  necessary  safeguard  introduced 
by  the  legislature  for  the  benefit  of  litigants  who  find  themselves  opposed  by 
paupers.  To  provide  a  safeguard  against  the  proviso  being  overlooked,  the  judge 
admitting  a  pauper  appeal  should  express  and  record  briefly  the  reasons  on 
which  the  leave  proceeds  (s). 

Appeal* — The  Code  gives  no  appeal  from  an  order  refusing  leave  to  appeal 
as  a  pauper.  Nor  is  there  any  appeal  under  cl.  15  of  the  letters  Patent  from 
such  an  order.  The  reason  is  that  the  words  "  may  be  allowed  to  appeal  ** 
implies  a  discretion,  and  the  exercise  of  a  discretion  is  no  *' judgment**  within  the 
meaning  of  cl.  15  of  the  Letters  Patent  (t). 

Limitation.— The  period  of  limitation  for  leave  to  appeal  as  a  pauper  is 
so  days  (w).    See  Limitation  Act,  Sch.  11,  art.  170. 

593*     The  inquiry  into  the  pauperism  of  the  applicant 
Inquiry  into  pauper-     maj   be   made  either   by   the   appellate 
^sm-  Court  or  by   the   Court   against    whose 

decision  the  appeal  is  made  under  the  orders  of  the  ap- 
pellate Court  '■ 

Provided  that,  if  the  applicant  was  allowed  to  sue  or 

appeal  as  a  pauper  in  the  Court  against 

^'^^'*^*  whose   decree   the   appeal  is    made    no 

further  inquiry  in  respect  of  his  pauperism  shall  be  necessary, 

sinless  the  appellate  Court  sees  special  cause  to  direct  such 

inquiry. 


CHAPTER  XLV. 

Of  Appeals  to  the  Queen  in  Council. 

594.     In  this  chapter,  unless  there  be  something  re- 
^  ,  pugnant  in  the  subject  or  context,  the 

expression  **  decree  "  includes  also  judg- 
ment and  order. 


(r)    Ifa^lthi  T.  Somoppa,  26  Mad,  369.  I  Batmo  ▼.  MeTidi  H«»a<w,  11  All.  375. 

'    £rafcubai  T.  CFanpat,  28  Bom.  451.  '"    «   -*-^^^-> ^  _,._^ .«  « — 

AppoHimi  T.  Soma9undr<it   26  Mad.  437; 


(ij   SaJcubai  V.  GanpaUi&  Bom.  451.__ |    (a)    See  Mahadev  ▼.  Lakahnum^  19  Bom.  4%. 
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Decree* — An  order  dismissing  a  petition  presented  by  a  company  for  the 
confirmation  of  a  special  resolution  altering  the  memorandum  of  association  is  a 
'*  decree  "  within  the  meaning  of  this  section  (v). 

Act  of  State. — No  appeal  lies  to  His  Majesty  the  King  in  Council  from 
an  order  of  the  Viceroy  and  Governor-General  of  India  in  Council  deposing  the 
Maharaja  of  a  native  State  in  India,  such  order  being  an  Act  of  State  (tr). 

595.     Subject  to  such  rules  as  may,  from  time  to  time, 

When  appeals  lie  to     be   made   by   Her    iMajesty    in    Council 

Queen  in  Council.  regarding  appeals   from   the   Courts  of 

British  India,  and  to  the  provisions  heremafter  contained, 

an  appeal  shall  lie  to  Her  Majesty  in  Council — 

(a)  from  any  final  decree  passed  on  appeal  by  a  High 
Court  or  any  other  Court  of  final  appellate 
jurisdiction  ; 

(6)  from  any  final  decree  passed  by  a  High  Court 
in  the  exercise  of  original  civil  jurisdiction;  and 

(c)  from  any  decree,  when  the  case,  as  hereinafter 
provided,  is  certified  to  be  a  fit  one  for  appeal  to- 
Her  Majesty  in  Council. 

88.  595  and  596  should  be  read  together.     See  cl.  39  of  the  Letters  Patent. 

What  is  a  final  decree  or  order* — A  final  decree  or  order  within  the 
meaning  of  clauses  (a)  and  (b)  of  the  section  is  a  decree  or  order  which  finally 
decides  any  matter  which  is  directly  at  issue  in  the  cause  in  respect  to  the  rights 
of  the  parties.  Thus  an  order  refusing  the  appointment  of  a  receiver  in  a  suit  is 
not  a  final  order,  and,  therefore,  no  appeal  lies  from  such  an  order  to  the  Privy 
Council  {x).  Where  a  decree  directing  the  taking  of  accounts,  which  the  defend- 
ant contends  ought  not  to  be  taken  at  all,  decides  in  effect' that  if  the  result  should 
be  found  to  be  against  the  defendant,  he  is  liable  to  pay  the  amount,  the  decree  is 
final  within  the  meaning  of  this  section  {y). 

An  order  of  remand  is  not  ordinarily  capable  of  being  the  subject  of  an  ap- 
peal to  His  Majesty  in  Council,  being  interlocutory  and  not  being  final  within  the 
meaning  of  this  section,  but  it  would  be  a  final  order  and  therefore  capable  of  ap- 
peal if  it  has  the  effect  of  deciding  finally  the  cardinal  point  in  the  suit  (s). 

Order  **  passed  on  appeal-  "—An  order  passed  by  a  High  Court  rejecting  an 
application  to  amend  a  decree  is  not  an  order  "  made  on  afpeai  **  within  the  mean- 
ing of  cl  (a)  of  this  section,  and  is  therefore  not  appealable  to  His  Majesty  in. 
Council.     Moreover,  it  is  doubtful  whether  such  an  order  is  a  final  order  (a). 


Sfl. 

594-59S 


(V) 

(w) 

{X) 

(V) 


Bombay  Burmah  Trading  Corporation  v. 
Dorabfi,  27  Bom.  415. 
Maharajah  Madhava  Singh,  in  re,  32  Cal. 

Chuiidi  Dutt  v.  Piidmanimd,  22  Oal  928. 
Bahimbhoy  y.  Turner,  15  Bora    155,  18  1. 


A.  6. 
(«)    Badha  Kishan  v.  Collector  of  Jaunpur,  23 

All.  220,  28  I.  A.  28 ;  Mtuhar  Ho8$ein  v. 

Bodha,  17  All.  112.  22  I.  A.  1 ;  Habib-un- 

Niasa  v.  Munawar*un-Ni»9a,  25  All  629. 
(a)    Sunder  Koer  w.  Chandi9hwar,  20  K.9X.  697- 
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Ss. 
4St5-596 


Any  other  Oonrt  of  final  appellate  Jnrisdiction.— An  appeal  lies  to  the 

Privy  Council  from  a  final  order  of  a  District  Judge  made  under  s.  588,  as  no  ap- 
peal lies  to  the  High  Court  from  such  order  (6). 

Limitation* — The  application  for  leave  to  appeal  to  the  Privy  Council  must 
be  made  within  six  months  from  the  date  of  the  decree  sought  to  be  appealed 
from  [Limitation  Act,  Sch.  II,  art.  177]. 

In  computing  this  period  the  time  requisite  for  obtaining  a  copy  of  the  judg- 
ment on  which  the  decree  is  founded  cannot  be  excluded,  s.  W  of  the  Limitation 
Act  not  applying  to  such  an  application  (c).  Nor  can  the  appftcation  be  admitted 
after  the  expiration  of  six  months,  though  there  may  be  sufficient  cause  for  not 
presenting  the  application  within  the  prescribed  period,  for  s.  5  of  the  Limitation 
Act  does  not  apply  to  such  an  application  (d). 

Prerogative  of  the  Crown. — The  Code  does  not  limit  the  prerogative  of 
the  Crown  to  admit  an  appeal.  Hence  special  leave  may  be  granted  to  appeal 
where  leave  has  been  refused  by  the  High  Court  (e).  But  no  special  leave  will  be 
g  ranted  unless  there  is  some  substantial  question  of  law  of  general  interest  in- 
volved (/).    Sees.  616. 

Certificate  as  to  fitness*-  When  the  case  is  certified  to  be  a  fit  one  fof 
appeal  to  Her  Majesty  in  Council,  it  is  not  necessary  that  the  decree  should  be  a 
Jinal  decree.  Nor  is  it  necessary  that  the  value  of  the  subject-matter  of  the  suit 
should  be  Rs.  10,000  or  upwards  (g).  The.  only  condition  necessary  is  that  the 
case  should  be  a  fit  one  for  appeal  to  the  Privy  Council.  Thus  where  an  applica- 
tion was  made  by  a  Company  for  a  certificate  to  appeal  to  the  Privy  Council  on 
the  ground  that  the  financial  and  commercial  position  of  the  Company  might  be 
seriously  affected  by  the  question  at  issue,  and  that  the  questions  at  issue  were 
of  importance  to  Indian  Companies  generally,  the  High  Court  of  Bombay  granted 
the  requisite  certificate  (/t). 

596.     In  each  of  the  cases  mentioned  in  clauses  (a) 
Value  of  subject-         and  (b)  of  section  595, 

matter. 

the  amount  or  value  of  the  subject-matter  of  the  suit  in 
the  Court  of  first  instance  must  be  ten  thousand  rupees  or 
upwards,  and  the  amount  or  value  of  the  matter  in  dispute 
on  appeal  to  Her  Majesty  in  Council  must  be  the  same  sum 
or  upwards, 

or  the  decree  must  involve,  directly  or  indirectly,  some 
claim  or  question  to,  or  respecting,  property  of  like  amount 
or  value, 

and,  where  the  decree  appealed  from  aflBrms  the  de- 
cision of  the  Court  immediately  below  the  Court  passing  such 


(b)    Saadatmand  v.  Phul  Kuar,  20  All,  412,  25 

I  A.  146. 
(«)    Miroba  ▼.  Ghana$ham,  19  Bom.  301 ;  Andr 

erton  ▼,  Per/owmt.  15  Mad.    169;  Hhib 

8inghT.aandharpSingh,2I^An  391. 
(d)    8hib  Bingh  v.  Gandharp  Singh,  28  All. 

391. 


(e)    Bahimbhoy  t.  Tuni&r,  15  Bom.  155 ;  18 1. 


A.  6 ;  Ikramul  Huq  t.  WUHe,  33  C«l.  8S3 
ifqH  Ohand  t.  Oanga  Pra$ad,  24  All.  174. 

^L  A.  40. 
B4hmubhog  v.  Turner,  14  Bom.  428. 
Bombay  Burmah  Trading  Corporation  t* 

J}orab/i,  27  Bom.  415' 
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S*  5M  Abandonment  of  part  of  amount  after  grant  of  certificate, — i4  obtains  a 

decree  against  B  for  Rs.  11,000.  B  applies  for  leave  to  appeal  from  the  decree  to 
the  Privy  Council,  and  a  certificate  is  granted.  Afterwards  in  the  printed  case 
and  at  the  hearing  B  withdraws  part  of  his  appeal,  reducing  by  so  doing  the 
amount  in  dispute  to  Rs.  9,000.  Does  this  render  the  appeal  incompetent  ?  No,  if 
B  had  a  bond  fide  intention,  when  he  applied  for  a  certificate,  to  appeal  in 
respect  of  the  whole  amount  of  the  decree  (q). 

Where  the  matter  is  under  the  appealable  value  or  is  not  capable 
of  valuation.-  In  such  a  case,  a  party  desirous  of  appealing  to  the  Privy 
Council  may  apply  for  a  certificate  that  the  case  is  ^' a  fit  one  for  appeal**  to 
His  Majesty  in  Council  under  s  595,  cl.  (c)  and  s.  600  (r).  See  notes  to  s.  595  voder 
the  head  '*  Certificate  as  to  fitness.** 

Or  the  decree  must  mvolve.  directly  or  indirectlyi  some  claim  ojr 
qnestion  to  property  of  the  value  of  Re.   10,000  or  upwards.— Where  the 

value  of  the  property  in  suit  was  below  Rs.  10,000,  but  the  effect  of  a  deed  of  gift, 
with  regard  to  the  construction  of  which  there  was  a  dispute,  would  govern 
the  ownership  of  property  worth  five  lacs,  a  certificate  of  appeal  was  granted  (s;. 
This  case  illustrates  the  meaning  of  the  word  ^'  indirectly.** 

Consolidation  of  Suits,—  It  has  been  held  by  the  High  Court  of  Allahabad,, 
that  suits  involving  substantially  the  same  questions  for  determination  may  be 
consolidated  for  the  purpose  of  reaching  the  pecuniar^'  limit  necessary  for  an 
appeal,  if  the  property  affected  by  the  suits  is  the  same,  notwithstanding  that 
the  suits  are  decided  by  separate  judgments  (t).  According  to  the  Calcutta  High 
Court,  such  consolidation  is  not  permissible  unless  the  suits  are  decided  by  the 
same  judgment  (u).  It  need  hardly  be  observed  that  the  suits  that  could  be 
consolidated  must  be  suits  actually  instituted  and  not  merely  suits  in  gremio 
futuri  (v"). 

Affirms  the  decision  of  the  Oonrt  immediately  below— it   is  not 

enough  where  the  decree  appealed  from  affirms  the  decision  of  the  Court  im- 
mediately below  the  Court  passing  such  decree,  that  the  appeal  involves 
some  substantial  question  of  law  ;  it  is  further  necessary  that  the  amount  of  the 
subject-matter  of  the  suit  and  of  the  subject-matter  in  dispute  on  appeal  must 
be  Rs.  10,000  or  upwards,  or  that  the  decree  must  involve  some  claim  to  property- 
of  like  amount.  The  existence  of  a  question  of  law  of  itself  does  not  give  a 
right  of  appeal  in  the  ordinary  course  of  procedure  uuder  this  section  (tr).  This 
is  clear  from  the  word  "  and"  with  which  this  clause  begins. 

It  has  been  held  by  their  Lordships  of  the  Privy  Council  that  the  word 
''  decision  "  in  this  clause  means  merely  the  decision  of  the  suit,  and  cannot,  like 
the  word  '^judgment,"  be  defined  as  meaning  the  statement  of  the  grounds  on 
which  the  Court  proceeds  to  pass  the  decree.  It  follows  from  this  that  in  order 
to  **  afiirm  "  the  decision  of  the  Court  below  it  is  sufficient  for  the  appellate  Court 
to  afiirm  the  decree  :  it  need  not  also  affirm  the  grounds  of  fatct  on  which  the 
judgment  was  passed.    Thus  where  the  decree  of  the  appellate  Court  was  that 

{(C)    K"lha  Sifiifh  V.  Puraa  liniu,  22  Cftl.  434,  22  i  the  petition  of,  18  All.  196. 

I. A.  68.  I  («)    BoytU    Inturance    Company  t.  Akh&u 

(r)    MoH  Chavd  v.  Oauoa  Prasad,  24  All.  174,  ;  Coomar,6  Cal.  W.  N.  il;Mohummad 

29  1    A.  40;    Bombay  Burmah   Trading  I  v.  Mooiechand.S^.'R.  y^\  By/nathf, 

C(Yi^iX>ratwn    v.    Dorabji,  27  Bom.    415;  j  &ra7iam,  11  Cal.  740. 

liavarfti     Piasad     v.     Kashi    Krishna,  t  (v)  HamnnanPrasadY.Bhamvati.Tl^ All.  236. 

!>3     All.  227,    28    I.  A.    11;     Navro/i   v.  i  (w)  Banarsi  Prasad  y.  KashiKriBhfui,2SAlU 

Khar»e<lji,  6  Bom.  L.R.  286.  227,  28  I.  A,  11 ;   Rodha  KiOm  !>«•  t. 

{9\    A  Hman  v.  Hasiia,  1  Cal.  W.  N.  Ixxxxlii.  Bai  KHshn  Chand,  23  AU.  415,  »  I.  A- 

(f)    Khuoja  Muhamwad,  In    the  matter  of  »  182. 
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"  the  appeal  be  diamissed,**  but  the  reatoaa  given  were  not  the  same  as  those  of  8«  5M 
the  lower  Court  in  respect  of  some  matters  of  fact,  it  was  held  that  the  decision 
of  the  Court  below  was  **  a£Brmed  *'  within  the  meaning  of  this  section,  and  no 
certificate  should  be  granted  unless  the  appeal  involved  a  substantial  question  of 
]aw(jr).  Nor  is  it  necessary,  in  order  to  **affirm*'  the  decision  of  the  Court  belowt 
that  the  finding  of  the  appellate  Court  should  coincide  in  terms  with  that  of 
the  Court  below  :  it  is  sufficient  if  the  findings  of  fact  of  the  two  Courts  are  in 
effect  the  same  (y).  And  it  has  been  held  that  a  decree  of  the  High  Court  dis- 
missing an  appeal  for  want  of  prosecution,  the  appellants  not  having  supplied 
their  Counsel  with  materials  upon  which  to  argue  the  appeal  when  it  was  called 
-on  for  hearing,  is  a  decree  *' affirming''  the  decision  of  the  Court  below  (s). 

Rule  followed  by  the  Judicial  Committee  in  cases  of  coficurrent  findings  of 
fact^  where  the  question  of  law  on  which  leave  to  appeal  has  been  granted  is 
decided  against  the  appellant, ^\n  Umrao  Begum  v.  Irshad  Husain  {a),  l^rd 
Hobhouse  in  delivering  the  judgment  of  the  Board  said :  **  The  question  is  not  only 
a  question  of  fact,  but  it  is  one  which  embraces  a  great  number  of  facts  whose 
significance  is  best  appreciated  by  those  who  are  most  familiar  with  Indian  man- 
ners and  customs.  1  heir  Lordships  would  be  specially  unwilling  in  such  a  case 
to  depart  from  the  general  rule,  which  forbids  a  fresh  examination  of  facts  for 
the  purpose  of  disturbing  concurrent  findings  by  the  lower  Court.*'  The  mere 
fact  that  the  lower  Courts  do  not  agree  on  all  the  steps  which  lead  to  one  and  the 
same  conclusion  is  no  reason  for  disregarding  the  said  rule  (6).  **  It  cannot  detract 
from  the  weight  of  concurrent  findings  of  fact,  that  different  Courts,  in  arriving 
At  the  same  result  upon  the  same  evidence,  have  not  been  infiuenced  by  precise* 
ly  the  same  considerations.  A  difference  of  opinion  to  that  extent  is  only  calcu- 
lated to  suggest  that  the  evidence,  whatever  view  be  talien  of  it,  must  necessari- 
ly lead  to  one  and  the  same  inference  "  (c).  *'  The  rule  [  above  referred  to  ],  how- 
•ever,  is  not  an  absolute  rule ;  it  presses  upon  the  appellant  with  more  or  less 
weight,  according  to  the  circumstances  of  the  case,  and  no  doubt  the  fact  that 
■the  Courts  have  differed  on  some  important  but  subordinate  questions  is  a  matter 
to  be  taken  into  consideration  in  determining  whether  the  evidence  before  the 
iower  Courts  should  be  reviewed  in  detail"  {d). 

The  iq^peal  must  involve  some  sabstaatial  auestion  of  law.— No 
appeal  lies  to  the  Privy  Council  from  an  appellate  decree,  when  there  are  concur- 
rent findings  of  the  appellate  Court  and  of  the  Court  below  upon  questions  of 
fact,  and  when  upon  such  findings  no  substantial  question  of  law  arises  (e).  To 
.grant  leave 'to  appeal  on  the  ground.that  **  there  seems  to  be  a  point  of  law  which 
however  has  not  been  argued  here,**  is  not  a  compliance  with  the  provisions  of 
■this  section  (/). 

/nvo/ve.— Suppose  that  there  are  concurrent  findings  of  fact  of  such  a  cha 
racter  that  the  Privy  Council,  having  regard  to  the  rule  set  forth  above,  would 
-decline  to  disturb  them  in  appeal :  suppose,  further,  that  no  substantial  question  of  law 


(X)  ToBsaduq  y  Kaahi  Bam,  25  All.  109,  30  L 
A.  36 ;  Athghar  Resa  ▼.  JSyder  BeMO,  16 
Cal.  287.  would  seem  to  be  no  longer  law. 

(y)    Thomp$on  t.  Caleutta  Tramway  Co.,  21 

(«)    B&niBai  t.  Bam  Lakham,  20  All.  367. 
(a)    21  Cal.  997,  21 1.  A.  16S;  M<mng  Tha  y. 

Ifouna  Pan,  28  Cal.  1. 27 1.  A.  166 :  iSWmati 

y.  Khagendra  Narayan^Si  Cal.  871. 31 1.  A. 

127 ;  SnndaraUnga  y.  Bamasami^  22  Mad. 

515;  26 1  A.  56. 
(h)    aanwal  Singh  y.    Satrupa,  28  All.   215; 

eM^l  Singh  v.   Bhatron  Bakhahy    28 

35 


AU.219. 

(c)  NUmoni  Singh  y.  Kirti  Chunder  Chow- 

dhry,  20  Cal.  847.  852,  20 1,  A.  95. 

(d)  Chitpal    Singh  v.    Bhairon  Bakhsh,  28 

(0)  NirbhaiDoM^.  BaniKuar,  16  All.  174; 
TulH  Persad  v.  Benayek,  23  Cal.  918, 
S3  I.  A.  102 1  SukalbutH  t.  BalmlaU 
28  Cal.  190 ;  Vi$hu>amhhar  in  re,  80  Bom. 
609;  Pe$ton/i  y.  Queen  Ina%mince  Co., 
25  Bom  332. 
[f)  Karuppanan  y.  Srinivaean,  25  Mad  215, 
991.  Ar38. 
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Ss.  would  arise  before  the  Privy  Council  unless  such  findings  were  set  aside  by  the 

506'688  Privy  Council :  could  the  proposed  appeal  be  said  in  such  a  case  to  involve  a 
question  of  law,  so  as  to  entitle  a  party  to  leave  to  appeal  to  the  Privy  Council? 
No,  according  to  the  Allahabad  High  Court  {g).  Yes,  according  to  the  under- 
mentioned decisions  of  the  Calcutta  and  Bombay  High  Courts  (/i). 

Substantial  qnestion  of  ]aW*-^The  rejection  of  an  application  under 
s.  568  for  the  reception  of  additional  evidence  does  not  involve  a  substantial  question 
of  law  (  i  ).  Omitting  to  state  reasons  in  an  appellate  judgment  as  required  by 
s.  574  is  not  a  substantial  question  of  law  (/ ). 

Beview.  —An  order  granting  leave  to  appeal  to  the  Privy  Council  is  open 
to  review  (*).    See  s.  623. 


Bar 
appeals. 


of  certain         597«     Notwithstanding  anything  Con- 
tained in  section  595, 

no  appeal. shall  lie  to  Her  Majesty  in  Council  from  the 
judgment  o£  one  Judge  of  a  High  Court  established  under 
the  twenty-fourth  and  twenty -fifth  of  Victoria,  chapter  104, 
or  of  one  Judge  of  a  Division  Court,  or  of  two  or  more 
Judges  of  such  High  Court,  or  of  a  Division  Court  constitu- 
ted by  two  or  more  Judges  of  such  High  Court,  wherever 
such  Judges  are  equally  divided  in  opinion,  and  do  not 
amount  in  number  to  a  majority  of  the  whole  of  the  Judges 
of  the  High  Court  at  the  time  being  ; 

and  no  appeal  shall  lie  to  H  er  Majesty  in  Council  from 
any  decree  which,  under  section  586,  is  final. 

598.     Whoever  desires  to  appeal  under  this   Chapter 
Application  to  Court     ^^  "er  Majesty  in  Council  mubt  apply  by 

whose     decree     com- 
plained of. 


petition   to   the 
complained  of. 


Court   whose   decree   is 


In  forma  panperis* — When  a  person  applies  for  leave  to  appeal  to  His  Majes- 
ty in  Council  in  forma  pauperis  ^  he  must  present  an  application  for  that  purpose 
to  the  High  Court,  and  a  separate  application  to  His  Majesty  in  Council  (,/). 

Qnare,  whether  the  High  Conrt  has  power  to  grant  leave  to  appeal  to 
His  Majesty  in  Council  in  forma  pauperis,  and  to  dispense  with  the  nsnal 
security  for  the  costs  of  the  respondent  required  by  s.  602.^This  question 
arose  in  a  Calcutta  case,  but  was  not  decided  {fti).  In  an  earlier  case  it  was 
said  that  the  usual  security  for  costs  must  be  given  (n). 

599.  [Repealed  by  the  Civil  Procedure  Code  Amend- 
went  Act  {VII  oj  1888 J,  s.  57.] 


Benke  Lai  v  Jagat  Narain^  23  All.  94 
Moron  y.  Mittu,  2  Gal.  2S8    Gopi  Nath  v. 

Qoluck    Ohtmder,  16  Cal.   2d2,    note; 

VUhwambhar.in  re,  20 Bom.  699. 
Premchand,  in  theeoods  of,  81  Cal.  484. 
SUnda/r  Bibi  ▼.  Bisheahar,  9  All.  93. 


(fc) 
(n) 


Oopinath  t.  Qoluck  Chunder,  16  CaL  232, 

note. 
Munni  Bam  ▼.  8hw  Chwnu  4  M.  I.  A.  114. 

Thompaon  v.  Calcutta  Tramways  Co.,  21 

CaL  sis  at  p.  525. 
Oour  SumDasB,  in  re,  19  W.  B.  306. 


Digitized  by 


Google 


APPEALS   TO   PRIVY    COUNCIL  54. 

•  600.     Every  petition  under  section  598  roust  state  the     S.  600 
Certificate    as    to     grouuds  of  appeal,  and  pray  for  a  certi* 
value  or  fitness.  ficate,  either  that,  as  regards  amount  or 

value  and  nature,  the  case  fulfils  the  requirements  of  section 
596,  or  that  it  is  otherwise  a  fit  one  for  appeal  to  Her 
Majesty  in  Council. 

Upon  receipt  of  such  petition,  the  Court  may  direct 
notice  to  be  served  on  the  opposite  party  to  show  cause 
why  the  said  certificate  should  not  be  granted. 

Oertiflcate*— The  certificate  of  leave  to  appeal,  and  not  the  order 
for  such  certificate,  is  the  document  which  the  Judicial  Committee  are  bound  to 
consider  and  act  upon  in  determining  whether  leave  to  appeal  has  been  properly 
granted  or  not ;  and  unless  the  certificate  upon  which  the  leave  to  appeal  is  based 
is  in  such  a  form  as  to  justify  that  leave,  they  ought  to  hold  that  leave  has  not 
properly  been  given  (o). 

The  assent  of  the  respondent  to  the  issue  of  a  certificate  under  this  section 
cannot  give  effect  to  it  in  the  absence  of  the  conditions  under  which  alone  it 
could  be  issued  (^). 

Certificate  as  to  fitness. — Where  a  case  fulfils  the  requirements  of  s.  596, 
the  petitioner  is  entitled  to  a  certificate  as  of  right  in  the  ordinary  course  of 
procedure.  Otherwise,  that  is,  where  a  case  does  not  fulfil  the  requirements  of 
s.  596,  as  where  the  matter  is  under  the  appealable  value  or  is  not  measurable  by 
money,  the  granting  of  the  certificate  is  entirely  in  the  discretion  of  the 
Court  (g).  In  the  former  case,  the  High  Court  should  certify  the  sufficiency  of  the 
amount  for  appeal  to  the  Privy  Council,  and  should  also  certify,  when  the  deci- 
sion of  the  lower  Court  is  affirmed,  that  the  appeal  involves  a  question  of  law. 
In  the  latter  case,  it  is  quite  enough  if  the  certificate  states  that  the  case  is  a  fit 
one  for  appeal  to  His  Majesty  in  Countil  (r).-  In  a  recent  case  their  Lordships  of 
the  Privy  Council  laid  down  a  rule  to  be  followed  in  future  in  Indian  cases,  that 
where  a  party  applies  to  the  Committee  for  special  leave  to  appeal,  the  matter 
being  under  the  appealable  value  or  not  measurable  by  money,  he  should  first 
have  applied  to  the  Court  below  for  a  certificate  under  s.  600  and  s.  595,  cl.  (c), 
that  the  case  is  otherwise  a  fit  one  for  appeal  to  His  Majesty  in  Council,  and 
declared  that  unless  this  was  done,  special  leave  to  appeal  would  not  be  granted 
by  the  Committee  except  in  special  cases  (5).  See  notes  to  s.  595  under  the  head 
"Certificateas  to  fitness,"  and  the  notes  to  s.  596  under  the  head  "Where  the 
matter  is  under  the  appealable  value  or  is  not  capable  of  valuation.** 

Procedure- — if  the  petitioner  does  not  prosecute  his  petition,  his  applica- 
tion may  be  struck  oiT  for  non-prosecution  (t). 

Appeal'— An  order  granting  a  certificate  that  the  case  is  a  fit  one  for 
appeal  to  the  Privy  Council  is  not  a  **  judgment "  within  the  meaning  of  cl.  15 
of  the  Letters  Patent.     Hence  no  appeal  lies  from  such  an  order  (u). 


(0)  Badha  Krishn  Daa  y.  Bai  Krishn 
Ohand,  23  All.  415,  28 1.  A.  182. 

(n)  Banarai  Prasad  v.  Kaahi  Krishna,  23  All. 
227,28  I.A.  11. 

(q )  Bana/r8i  Prasad  ▼.  Kashi  Krishnti,  23  All. 
227,  231.  28  I.A.  IL 

(r)    Webb  V.  Maepher8(m.  31  CaU  57,  30  I.  A. 


238;  Amar  Chandra  v.  Shosi  Bhushaai, 
3lCftl.305. 
(«)   MoH  Chand  y.  Oanga  Prasad,  24  AIL  174, 
29 1,  A.  4a 
Moorajse  y.  ViMraii{fse,  12  CaL  658. 
Lutf  Ali  y.  Asgur  Besa,  17  Cftl.  455. 
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€D?twig       Effect  of  refusal  of        601.     If    such  certificate  be  Tefiised, 
certificate.  t^c  petition  shall  be  dismissed : 

Provided  that,  if  the  decree  complained  of  be  a  final 
decree  passed  by  a  Court  other  than  a  High  C!ourt,  the 
order  refusing  the  certificate  shall  be  appealable  to  the 
High  Court  to  which  the  former  Court  is  subordinate. 

602.     If  the  certificate  be  granted,  the  af^plicant  shall, 

Security  and  deposit     within  six  months  from  the  date  of   the 

required  on  grant  of     dccrcc    Complained    of,    or    withiu    six 

certificate.  weeks  from  the  grant  ot  the  certificate, 

whichever  is  the  later  date — 

(a)  give  security  for  the  costs  of  the  respondent,  and 

(b)  deposit  the  amount  required  to  defray  the  expense 

of  translating,  transcribing,  indexing  and 
transmitting  to  Her  Majesty  in  Council  a 
correct  copy  of  the  whole  record  of  the  suit, 
except — 

(i)  formal  documents  directed  to  be  excluded  by 
any  order  of  Her  Majesty  in  Council  in  force 
for  the  time  being  ; 

(2)  papers  which  the  parties  agree  to  exclude ; 

(3)  accounts,  or  portions  of  accounts,  which  the  offi- 

cer empowered  by  the  Court  lor  that  purpose 
considers  unnecessary,  and  i/i  hid  I  the  parties 
have  not  specifically  a^ked  to  be  included,  and 

(4)  such   other  documents  as  the  High  Court  may 

direct  to  be  excluded : 

and  when  the  applicant  prefers  to  print  in  India  the 
copy  of  the  record,  except  as  aforesaid,  h*  si. all  also,  with- 
in the  time  mentioned  in  the  first  clause  of  this  bcction, 
deposit  the  amount  required  to  defray  the  expensi  of  print- 
ing such  copy. 

Admission  of  appeal         603.     When  such  sccurity  has   been 
and  procedure  there-     completed,  and  dcpofc^it  ujade  to  the  satis- 
faction of  the  Court,  the  Court  may — 

(a)  declare  the  appeal  admitted,  and 
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(b)  give  notice  thereof  to  the  respondent,  and  shall 

then 

(c)  transmit  to  Her  Majesty   in   Council,   under   the 

seal  of  the  Court,  a  correct  copy  of  the  said 
record,  except  as  aforesaidi  and 

(d)  give  to  either  party  one  or  more   authenticated 

copies  of  any  of  the  papers  in  the  suit  on  his 
applying  therefor,  and  paying  the  reasonable 
expenses  incurred  in  preparing  them. 

604«     At  any  time  before  the  admission  of  the  appeal, 
Revocation    of  ac-     the     Court    may,    upon    cause    shown, 
ccptancc  of  security.       rcvoke     the    acceptance  of     any     such 
security,  and  make  further  directions  thereon. 

605*     If  at  any  time  after  the  admission  of  the  appeal 

Power  to  order  fur-     ^"*  before  the  transmission  of  the  copy 

ther  security  or  pay-     of    the   rccord,   cxccpt  as  aforcsaid,  to 

"*"**•  Her  Majesty  in   Council,  such   security 

appears  inadequate, 

or  further  payment  is  required  for  the  purpose  of 
translating,  transcribing,  printing,  indexing,  or  transmitting 
the  copy  of  the  record,  except  as  aforesaid, 

the  Court  may  order  the  appellant  to  furnish,  within  a 
time  to  be  fixed  by  the  Court,  other  and  suflBcient  security, 
or  to  make,  within  like  time,  the  required  payment. 

606«     If  the  appellant  fail  to  comply 
coS«?w^o^e"*"     With  such  order,  the  proceedings   shaU 
be  stayed, 

and  the  appeal  shall  not  proceed  without  an  order  in 
this  behalf  of  Her  Majesty  in  Council, 

and,  in  the  meantime,  execution  of  the  decree  appealed 
against  shall  not  be  stayed. 

607*     When  the  copy  of  the  record,  except  as  af ore- 
Refund  of  balance  of     said,     has    been    transmitted    to    Her 
^^P®***-  Majesty  in    Council,   the  appellant  may 

obtain   a   refund   of   the   balance  (if  any)   of   the  amount 
which  he  has  deposited  under  section  602. 
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S.  6*8  608*     Notwithstanding   the  admission   of  any  appeal 

Powers    of    Court     Under   this  Chapter,  the  decree  appealed 
pending  appeals.  against  shall  be  unconditionally  enforced 

unless  the  Court  admitting  the  appeal  otherwise  directs. 

But  the  Court  may,  if  it  thinks  fit,  on  any  special  cause 
shown  by  any  party  interested  in  the  suit  or  otherwise  ap- 
pearing to  the  Court — 

(a)  impound  any  moveable  property   in   dispute    or 

any  part  thereof,  or 

(b)  allow  the  decree  appealed  against  to  be   enforced, 

taking  such  security  from  the  respondent  as 
the  Court  thinks  fit  for  the  due  performance 
of  any  order  which  Her  Majesty  in  Council 
may  make  on  the  appeal,  or 

(c)  stay  the  execution  of  the  decree  appealed  against, 

taking  such  security  from  the  appellant  as  the 
Court  thinks  fit  for  the  due  performance  of  the 
decree  appealed  against,  or  of  any  order 
which  Her  Majesty  in  Council  may  make  on 
the  appeal,  or 

(d)  place   any   party   seeking  the   assistance  of  the 

Court  under  such  conditions,  or  give  such 
other  direction  respecting  the  subject-matter 
of  the  appeal  as  it  thinks  fit. 

Stay  of  execution  before  admission  of  appeieJ.  -  Has  the  Court  power 
under  this  section  to  grant  a  stay  of  execution  of  its  decree  after  a  petition  has 
been  presented  under  s.  598,  but  before  the  appeal  has  been  admitted  under 
s.  603  ?  Yes,  according  to  the  Bombay  High  Court  (v).  No,  according  to  the 
Calcutta  High  Court  (w).  The  di£Bculty  has  been  caused  by  the  words  "admit- 
ting the  appeal  '*  following  the  word  "Court.'*  The  Calcutta  High  Court  holds 
that  those  words  clearly  indicate  that  the  powers  conferred  on  the  Court  by  this 
section  should  only  be  exercised  in  the  event  of  the  appeal  having  been  already 
admitted.  On  the  other  hand,  the  High  Court  of  Bombay  holds  that  the  said 
words  have  no  reference  to  the  time  when  the  Court  is  to  give  directions  under 
this  section,  but  that  they  are  a  mere  compendious  description  of  the  Court 
referred  to  in  s.  5d8,  namely,  the  Court  whose  decree  is  complained  of.  It  is 
submitted  that  the  correct  view  is  the  one  taken  by  the  Bombay  High  Court. 

<v)   Dome  Jatihai  t.  Sale  MaJumied,  19  Bom.    |  N,  562.    Oonsider  Va$udeva  t.  Shada- 

10.  gopa,  29  Mad.  379, 53  UL  132. 


iw)   JaraoKumaHv»GopiOhand,S  Cal,  W. 
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Security   after    execntion*— The    Court    has    the    power  to    require  Ss* 

security  to  be  given  under  this  section  even  after  the  decree  has  been  executed     BQo-oW 
wholly  or  in  part  (x).    And  it  has  also  the  power  to  stay  further  execution 
after  the  decree  has  been  partially  executed  (y). 

Privy  Council* — Where  leave  to  appeal  to  the  Privy  Council  has  been 
refused  by  the  High  Court,  and  special  leave  to  appeal  has  been  granted  by  the 
Judicial  Committee,  the  High  Court  has  no  jurisdiction  to  proceed  under  this 
section.  In  such  a  case  the  application  for  a  stay  of  execution  should  be  made 
to  the  Judicial  Committee,  and  the  Judicial  Committee  will  grant  a  stay  if  a 
proper  csise  is  made  out  (s).  But  the  Committee  will  not  appoint  a  receiver  in 
execution  proceedings,  for  it  is  quite  impracticable  to  do  so  (a). 

Turning  now  to  cases  in  which  the  High  Court  has  Jurisdiction^  we  have 
to  bear  in  mind  the  rule  that  applications  of  the  character  mentioned  in  this 
section  ought  always  to  be  made,  in  the  first  instance,  at  any  rate,  to  the  Court 
in  India,  which  has  ample  power  to  deal  with  the  matter  according  to  the  cir- 
cumstances of  the  peculiar  case,  and  has  knowledge  of  details  which  the  Judicial 
Committee  cannot  possess  on  an  interlocutor^'  application  (6).  If  the  application 
is  refused  by  the  High  Court,  and  the  Judicial  Committee  is  of  opinion  that  the 
application  ought  to  have  been  granted,  it  may  grant  a  stay  of  execution. 
But  more  than  this  it  will  not  do ;  for  instance,  it  will  not  appoint  a 
receiver  of  the  property  under  attachment  nor  take  the  security  referred  to  in 
<cls.  (b)  and  (c)  of  the  section.  In  such  cases,  the  Judicial  Committee  will  grant 
leave  to  the  applicant  to  apply  to  the  High  Court  with  an  intimation  of  its 
opinion.  The  High  Court  is  bound  to  take  notice  of  such  order,  it  being  an 
order  of  His  Majesty  the  King  in  Council,  and  to  govern  itself  accordingly  (c). 

609*      If,  at  any  time  during  the  pendency  of  the  ap- 

increase  of  security     peal,  the  Security  SO  fumished  by   either 

ound  inadequate.  party     appears    inadequate,    the     Court 

may,  on  the  application  of  the  other  party,    require    further 

security. 

In  default  of  such  further  security  being  furnished  as 
required  by  the  Court,  if  the  original  security  was  furnished 
by  the  appellant,  the  Court  may,  on  the  application  of  the 
respondent,  issue  execution  of  the  decree  appealed  against 
as  if  the  appellant  had  furnished  no  such  security. 


ie) 


Jariutool  Butool  y.  Hoaeinee  Begum,  10 
M.UL  196 ;  Ind^  Kumari  v,  Jaipal 
KumarU  14  Cal  290,  295,  14 LA,  liNa- 
rayanan  v.  Aruruushellaan^  19  Mad,  140, 142. 

Ashamtlla  v.  Karoonamoyit  4  CUR.  126. 

Afoheaehandra  ▼.  Satrughan,  27  Gal. 
1.26I.A.  m. 

lb, 

Vaaudevav,  ShoAagopc^  29  Mad.  379,53 
lA  132. 

Jariutool  Butool  ▼.  Hoseinee  Begum.  10 
MXA.196,  202  (where  the  application 
was  made  by  the  appellant  after  execu- 
tion of  the  decree  requiring  the  respon- 
dent to  give  security  ana  the  Court 
thought  it  had  no  power  to  demand  se- 


curity after  execution  of  the  decree) 
Chatrapat  Singh  t.  Dwarkanath^  22 
«  al.  1,  U  LA.  170  f  where  the  application 
was  made  by  the  respondent  for  a  stay 
of  execution,  and  the  Judges  of  the 
High  (V>urc  had  differed  in  opinion  as 
to  the  propriety  of  staying  execution); 
Vaaudeva  t.  ahadagoppa^  29  Mad.  SI9t  33 
LA.  132  (where  the  application  was  made 


no  power  to  grant  a  stay  until  the 
disposal  of  the  appeal  to  the  Priry 
Council). 
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j^  And,  if  the  original  security  was  furnished  by  the   re- 

spondent, the  Court  shall,  so  far  as  may  be  practicable^  stay 
all  further  execution  of  the  decree,  and  restore  the  parties 
to  the  position  in  which  ihey  respectively  were  when  the 
security  which  appears  inadequate  was  furnished,  or  give 
such  direction  respecting  the  subject-matter  of  the  appeal  as 
it  thinks  fit. 

610«     Whoever  desires  to  enforce  or  to  obtain  execu- 
Procedurc  to  enforce     ^ou  of  any   Order  of    Her    Majesty  in 
orders  of    Queen   in     Council   shall   apply  by  petition,  accom- 
.  ^""*^''-  panied  by  a  certified  copy  of  the   decree 

order  made  in  appeal,  and  sought  to  be  enforced  or  exe- 
cuted, to  the  Court  from  which  the  appeal  to  Her  Majesty 
was  preferred. 

Such  Court  shall  transmit  the  order  of  Her  Majesty  to 
the  Court  which  made  the  first  decree  appealed  from,  or  to 
such  other  Court  as  Her  Majesty  by  her  said  order  may 
direct,  and  shall  (upon  the  application  of  either  party)  g\ve 
such  directions  as  may  be  required  for  the  enforcement  or 
execution  of  the  same  ;  and  the  Court  to  which  the  said 
order  is  so  transmitted  shall  enforce  or  execute  it  according 
ly,  in  the  manner  and  according  to  the  rules  applicable  to 
the  execution  of  its  original  decrees. 

In  so  fnr  as  the  order  awards  costs  to  the  respondent,  it 
may  be  executed  against  a  surety  therefor,  to  the  extent  to 
which  he  has  rendered  himself  liable,  in  the  same  manner  as 
it  may  be  executed  against  the  appellant : 

Provided  that  such  notice  in  writing  as  the  Court  in 
each  case  thinks  sufficient  has  been  given  to  the  surety. 

When  any  moneys  expressed  to  be  payable  in  British- 
currency  are  payable  in  India  under  such  order,  the  amount 
so  payable  shall  be  estimated  according  to  the  rate  of  ex- 
change for  the  time  being  fixed  by  the  Secretary  of  State 
for  India  in  Council,  with  the  concurrence  of  the  Lords 
Commissioners  of  Her  Majesty's  Treasury,  for  the  adjust- 
ment of  financial  transactions  between  the  Imperial  and  the 
Indian  Governments. 

Fnnctions  of  Ooort  under  this  section.— The  High  Court  has  no  power 
under  this  section  to  discuss  the  effect  of  the  order  of  His  Majesty  in  Council  on 
an  application  to  file  the  order.     If  the  order  is  impeached  as  erroneous,  the  pro- 
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per  course  for  the  party  aggrieved  by  the  order  is  to  apply  to  His  Majesty  in       8*  610 
Council  to  make  the  necessary  alteration  or  modification  in  the  order  (d). 

Costs*— These  include  the  ordinary  costs  of  translation  and  printing,  unless 
there  is  a  special  order  disallowing  them  in  whole  or  in  part  (e). 

Surety.— >1  obtains  a  decree  against  if  in  a  High  Court  for  possession  of 
certain  immoveable  property.  B  appeals  to  the  Privy  Council,  and  C  stands 
surety  for  ^*s  costs  of  the  appeal  [s.  602,  cl.  (a)].  If  the  appeal  is  dismissed  with 
costs,  A  may  proceed  against  ^for  costs  by  an  application  far  execution  [para.  3]. 

Suppose  now  that  in  the  case  put  above  A  applies  for  execution  of  the 
decree,  and  that  possession  of  the  property  is  delivered  to  him  on  D  standing 
surety  for  re-delivery  of  the  property  to  -B,  and  for  the  payment  of  mesne  profits, 
in  the  event  of  B's  appeal  being  successful  [s.  608,  cl.  (b)] .  Suppose  further  that 
the  Privy  Council  allows  B's  appeal,  and  reverses  the  decree  of  the  High  Court. 
In  such  a  case,  if  A  fails  to  re-deliver  the  property  or  to  pay  the  mesne  profits  to 
Bt  B  cannot  proceed  against  D  by  an  application  for  execution ;  he  can  only 
proceed  by  a  regular  suit, tor  the  third  clause  of  the  section  applies  to  costs  only(/ ). 

'*  To  the  extent  to  which  he  has  rendered  himself  liable.**— if  the 

securit>'-bond  is  invalid,  as  where  the  surety  mortgages  his  land  and  the  mortgage 
is  not  registered,  the  bond  cannot  be  enforced  against  the  surety  {g). 

Bestitntion. — A  obtains  a  decree  against  B  for  possession  of  certain 
•  immoveable  property.  Possession  of  the  property  is  delivered  to  him  in  execu- 
tion. The  decree  is  then  set  aside  in  appeal  to  the  Privy  Council.  Pending  the 
appeal  to  the  Privy  Council,  the  property  is  sold  in  execution  of  a  decree  ob- 
tained by  C  against  A ,  and  it  is  purchased  by  P.  B  is  entitled  on  reversal  of  the 
decree  by  the  Privy  Council  to  restitution  of  the  property  as  against  P,  the  latter 
being  a  "representative**  of  A  within  the  meaning  of  s.  244  (Ji).  See  notes  to 
s   583  under  the  head  "  Assignment,**  p.  528  ante. 

Mesne  profits. — When  a  party  is  dispossessed  of  land  in  pursuance  of  a 
decree  of  the  High  Court,  and  the  decree  is  reversed  on  appeal  to  the  Privy 
Council,  he  is  entitled  not  only  to  restoration  of  the  land,  but  to  mesne  profits 
during  the  period  of  dispossession,  though  the  order  of  His  Majesty  in  Council 
may  be  silent  as  to  such  profits  {i).  See  notes  to  s.  583  under  the  heaci 
**  Restitution.'* 


Rate  of  exchange* — The  Courts  have  differed  on  the  question  whether  the 
words  "for  the  time  being**  refer  to  the  rate  of  exchange  at  the  date  of  the 
passing  of  the  order  or  to  that  current  when  the  amount  is  realized.  The  former 
view  is  held  by  the  Calcutta  High  Court  (J)y  the  latter  by  the  Allahabad  High 
Court  (k). 

Interest  on  costs* —Where  interest  on  costs  is  not  allowed  in  the  order  of 
His  Majesty  in  Council,  such  interest  cannot  be  given  by  any  Court  in  this- 
country  (/). 


VS)    Prem  Lai  v.  Sumhhoonath,  22  Cal.  960. 
(e)    Biahenmwi  ▼.  Land  Mortg<tge  Bank^  11 

Cal.  aw,  12  I   A.  7. 
(/)    Anmachellam  ▼.  ArunachellamABMsA. 

SOS. 
(a)    Oirindranath  y.  Bejoy  Oopal,  26  Cal.  246. 
(h)    Garurdhto'  Praaadw.  Baifu  MaU  28  All. 


337. 
(i)    Arunachellam  v.  Arunachellam,  ISBfad. 

203. 
(j)    Dakhinaj.  Saroda,  25  CtkLXli  Mahomed 

▼.  Qajraj\  25  Gal.  283. 

S)    Param  Sukh  y.  Bam  Daval,  8  All.  650. 
I    Dakkina  y.  Saroda,  23  Cal.  357. 
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6n^6i8  611.     The  orders  made  by  the  Court  which  enforces  or 

Appeal  against  order  cxecutes  the  ordcF  of  Her  Majcsty  in 
relating  to  execution.  Council,  relating  to  such  enforcement  or 
execution,  shall  be  appealable  in  the  same  manner  and  sub- 
ject to  the  same  rules  as  the  orders  of  such  Court  relating 
to  the  enforcement  or  execution  of  its  own  decrees. 

612.     The  High    Court  may,  from  time  to  time,  make 
Power  to  make  rulcs  Consistent  with   this   Act  to  regu- 

'"^^«-  late— 

(a)  the  service  of  notices  under  section  600  ; 

(b)  the  grant  or  refusal  of  certificates,  under  sections 

601   and   602,    by    Courts    of    final   appellate 
jurisdiction  subordinate  to  the  High  Court ; 

(c)  the  amount  and   nature  of  the  security  required 

under  sections  602,  605  and  609  ; 

(d)  the  testing  of  such  security  ; 

(e)  the  estimate  of  the  cost  of  transcribing  the  record  ; 

(/")  the  preparation,  examination  and  certifying  of 
such  transcript ; 

(g)  the  revision  and  authentication  of  translation  ; 

(4)  the  preparation  of  indices  to  transcripts  of  records, 
and  of  lists  of  the  papers  not  included  therein  ; 

(J)  the  recovery  of  costs  incurred  in  British  India  in 
connection  with  appeals  to  Her  Majesty  in 
Council  ; 

and  all  others  matters  connected  with  the  enforcement 
of  this  Chapter. 

All  such  rules  shall  be  published  in  the  local  official 
p^       .      ^^  Gazette,    and   shall   thereupon  have  the 

force  of  law  in  the  High  Ooxirt  and  the 
Courts  of  final  appellate  jurisdiction  subordinate  thereto. 

613«     All  rules  heretofore  made  and  published  by  any 
Legalization  of     High   Court  relating  to  appeal  to   Her 
existing  rules.  Majesty  in  Council,  and  in  force  immedi- 

ately before  the  passing  of  this  Act,  shall,  so  far  as  they  are 
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ooDsistent  with  this  Act,  be  deemed  to  have  been  made  and    ^^J^^j^ 
published  hereunder. 

614.     In  sections  595  and  612,  the  expression  ''  High 

Recorder    of   Ran-     Court "  shall  be  deemed  to  include  also 

«^°-  the  Recorder  of  Rangoon,  but  not  so  as 

to  empower  him  to  make  rules  binding  on  Courts  other  than 

his  own  Court. 

615«     The  rules  and  restrictions  referred  to  in  Bengal 

.  Regulation  III.  of  1828,  section  4,  clause 

gal  Regulation  *ii I.  of    ^^A,  shall  be  deemed  to  be  the  rules  and 

1828,  section  4,  clause     restrictions  applicable  to  appeals  under 

this  Code  from  the  decisions  of  the  High 

Court  of  Judicature  at  Fort  ^  illiam  in  Bengal. 

Saving     of      Her        616.     Nothing  herein  contained  shall 

Majesty'^s  pleasure.  be  Uuderstood- 

(a)  to  bar  the  full  and   unqualified   exercise  of  Her 

Majesty's  pleasure  in  receiving  or  rejecting 
appeals  to  Her  Majesty  in  Coimdl,  or  otherwise 
howsoever,  or 

(b)  to  interfere  with  any  rules  made  by  the  Judicial 

and  of  rules  for  con-     Committee     of     the     Privy 
duct  of  business  before     Couucil,   and   for    the    time 

Judicial  Committee.  y^^^  ^    ^^^^     ^^^  ^^^    p^^, 

sentation  ot  appeals  to  Her  Majesty  in  Coimcil, 
or  their  conduct  before  the  said  Judicial  Com- 
mittee. 

And  nothing  in  this  chapter  applies  to  any  matter  of 
criminal  or  admiralty  or  vice-admiralty  jurisdiction,  or  to 
appeals  from  orders  and  decrees  of  Prize  Courts. 

Rules  observed  by  Privy  Oonncil  in  appeal  f^om  decrees  of  Indian 
Oonrte:— 

1.  A  point  not  raised  in  the  plaint,  before  the  District  Judge,  or  before 
the  High  Court,  cannot  be  raised  before  the  Judicial  Committee  (m). 

2.  The  Judicial  Committee  will  not  disturb  the  findings  of  the  Court  below 
upon  mere  issues  of  fact,  unless  it  is  clearly  satisfied  that  there 
has  been  some  miscarriage  in  the  reception  or  in  the  appreciation  of 
evidence  (n). 


<itil   Swmbhu  Nath  v.  SurajmotH,  25  GaL  187,    i  47;  Oheyt  Bam  v.  Ohowdhree  Notobat 

24I.A.m.  12<m,7M.  I.A207. 

<n)   Biohairdton  y.  GovemmnU,  1 W.  B.  P.  G.    | 
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S«  M6  3.    In  appeal  from  second  appeal  the  findings  of  fact  by  the  first  Court  are 

binding  on  the  Judicial  Committee,  unless  special  leave  to  appeal  from 
the  decision  of  the  first  Court  has  been  given  (o). 

4.  The  Judicial  Committee  will  not  criticise  with  any  strictness  opinions  aa 
to  the  credibility  of  witnesses,  which  is  eminently  a  question  for  the 
Courts  in  India  (p). 


(0)    Anangamat^ari  V.  IVipum.  14  CaL  740,   I  16 GaL 754, 16 1.  A.  126.     ^.^  ^  .„  .„ 

\Al.A,lOHi  Luchmam  Singh  r.  Puna,   \  (p)    8hafigunnia9aY.8hahanAH,KAl\.S8l. 
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PART  VII. 

CHAPTER  XLVL 

Op  Referencb  to  and  Rbvision  by  the  High  Court. 

617 «  If,  before  or  on  the  hearing  of  a  suit  or  an  ap- 
Reference  of  ques-  p^al  in  Tvhich  the  decree  is  final,  or  if 
tion  to  High  Court.  [j^  the  execution  of  any  such  decree,  any 
question  of  law  or  usage  having  the  force  of  law,  or  the 
construction  of  a  document,  which  construction  may  affect  the 
merits,  arises,  on  which  the  Court  trying  the  suit  or  appeal, 
or  executing  the  decree,  entertains  reasonable  Houbt,  the 
Court  may,  either  of  its  own  motion,  or  on  the  application 
of  any  of  the  parties,  draw  up  a  statement  of  the  facts  of 
the  case  and  the  point  on  which  doubt  is  entertained,  and 
refer  such  statement  with  its  own  opinion  on  the  point  for 
the  decision  of  the  High  Court. 

Hearing  of  a  suit  or  appeal*— A  reference  can  be  made  to  the  High  Court 
under  this  section  only  in  a  suit  or  appeal  in  a  suit,  and  not  in  every  matter 
before  the  Court  in  which  a  point  arises  on  which  the  Court  entertains  reasonable 
doubt  (q).  Thus  where  a  pleader  was  fined  Rs.  25  by  a  Subordinate  Judge 
for  refusing  to  act  on  behalf  of  his  client  after  receipt  of  retaining  fee,  and  on 
appeal,  the  District  Judge  referred  the  matter  to  the  High  Court  under  this 
section,  it  was  held  that  no  reference  could  properly  be  made  under  this  section 
as  there  was  no  suit  or  suiy  appeal  in  a  suit  (r). 

Final  decree* — ^This  section  does  not  authorize  'a  reference  to  the  High 
Court  except  in  a  suit  or  appeal  in  which  the  decree  in  final.  Therefore,  no 
reference  can  be  made  to  the  High  Court  in  a  matter  in  which  an  appeal  lies  to 
the  High  Court,  as  in  such  a  case  the  point  may  be  decided  by  the  High  Court 
in  appeal  (5).  It  is  only  when  a  matter  cannot  come  before  the  High  Court  as  a 
Court  of  Appeal  that  a  reference  can  be  made  under  this  section  (Jt),  In  Ratnphul 
V.  Durga  (m),  a  Munsif,  being  of  opinion  that  he  had  no  jurisdiction  to  entertain 
a  particular  suit,  returned  the  plaint  to  be  presented  to  the  proper  Court.  On 
appeal,  the  District  Judge  referred  the  matter  to  the  High  Court.  The  High 
Court  held  that  the  order  of  the  Munsif  returning  the  plaint  was  not  sl  final 
decree  in  the  suit,  and  that  the  High  Court,  therefore,  had  no  jurisdiction  to 
entertain  the  reference.  On  the  same  ground  it  was  held  that  there  could  be  no 
reference  under  this  section  in  a  matter  of  probate,  and  that  an  order  made  by 
a  District  Judge  on  an  application  for  probate,  not  being  a  final  order,  cannot 
be  referred  for  the  opinion  of  the  High  Court  under  this  section,  though,  when 
referred,  the  High  Court  may  deal  with  the  case  as  a  Court  of  concurrent 
jurisdiction  under  s.  264  of  the  Indian  Succession  Act  (v). 


s.m 


(0)    Mahanuidy,Ahmadbhai,2SBom.SN. 

ir)    Yaahvant  v.  De  Soumo,  12  Bom.  78. 
t)    Bcmaji  v.  Bhaiji,  U  Bom.  57. 
t)   KrUama  t.  Bamkuma/r,l O.  L.  R.  144;  Sec- 
retary of  State  T.  Fatal,  18  Cal.  234 ;  Ori- 


ental Loan  Au.  Ld.  t.  Hatch.  17  Bom. 

736;  Mahant  t.  CTiudtuoma.  12  Bom.  30. 
lu)    7  All.  815. 

(v)   Monohwr  Mookeryee,ln  the  matter  of,  5 
Cal.  756. 
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AIT^QA  Beaaonable  doubt.— A  reference  under  this  section  can  only  be  made 

O17-08II  when  a  judge  entertains  a  reasonable  doubt  on  a  question  of  law  or  usage  havii^ 
the  force  of  law,  or  the  construction  of  a  document,  which  construction  may 
affect  the  merits  of  the  case.  A  judge  cannot  ordinarily  entertain  a  reasonable 
doubt  on  a  point  clearly  decided  by  the  rulings  of  the  High  Court  to  which  he  is 
subordinate  unless  the  authority  of  the  decision  can  be  questioned  by  virtue  of 
anything  said  or  decided  in  the  Privy  Council  (w). 

Reference  by  Presidency  Small  Canaes  Court.— See  Presidency  SmsH 
Cause  Courts  Act,  1882,  s.  69. 

618«     The  Court  may  either  stay  the  proceedings  or 

Court  may  pass  de-     proceed  in  the  case  notwithstanding  snch 

crcc  contingent  upon     reference,  and  may  pass  a  decree  or  order 

opinion  of  High  Court.  ..  .  ^il  •    •  i?   xi        n  •    i_ 

contingent  Upon  the  opmion  of  the  nigh 
Court  on  the  point  referred  ; 

but  no  execution  shall  be  issued,  property  sold,  or  per- 
son imprisoned,  in  any  case  in  which  such  referenc^e  is  made 
until  the  receipt  of  a  copy  of  the  judgment  of  High  Court 
upon  such  reference. 

619«     The  High  Court  shall  hear  the  parties  to  the 
^     *  «.  ,_     case  in  which  the  reference  is  made,  in 

Judgment     of    High  u        .i     •  ^«  i      j 

Court  to  be  transmit-     pcrsou   or  by   their  respective  pleaders, 
t^.  and  case  disposed     ^nd  shall   decide  the  point  so  referred, 

ot  accoraingly.  iin  •  i»»»i 

and  shall  transmit  a  copy  ot  its  judgment^ 
under  the  signature  of  the  Registrar,  to  the  Court  by  which 
the  reference  was  made  ;  and  such  Court  shall,  on  the  receipt 
thereof,  proc^eed  to  dispose  of  the  case  in  conformity  with 
the  decision  of  the  High  Court. 

"  Snch  Oonrt  shaU proceed  to  dispose  of  the  case  in  confor- 
mity with  the  decision  of  the  High  Court."— In  Yule  &  Co.  v.  Mahomed 
Hossain  (x)  the  Small  Cause  Court  passed  a  decree  for  the  plaintiff s  contingent  on 
the  opinion  of  the  High  Court.  The  High  Court  held  that  upon  the  case  presented 
by  the  plaintiffs,  they  could  not  recover.  The  judgment  of  the  High  Court  was 
transmitted  to  the  Small  Cause  Court,  and  the  Small  Cause  Court  Judge,  instead 
of  entering  judgment  for  the  defendants,  allowed  the  suit  to  be  withdrawn  by  the 
plaintiffs  with  liberty  to  them  to  bring  a  fresh  suit  under  s.  373.  Upon  a  rule 
obtained  by  the  defendants  under  s.  622,  it  was  held  by  the  High  Court,  that  under 
s.  619  the  Small  Cause  Court  was  bound  on  receipt  of  the  decision  of  the  High 
Court  "  to  dispose  of  the  case  in  conformity  with  that  decision,"  and  to  enter 
judgment  for  the  defendants. 

620«     Costs  (if  any)  consequent  on  a  reference  for  the 
Costs  of  reference  to     Opinion  of  the  High  Court  shall  be  costs 

High  Court.  Jj^  the  caSC. 

{w)    Bhanaji  t.  De  BHto,  30  Bom.  226.  i  (ob)    24  CaL  129. 
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621.     When  a  case  is  referred  to  the  High  Court  un-    02i5(28 
Power  to  lUter,  &c.,     ^^^  ^his  Chapter,  the  High   Court  may 
decrees  of  Court  mai^.     returu  the  CBse  for  amendment,  «nt)  may 
ing  reference.  RlteTy  Cancel,  or  sct  aside  any  decree  or 

order  which  the  Court  making  the  reference  has  passed  in 
the  case  out  of  which  the  reference  arose,  and  make  such 
order  as  it  thinks  fit. 

622*  The  High  Court  may  call  for  the  record  of  any 
Power  to  call  for  ^^^  ^^  ^^^^*^  °^  appeal  lics  to  the  High 
record  of  cases  not  ap-  Court,  if  the  Court  by  which  the  case  was 
peaiabie  to  High  Court,  decided  appears  to  have  exercised  a  juris- 
diction not  vested  in  it  by  law,  or  to  have  failed  to  exercise 
a  jurisdiction  so  vested,  or  to  have  acted  in  the  exercise  of 
its  jurisdiction  **  illegally  or"  with  material  irregularity  ;  and 
may  pa^s  such  order  in  the  case  as  the  High  ( 'ourt  thinks  fit, 

Bevisional  or  Extraordinary  Jurisdiction.— The  jurisdiction  exercised 
by  the  High  Courts  under  this  section  is  called  Revisional  or  Extraordinary'  Juris- 
diction. 

When  revisional  jurisdiction  can  be  exercised.— The  powers  of  the 

High  Court  under  this  section  can  only  be  invoked  in  cases  in  which  no  appeal 
lies  to  the  High  Court,  provided 

(1)  the  Court  by  which  the  case  was  decided  appears  to  have  assumed  a 
jurisdiction  not  vested  in  it  by  law,  or 

(2)  it  has  failed  to  exercise  a  jurisdiction  vested  in  it  by  law,  or 

(3)  it  has  acted  in  the  exercise  of  its  discretion  illegally  or  with  material 
irregularity. 

High  Court's  powers  of  revision  —  in  the  exercise  of  revisibnal  powers, 
it  is  not  the  duty  of  the  High  Court  to  enter  into  the  merits  of  the  evidence;  it  has 
only  to  see  whether  the  requirements  of  the  law  have  been  duly  and  properly 
obeyed  by  the  Court  whose  order  is  the  subject  of  revision,  and  whether  the  irregu- 
larity' as  to  failure  or  exercise  of  jurisdiction  is  such  as  to  justify  interference 
with  the  order  {y).  If  the  High  Court  finds  that  the  external  conditions  of  juris- 
diction, of  investigation  and  of  command  have  keen  satisfied  by  the  inferior  Court, 
it  will  not  substitute  its  own  appreciation  of  evidence,  or  its  own  judgment 
thereon,  for  the  determination  of. the  inferior  Court,  in  any  matter  committed  by 
the  Legislature  to  the  discretion  of  the  inferior  Court  (s). 

Where  no  appeal  lies.— The  High  Court  cannot  act  under  this  section 
in  any  case  in  which  an  appeal  lies.  The  word  **  appeal "  is  not  confined  to  a 
first  appeal ;  it  includes  a  second  appoal.  Hence  there  can  be  no  revision  where 
a  second  appeal  lies  (a). 

Intt^locutory  orders.—Sinc^  there  can  be  no  revFsion  where  an  appeal  lies, 
there  can  be  no  revision  of  those  interlocutory  orders  that  are  appealable  under 
s.  588.    As  regards  interlocutory  orders  that  are  not  appealable  under  s.  588,. 


Muhammad  v.  Aiudhia,  10  AH.  467.  i  thura  Nath  v.    Umeah  Chandra,  1  CaL 

Shiva  T.  Jbrmt,  7  Bom.  Ml.  W.  N.  626, 6Sl. 

TirwpaH  v.  Vasaam,  20  Mad.  155;    Mo- 
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S.  682  it  has  been  held  by  the  Calcutta  High  Court  that  th^  are  subject  to 
revision  under  this  section  (6).  On  the  other  hand,  it  has  been  held  by  the  other 
High  Courts,  that  an  interlocutory  order  is  not  open  to  revision  at  all,  firs* 
because'  it  cannot  be  ssud  to  be  a  case  decided  within  the  meaaing  of  this  sectioo, 
and,  secondly,  because  a  party  aggrieved  by  such  an  order,  though  he  could  not 
appeal  from  the  order,  has  another  remedy  open  to  him  under  s.  691,  namely,  to 
make  the  alleged  wrongfulness  of  the  order  a  ground  of  appeal  from  the  decree 
in  the  suit  (c). 

Otber  remedy  open. — ^The  powers  conferred  upon  the  High  Court  by  this  sec- 
tion are  discretionary.  Hence  though  a  party  may  not  have  a  remedy  by  way  of 
appeal,  the  High  Court  may  in  the  exercise  of  its  discretion,  refuse  to  interfere 
under  this  section  in  a  case  where  there  is  any  other  remedy  open  to  the  part>'. 
**Thc  especial  and  extraordinary  remedy  by  invoking  the  revisional  powers  of  this 
Court  should  not  be  exercised  unless  as  a  last  resource  for  an  aggrieved  litigant " 
(<Q.  *'  The  recognized  rule  ...  is  that  if  a  party  to  civil  proceedings  applies  to 
us  to  exercise  our  powers  under  s.  622,  he  must  satisfy  us  that  he  has  no  other 
remedy  open  to  him  under  the  law  to  set  right  that  which  he  says  hsis  been  illegally  t 
irregularly  or  without  jurisdiction  done  by  a  subordinate  Court  **  (e).  The  other 
remedy  referred  to  above  must  be  a  certain  and  conclusive  remedy  allowed  b^'  law 
in  cases  where  no  appeal  lies.  Thus  no  application  will  be  entertained  to  revise 
an  order  made  under  s.  280,  281  or  282,  for  though  no  appeal  lies  from  such  an 
order,  the  party  agsunst  whom  the  order  is  made  has  a  special  remedy  by  v.'vy 
of  suit  under  s.  288  of  the  Code  (/).  Similarly  no  application  will  be  entertained 
to  revise  a  decree  passed  in  a  suit  for  possession  instituted  under  s.  9  of  the 
Specific  Relief  Act,  1877,  for  though  no  appeal  lies  from  a  decree  passed  in  such 
suit,  the  party  against  whom  the  decree  is  made  is  not  precluded  from  instituting 
a  regular  suit  to  establish  his  title  to  possession  {g).  But  if  the  remedy  is  a 
•doubtful  one,  the  High  Court  will  interfere  by  way  of  revision  under  this 
section  (h).  And  even  where  the  party  aggrieved  has  some  other  remedy  open  to 
him  which  is  both  certain  and  conclusive,  the  High  Court  will  in  an  exceptional 
<:ase  interfere  by  way  of  revision  under  this  section  (i). 

High  Oourt  may  call  for  record.  ~  The  powers  of  revision  given  by  this 
:section  are  very  wide,  and  the  High  Court  can  of  its  own  motion  call  upon  any 
record  under  this  section,  if  it  appears  desirable  so  to  do  to  that  Court  (/).  It 
is  not  necessary  to  the  exercise  of  its  powers  under  this  section  that  it  should  be 
put  into  motion  by  a  party  aggrieved  by  the  proceeding  complained  of  (k). 
Whether  the  High  Court  will  act  under  this  section  on  the  report  of  a  District 
Court  or  any  other  Court  on  a  matter  decided  by  an  inferior  Court,  depends 
upon  the  practice  of  each  Court  (/). 


(6)    Bhapi  v.  Bam  Pershad,  14  Cal.  768,  780. 
(c)    Chattar  Singh   v.  Lekhrqj,   5  AU.   293; 

Farid   Ahmad   v.    DulaH,  6   All.   233; 

Nisam  of  Hyderabad,  in  re,  9  Mad.  256 ; 

Motilal  V.  Nana^  18  Bom.  35 ;  Dam^odar 

V.  Baghwnath,  ^  Bom.  551. 
id)    Sheo  Prasad  v.  Kastura  Kuar,  10   All. 

119,122. 
<e)    Goma  Daa  t.    Alaf  Khan,   11  All.  383; 

GuUe  V.  Jai8rq;\  15  All.  405. 
</)    Sheo  PniMd  v.   Etutura  Kuar,  10   All. 

119 ;  litiachan  v.  VeUmpan,  8  Mad.  484. 
ig)   Bhundal  v,  Pandol.  12  Bom.  221;  Vara 

Isaballi  v.    Daudihai,   14   Bom.    371; 

Kaahinath  t.  Narui,  21  Bom.  731. 


(?})  Ghulam  v.  Dtoarka  Prasad,  18  All. 
163,  168. 

(i)    Debi  Daa  v.  E/u*  Huaain,  28  AU.  72. 

(/)    BUheshar  vTkari  Singh,  5  All.  42. 

ik)  Pttrcm  Mai  y.  Janki  Perahad,  28  Cal.  680; 
Golam  Mahammad  v.  8aroda,A  Cal.  W.N. 
695;  Debi  Das  r.  Ejda  HtCMUft,  28  All.  72. 

(l)  In  Mahomed  v.  Goluek  Doss,  7  C.L.B.  191. 
and  Pandu  t.  Bhavdu,  21  Hom.  806,  the 
High  Court  declined  to  interfere.  In 
Anthony  v.  Dupont,  4  Mad.  217,  and 
Collector  of  Manara  t.  Krishnama,  IS 
Bom.  78,  the  High  Court  exercised  its 
rerisional  powers. 
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Bzerdfle  by  Ctoart  of  jurisdiction  not  vested  in  it  by  law.—  S.  6M 
In  order  to  determine  the  **  jurisdiction  *^  of  a  Court,  we  must  determine  the 
pecuniary  limits  of  its  jurisdiction,  the  territorial  limits  of  its  jurisdiction,  and  its 
jurisdiction  as  regards  the  subject-matter  of  a  suit  or  other  proceeding.  These 
limits  are  fixed  by  the  particular  Act  by  which  the  Court  is  constituted.  If  a 
Court  assumes  a  jurisdiction  which  is  in  excess  of  the  limits  of  the  jurisdiction 
vested  in  it  by  law,  the  High  Court  to  which  such  Court  is  subordinate  may 
exercise  its  revisional  powers  under  this  section.  But  the  High  Court  will  not 
interfere  in  revision  unless  the  facts  from  which  want  of  jurisdiction  on  the  part 
of  a  subordinate  Court  may  be  inferred  are  patent  upon  the  face  of  the  record  (m). 
As  to  the  distinction  between  absence  of  jurisdiction  and  irregular  exercise  of 
jurisdiction^  see  notes  to  s.  16  under  the  head  **  Absence  of  jurisdiction,  *'  p.  51 
ante.    See  also  notes  to  s.  15,  pp.  48  smd  49. 

Over-valuation  and  under-valuation  of  suits, — The  provisions  of  s.  11  of 
the  Suits  Valuation  Act  (p.  375  ante)  apply,  in  so  far  as  they  are  applicable,  to 
the  High  Court  exercising  revisional  jurisdiction  under  the  present  section.  See 
notes  to  s.  15,  p.  50  ante. 

Failure  to  exercise  jnrisdiction* — Where  a  Court,  having  jurisdiction  to 
act  in  a  matter,  declines  jurisdiction  in  the  matter,  this  section  will  apply.  Thus 
where  a  Court  has  jurisdiction  to  accept  a  plaint  (n),  or  to  execute  a  decree  (o), 
but  refuses  to  accept  the  plaint  or  to  execute  the  decree  on  the  ground  that  it  has 
no  jurisdiction,  the  High  Court  will  interfere  under  this  section.  Similarly  where 
a  Court  refused  to  confirm  a  sale  under  s.  312,  believing  that  it  had  no  power  to 
do  so  when  an  objection  was  raised  by  the  purchaser  to  the  sale  on  the  ground  of 
misrepresentation,  it  was  held  by  their  Lordships  of  the  Privy  Council  that  the 
case  was  one  in  which  the  Court  had  failed  to  exercise  jurisdiction  vested  in  it  by 
law,  and  that  the  decision  was  therefore  liable  to  be  revised  by  the  High  Court 
under  the  present  section  (^).  ^  • 

Wbere  a  Oonrt  in  the  exercise  of  its  jurisdiction  has  acted  illegally 
or  with  material  irregularity>^-This  part  of  the  section  contemplates  cases 
other  than  those  referred  to  previously  in  the  same  section,  namely,  where  the 
Court  has  either  exercised  a  jurisdiction  not  vested  in  it,  or  refused  to  exercise  a 
jurisdiction  vested  in  it.  It  is  intended  to  refer  to  the  class  of  cases  where  the 
■Court  having  jurisdiction  and  exercising  it  appears  to  have  acted  illegally  or 
with  material  irregularity  in  the  exercise  of  such  jurisdiction  (q).  The  leading 
ease  on  the  subject  is  that  of  Amir  Hassan  Khan  v.  Sheo  Baksh  Singh  (r),  decided 
by  their  Lordships  of  the  Privy  Council  in  the  year  1884.  In  that  case  it  was  laid 
down  by  their  Lordships  that  where  a  Court  has  jurisdiction  to  decide  the  question 
before  it  and  in  fact  decides  such  question,  it  cannot  be  regarded  as  acting  in  the 
•exercise  of  its  jurisdiction  illegally  or  with  material  irregularity  merely  because 
its  decision  is  erroneous.  The  mere  fact  that  the  decision  of  the  Court  is  wrong 
— whether  it  may  be  wrong  upon  the  facts  or  in  law— affords  no  ground  for  the 
interference  of  the  High  Court  under  this  section.  In  the  course  of  the 
Judgment  their  Lordships  said:  **The  question  then  is,  did  the  judges 
of    the     lower    Courts    in    this    case,    in    the    exercise  of    their  jurisdiction, 


<m)    Mihr  Ali  v.  Muhammad  Huaen^  14  All.  413. 
(n)    Zamiran  t.  Fateh  Ali,  32  CaL  146 ;  Bodo- 

mi  Kuar  v.  Diim  Bat,  8  All   111. 
[o)    Shamrav  t.  Nilon^  10  Bom.  200. 
>)   Bir/Mohun  y.  Mai  Umq  Nath,  20  Cal.  8, 

19  I.A.  154. 


n. 


(q) 

(r) 


Krittamma  t.  Ohamit  17  Mftd.  410,  421. 
11  Cal.  6. 11  LA.  2^7;  Muhammad  Yutuf 

Khan  ▼.  Abdul  Bahman  Khan,  16  Oal. 

749, 16  I. A.  104;  ParoBurama  v.  SethieTt 

27  Mad.  504. 
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Ik  688      ^^^  illegally    or    with    material  irregularity  ?    It  appears  that  they  had  perfect 
jurisdiction  to  decide  the  question  which  was  before  them   [namely,  whether  the 
suit  was  barred  as  f«5 /Miifcaf a] ,  and  the>' did  decide  it.     Whether  they  decided 
it  rightly  or  wrongly ^  they  had  jurisdiction  to  decide  the  case ;  and  even  if  they 
decided  wrongly,  they  did  not  exercise  their  jurisdiction  illegally  or  with  material 
irregularity.**     Following  this  decision,  it  has  been  held  that  the  High  Court  will 
not  interfere  under  this  section,  merely  because  the  lower  Court  wrongly  decided 
that  the  suit  was  barred  by  limitation  (s),  or  that  it  was  barred  »s  res  judicata  it), 
or  because  the  lower  Court  proceeded  upon  an  erroneous  construction  of  the 
.sections  of  an  Act  (m),  or  misunderstood  the  effect  of  a  docum ent  in  evidence  (v)» 
or  excluded  evidence  which  it  ought  to  have  admitted  (w).    The  cases  cited  above 
were  all  cases  in  which  the  Court  had  jurisdiction  to  decide  the  question  before 
it,  and  in  fact  decided    the    question,  but    the    decision  was   impeached  as  being 
erroneous  in  law  and  was  sought  to  be  revised  under  the  present  section.     In  all 
those  cases  the  High  Court  held  that  though  there  was  an  error  in  law,  the  decision 
was  not  open  to  revision,  on  the  ground  that  a  mere  error  in  law  is  not  an  "illega- 
lity** within  the  meaning  of  this  section.    In  all  these  cases  the  High  Court  might 
well  say  [to  use  the  words  of  their  Lordships  of  the  Privy  Council  in  another 
case  (jr)]  :     "It  (the  lower  Court)    made  a  sad  mistake,   it  is  true,  but  a  Court 
has  jurisdiction  to  decide  wrong  as  well  as  right.** 

The  decision  in  Amir  Hassan  Khan^s  case  presupposes  jurisdiction  in  the 
Court  whose  decision  is  sought  to  be  revised  on  the  ground  of  an  error  in  law. 
Hence  the  principle  of  that  decision  could  not  apply  where  the  error  in  law  is  the 
basis  of  the  assumption  of  a  jurisdiction  by  a  Court  which  is  not  vested  in  it  by 
law  (y').  Thus  if  a  Court,  proceeding  upon  an  erroneous  construction  of  a  section 
of  an  Act,  assumes  a  jurisdiction  which  is  not  vested  in  it  by  law,  the  High  Court 
will  interfere  in  revision,  and  set  aside  the  decree  of  the  lower  Court  as  one 
passed  without  jurisdiction  (z).  Similarly  if  a  Court  wrongly  decides  that  a» 
suit  is  of  a  civil  nature,  and  entertains  the  suit  instrad  of  declining  to  entertain  it, 
the  decision  is  open  to  revision  under  the  first  branch  of  this  section,  for  no  civil 
Court  is  competent  to  entertain  a  suit  which  is  not  of  a  civil  nature  (a) :  see 
s.  1 1  above. 

Amir  Hassan  Khan*s  case  decides  what  an  illegality  or  material  irregula- 
rity «'$  not.  What  then  is  an  illegality  or  material  irregularity  within  the  mean- 
ing  of  this  section  ?  To  find  an  answer  to  this  question  the  Courts  here  have 
adopted  Amir  Hassan  Khan*s  case  as  the  basis.  Different  interpretations  have 
been  put  by  different  judges  upon  the  decision  in  that  case,  and  hence  we  have 
a  number  of  conflicting  views  on  the  meaning  of  the  words  in  question,  of  which 
the  principal  ones  are  set  forth  below  : — 

1.  That  the  words  **  acted  in  the  exercise  of  its  jurisdiction  illegally  or 
with  material  irregularity  "  refer  only  to  an  error  of  jurisdiction,  and  apply  only 
to  the  cases  of  the  kind  referred  to  in  the  next  preceding  paragraph  (6).  As 
against  this  view  it  has  been  said  that  the  words  in  question  did  not  occur  in  Act 
X  of  1877  (Code  of  Civil  Procedure),  that  they  were  first  introduced  by  the  amend- 
ing Act  of  1879,  that  errors  of  jurisdiction  had  already  been  provided  for  by  the 


I 


e> 


9undar  Singh  t.  Doru  ShanAar,  ao  AIL  78. 

Amritrav  v.  BaZkrithna.  11  Bom.  488. 

Bdbhabav,  Nooriehain,  13  Cal.  90;  KrUhna 
V.  Kedofmath,  K  Cal.  446 ;  Kali  Oha/ran 
V.  Sarat  Ohunder,  30  Cal.  307;  Qanga 
Charam  v.  Shoehi  Bhu$han^  32  Cal.  572; 
Bam  atngh  v.  Salig  Bam,  28  All.  84. 

Daarath  Bai  v.  Sheodin,  16  All.  30. 

Madhavrav  Y,  €Mabbhui,  23  Bom.  177; 
Enat  MsmdHl  t.  Baloram,  3Cal.  W.  N. 


581. 
(s)    MaXkar/wn  t.  NarharU  25  Bom.  337, 27  LA. 

216* 
(y)    Maniiha  v.  Siyali,  11  Mad.  220. 
(m)    Vithvamhhar  v.  Vatudev,  16  Bom.  706« 
(a)    Bou  T.  Pitambar.  25  AU.  509:    see  the 

Judgment  of  Blair,  J.,  on  p.  525  of  the 

report. 
(6)   Mogni  Bam  r.  Jiwa  Lai,  7    AU.    336; 

BadamiKuarv,  DimiBai^t  AU.UL- 
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Brst  two  clauses  of  the  section,  and  that  the  words  in  question  must  refer  there. 
fore  to  something  else  than  errors  of  jurisdiction  (c).  Moreover,  this  interpreta- 
tion completely  ignores  the  words  '*in  the  exercise  of  its  jurisdiction.'* 

2.  That  the  said  words  refer  to  errors  of  procedure  only  (d).  This  view 
proceeds  mainly  on  the  word  *•  acted."  According  to  this  view  an  erroneous 
decision  on  a  question  of  procedure  would  be  open  to  revision.  But  this  view  is 
opposed  to  the  Privy  Council  ruling  in  Amir  Hassan  Khan's  case  which  lays 
down  in  broad  terms  that  an  erroneous  decision — and  it  may  be  a  decision  on  a 
question  of  law,  or  a  question  of  fact,  or  even  a  question  of  procedure— is  not  an 
illegality  or  material  irregularity. 

3.  That  the  said  words  apply  to  cases  where  there  is  a  wilful  disregard 
or  conscious  violation  by  a  judge  of  a  rule  of  tow  or  procedure  {e).  This  view 
would  confine  the  Privy  Council  ruling  to  erroneous  decisions  proceeding  from 
ignorance  of  law  on  the  part  of  a  judge.  This,  (lowever,  is  engrafting  upon  the 
Privy  Council  ruling  a  limitation  to  the  effect  that  the  High  Court  can  interfere 
under  the  present  section  if  the  erroneous  decision  is  the  result  of  a  conscious 
violation  by  the  lower  Court  of  a  rule  of  law  of  procedure.  But  this  is  frittering 
away  and  whittling  down  the  effect  of  a  judgment  of  the  Judicial  Committee 
delivered  in  clear  and  precise  terms.  The  distinction,  moreover,  is  in  no  way 
warranted  by  the  Ismguage  of  the  present  section  (/).  But  there  is  one  argument 
in  support  of  the  present  view,  which  must  be  noted.  It  is  this,  that  if  the  section 
did  not  apply  to  cases  where  a  judge  consciously  violated  a  rule  of  law  or 
procedure,  a  District  Judge  may  wilfully  disregard  the  decisions  of  the  High 
Court,  or  even  of  the  Privy  Council,  and  there  would  be  no  check  upon  him  (^. 

4.  That  the  said  words  apply  to  cases  where  the  decision  complained  of 
is  vitiated  by  a  gross  and  palpable  error  (h).  This,  however,  is  engrafting 
upon  the  Privy  Council  ruling  a  limitation,  to  the  effect  that  the  High  Court 
can  interfere  under  this  section  if  the  erroneous  decision  is  the  result  of  a  gross 
and  palpable  error  (i). 

Of  those  four  views,  the  first  renders  the  words  **  illegally  or  with  material 
irregularity  "  entirely  superfluous,  but  some  meaning  must  be  attached  to  those 
words.  And  the  meaning  to  be  attached  to  those  words  must  not  conflict  with 
the  aforesaid  Privy  Council  ruling.  The  last  three  su*e  the  outcome  of  an  attempt 
to  give  some  meaning  to  the  words  in  question,  giving  effect  at  the  same  time  to 
the  Privy  Council  ruling. 

Having  noted  the  different  interpretations  put  upon  the  words  in  question, 
we  proceed  to  note  some  of  the  decisions :~ 

(1)  To  frame  an  issue  on  a  point  of  fact  admitted  by  the  defendant,  and  to 
dismiss  the  suit  on  the  ground  that  the  fact  is  not  proved,  is  an  ^MUegaUty** 
within  the  meaning  of  this  section  (;'). 

(2)  It  is  sm  '*  illegality,"  if  a  Court  passes  a  decree  on  an  unstamped 
hundi.  The  Stamp  Act  expressly  provides  that  an  unstamped  hundi  shall  not  be 
acted  upon  (J^).    See  Stamp  Act  I  of  1879,  s.  34,  now  Act  II  of  1^09,  s.  35. 


S.e88 
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Krittamma  t.  Olidpa,  17  Mad. 410, 414^15. 
Kriatamma  v,  Ohuma,  17  Mad.  410,  414-415- 
aMoav.Joma,!  Bom  341,  358^369;  Erii- 

tamma  v.  C/mmki,  17  Mad.  4ia 
KrUtamma  f.  OJuipa,  17  Mad.  410.  430. 
Bo$$  ▼.  Piiambar,  25  AU.  509,  5M  (p«r 

Stanley,,  a  J.). 
Mohuntv.Kheti€rM<miI>a8H,lCaiX.  W. 


N.  617 ;  EncU  Mondul  t.  Baloram,  3  Cal. 

W.  N.  581, 586 :  Vmkuhai  t.  LcOcshftutn, 

12  Bom.  617 
(i)    Enat  Mondul  r,  Baloram,  3  Cal.  W.  N. 

581, 583  (per  Maclean.  C.  J.) 
(f,    Owrakh  ▼.  Vithal,  11  Bom.  436. 
(k)    Chenbatapa  v.  Lakthrmmt  IS  Bom.  360. 
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S«  688  (3)    It  is  an  <*  illegality,"  if  the  appellate  Court  calls  in  question  the  admis- 

sibility of  a  document  not  duly  stamped  after  the  same  has  been  admitted  in 
evidence  in  the  Court  of  first  instance.  Such  a  course  is  manifestly  against  the 
provisions  of  the  Stamp  Act  by  which  it  is  enacted  that  when  an  instrument  has 
been  admitted  in  evidence,  such  admission  shall  not  be  called  in  question  at  any 
stage  of  the  same  suit  (1),  See  Stamp  Act  I  of  1879,  s.  34,  cl.  (3),  now  Act  II  of 
1899,  s.  35. 

(4)  It  is  a  **  material  irregularity'*  within  the  meaning  of  this  section,,  if  a 
Court,  taking  a  mistaken  view  of  the  questions  at  issue,  proceeds  to  determine  an 
issue  which  does  not  really  arise  in  the  case,  and  bases  its  decision  of  the  case  on 
a  determination  of  that  issue  (m). 

(6)  It  is  a  **  material  irregularity  *'  to  treat  the  delivery  of  a  summons  by 
the  post  to  a  person  who  was  not  shown  to  have  been  the  defendant  as  good  ser- 
vice, and  to  pass  a  decree  ex-parte  against  the  defendant  on  that  footing  (n). 

(6)    It  is  a ''material  irregularity''  to  attach  in  execution  of  a  Personal 
decree  against  a  defendant  property  which  he  holds  as  trustee  for  another  (o). 
We  shall  l^ve  this  subject  with  the  following  observations: — 

1.  It  is  no  **  decision"  at  all  within  the  mesming  of  the  judgment  in 
Amir  Hassan  Khan*8  case,  if  the  judge  does  not  apply  his  mind  to  the  matter 
before  him  (p), 

2.  It  is  submitted  that  contravention  of  an  express  provision  of  law  is  not 
merely  an  erroneous  decision  within  the  meaning  of  the  Privy  Council  case :  it  is 
an  **  illegality"  within  the  meaning  of  this  section.  Cases  (2Z)  and  (3)  cited  above 
are  instances  of  this  character. 

8.  It  is  further  submitted  that  disregard  of  the  fundamental  rules  of  justice, 
so  far  as  they  affect  procedure,  is  not  merely  an  erroneous  decision  within  the 
meaning  of  the  Privy  Council  case:  it  is  a  *' material  irregularity"  within  the 
meaning  of  this  section.    Cases  (1)  and  (4)  are  instances  of  this  character. 

As  to  case  (6)  it  may  be  said  that  it  cannot  be  reconciled  with  the  decision 
in  Amir  Hassan  Khan^s  case. 

Gross  miscarriage  of  justice,-~The  interference  of  the  High  Court  under 
this  section  in  cases  where  the  lower  Court  has  acted  illegally  or  with  material 
irregularity  would  be  confined  to  cases  where  the  illegality  or  irregularity  was 
such  as  had  occasioned  or  might  occasion  a  substantial  failure  of  justice  (q). 

Hanction  to  prosecnte.— Where  a  Civil  Court  acting  under  s.  195  or  s.  476 
of  the  Criminal  Procedure  Code  directs  the  prosecution  of  a  party  to  the  suit 
or  witnesses  before  it,  the  High  Court  has  no  jurisdiction  under  s.  489  of  that 
Code  to  call  for  the  proceedings  of  the  lower  Court.  But  it  has  power  under 
s.  622  of  the  Civil  Procedure  Code  to  call  for  the  proceedings  and  to  pass  on  them 
such  order  as  it  may  deem  expedient.  In  other  words,  the  application  lies  on  the 
civil  revisional  side  of  the  High  Court  and  not  on  the  criminal  revisbnal 
side  (r). 

Laches. — ^An  application  for  revision  will  not  be  entertained  unless  it  is 
made  without  unreasonable  delay  (s). 


a>  Shiddtma  v.  Irava,  18  Bom.  737.  17  Mad.  410,  at  p.  421. 

(m)    Venkubai  Y.Lakshman,  12  Bom.  617,  (r)    SaUij   Bam  v.  Banuii  Lai,  28  All.  564; 

in)  Jagannathj,  Bassoon,  IS  Bam,  GOS.  I  Bhttp  Ktmufor,^  the  matter  of  thspeti- 

(o)  Shard,  in  the  matter  of,  28  CaL  674.  Hon  of,  26  All.  249. 

(p)  See  iSu»«ra^maiY.  i>atm,32CaL296.316,       (t)   J>wrigaPraaady.8heoChum,A  AM.  IB^ 

ix  «^k.^^,    .    ^^  B(amakwtdY.8heoJatant6AlL}a&. 

(g)  Per  Daviee,  J.,  in  Zristofitma  y.  Chapti,  I 
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PART  VIII.  S-  688 

CHAPTER  XLVIL 
Of  Review  of  Judgment. 

Application  for  re-         623.     Adv  persoD  Considering  him- 
vicw  of  Judgment.  ^]i  aggrieved — 

(a)  by  a  decree  or  order  from  which  an  appeal  is 

hereby  allowed,   but  from  which  no  appeal 
has  been  pref err  ed  ; 

(b)  by  a  decree  or  order  from  which   no  appeal  is 

hereby  allowed  ;  or 

(c)  by  a  judgment  on  a  reference   from  a  Court  of 

Small  Causes, 

and  who,  from  the  discovery  of  new  and  important 
matter  or  evidence  which,  after  the  exercise  of  due  diligence, 
was  not  within  his  knowledge,  or  could  not  be  produced  by 
him  at  the  time  when  the  decree  was  passed  or  order  made 
or  on  account  of  some  mistake  or  error  apparent  on  the  face 
of  the  record,  or  for  any  other  sufficient  reason,  desires  to 
obtain  a  review  of  the  decree  passed  or  order  niade  against 
him, 

may  apply  for  a  review  of  judgment  to  the  Court  which 
passed  the  decree  or  made  the  order,  or  to  the  Court  (if  any) 
to  which  the  business  of  the  former  Court  has  been  trans- 
ferred. 

A  party  who  is  not  appealing  from  a  decree  may  apply 
for  a  review  of  judgment  notwithstanding  the  pendency 
of  an  appeal  by  some  other  party,  except  when  the  ground 
of  such  appeal  is  common  to  the  applicant  and  the  appel- 
lant, or  when,  being  a  respondent,  he  can  present  to  the 
appellate  Court  the  case  on  which  he  applies  for  the 
review. 

To  which  Oonrt  application  for  review  should  be  made.— /n  aU 

cases  of  an  appeal  from  a  decree  or  an  order,  the  appeal  is  heard  by  a  tribunal 
other  thsui  that  which  passed  the  decree  or  order.  In  the  case,  however,  of  a 
review,  the  application  should  be  made  to  the  Court  which  passed  the  decree 
or  to  the  Court  to  which  the  business  of  the  former  Court  has  been  transferred. 
See  also  s.  824. 
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S.  688  In  what  cases  a  party  may  apply  for  a  review.— A  party  aggrieved 

from  a  decree  or  a  judgment  specified  in  clauses  (a),  (b)  and  (c)  of  this  sectioo 
may  apply  for  a  review  in  any  of  the  following  cases : — 

I.  on  the  ground  of  the  discovery  of  new  and  important  matter  or 
evidence  which,  after  the  exercise  of  due  diligence,  was  not  within 
the  knowledge  of  the  party  or  could  not  be  produced  by  him  at 
the  time  when  the  decree  was  passed  or  order  made ;  or 

II.  on  account  of  some  mistake  or  error  apparent  on  the  face  of  the 
record ;  or 

III.  for  any  other  sufficient  reason. 

Procednre* — Where  a  party  aggrieved  by  a  decree  applies  for  a  review, 
the  application  may  either  be  admitted  or  rejected  (s.  626). 

If  the  application  is  rejected,  then  the  case  ends,  and  the  parties  are 
relegated  to  the  old  decree.  The  order  rejecting  the  application  being  final  under 
8.  629,  no  appeal  lies  therefrom.  But  the  party  aggrieved  may  appeal  from  the 
old  decree. 

If  the  application  is  admitted,  then  the  case  is  re-heard  and  may  result 
in  a  repetition  of  the  decree  or  in  some  variation  of  it.  In  either  case,  the 
whole  matter  having  been  re-opened,  there  is  a  fresh  decree  (t), 

I.  Discovery  of  new  and  important  matter  or  evidence  —When  a 
review  is  sought  on  the  ground  of  the  discovery  of  new  evidence,  the  evidence 
must  be  (1)  relevant,  and  (2)  of  such  a  character  that  if  it  had  been  given  in  the 
suit  it  might  possibly  have  altered  the  judgment  (u).  It  is  not  only  the  discovery 
of  new  and  important  evidence  that  entitles  a  party  to  apply  for  a  review,  but  the 
discovery  of  new  and  important  matter  which  was  not  within  the  knowledge  of 
the  party  when  the  decree  was  made.  A  sued  B  to  recover  a  sum  of  money 
alleged  to  be  due  under  a  certain  agreement,  and  obtained  a  decree.  B  appealed 
to  the  Privy  Council.  Pending  the  appeal,  A  brought  another  suit  against  B  to 
recover  another  sum  of  money  alleged  to  have  become  due  under  the  same  agree- 
ment, and  obtained  a  decree  on  the  strength  of  the  former  decree .  Their  Lordships 
of  the  Privy  Council  reversed  the  first  decree.  B  then  applied  for  a  review  of  the 
second  decree,  and  the  application  was  allowed  on  the  ground  that,  in  the 
circumstances  of  the  case,  the  Privy  Council  decision  was  "  new  and  important 
matter  **  on  which  to  apply  for  review  of  the  second  decree  (y).  This  decision 
stands  on  the  special  facts  of  the  case.  In  Amrit  Lai  v.  Madho  Das  (tr),  it  was 
held  that  where  a  judgment  is  based  upon  a  decision  of  a  Divisional  Bench  of 
the  High  Court,  and  that  decision  is  subsequently  overruled  by  the  Full  Bench, 
it  is  no  ground  for  a  review  of  the  judgment.  Nor  is  the  production  of  a  new 
ruling  or  authority,  which  if  brought  to  the  notice  of  the  Judge  at  the  first 
hearing  might  have  altered  the  judgment,  "  new  and  important  matter'*  within 
the  meaning  of  this  section  (;i;). 

n.  Mistake  or  error  apparent  on  the  fiice  of  the  record-— A 
review  may  be  granted,  whether  on  any  ground  urged  at  the  original  hearing*  of 
the  suit  or  not,  whenever  the  Court  considers  that  it  is  necessary  to  correct  an 
evident  error  or  omission  (y).    Thus  a  review  was  granted  where  an  error  on  a 


(l>   TadUalY.Fulehand,  30  Bom,  56, 

(tt)   ApwiBaOthire,  10  Biad.  73,  77,  13 1.  A, 


iv)    Wcuih 
(w)   6AU. 


hela  T.  MoMluSAn^  13  Bom  330. 


(«)  EU&m  T.  Btuhew,  1  Oal.  134;  AhdMl  SodiQ 
y.  ^&d«{  .Ijvii,  21  All.  152, 153. 

(V)  Kalu  T.  VUhraim^  1  Bom.  543;  CMn- 
tamomi  v.  FyaH,  6  B.  Ii.  B.  Ittw  Bot 
see  Shee  BaUm  v.  LappuKwtTt  SAll.  14. 
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point  of  law  was  apparent  on  the  face  of  the  judgment  (s).  Similarly  a  review 
was  granted  when  the  provisions  of  the  second  paragraph  of  s.  575  were  wrongly 
applied  (a). 

HI-  "For  any  other  snffident  reason*'' — These  words  mean  that  the 
reason  must  be  one  sufficient  to  the  Court  to  which  the  application  for  review 
is  made,  and  they  cannot  be  held  to  be  limited  to  the  discovery  of  new  and 
important  matter  or  evidence,  or  the  occurring  of  a  mistake  or  error  apparent 
on  the  record  (6).  Thus  in  Ghanshatn  v.  Lai  Singh  (c),  a  reference  to  the  Full 
Bench  was  disposed  of  in  the  absence  of  the  respondent.  The  respondent  proved 
that  his  absence  at  the  hearing  was  due  to  the  fact  that  the  notice  of  reference 
was  not  served  upon  him.  It  was  held  that  this  constituted  a  *'  sufficient  reason^* 
for  granting  a  review.  And  in  Sulleman  v.  The  New  Oriental  Bank  Corporation, 
Ld.  (d),  a  review  was  granted  on  the  ground  that  the  q  uestion  that  had  cropped 
up  at  the  bearing  was  one  of  great  general  commercial  importance.  In  Gopaly, 
Solomon  (e),  all  the  parties,  counsel  on  both  sides,  and  the  Judge,  were  at  the 
trial  of  the  suit  under  a  misapprehension  as  to  the  contents  of  a  document.  It 
was  held  that  this  was  a  "  sufficient  reason"  for  granting  a  review.  A  party  who 
not  only  had  an  opportunity  of  raising  a  question,  but  who  did  raise  it,  and  on 
argument  abandoned  it,  cannot  under  ordinary  circumstances  be  allowed  to 
agitate  that  question  on  review  (/). 

The  ground  of  review  must  be  something  which  existed  at  the  date  of  the 
decree,  and  the  section  does  not  authorize  the  review  of  a  decree  which  was 
right  when  it  was  made,  on  the  ground  of  the  happening  of  some  subsequent 
event  {g), 

Beview  granted  on  particular  ground.— Where  a  review  is  granted  on 
a  particular  ground,  it  is  in  the  discretion  of  the  Court  to  rehear  the  whole  case 
or  only  the  particular  point  on  which  the  review  has  been  granted  (/t). 

Beview  of  order— An  order  under  s.  409  refusing  leave  to  sue  as  a 
pauper,  is  subject  to  review  under  this  section  (»). 

Appeal  allowed  Imt  not  preferred.— After  an  appeal  has  been  preferred, 
no  application  for  review  can  be  made.  This  clearly  appears  from  cl.  (a)  of  the 
section.  An  appeal  is  none  the  less  <*  preferred"  within  the  meaning  of  this 
section,  though  it  may  be  dismissed  summarily  under  s.  651  of  the  Code.  Hence 
a  party  against  whom  a  decree  has  been  passed  is  precluded,  after  dismissal  of 
his  appeal  under  s.  551,  from  applying  for  a  review  (J).  But  if  the  appeal  is 
withdrawn,  it  is  as  though  no  appeal  had  been  *' preferred,"  and  hence  it  is  open 
to  the  party  to  apply  for  a  review  (/f), 

Beyiew  petition  followed  by  appeal.— A  party  who  has  applied  for  a 
review  of  a  decree  is  not  precluded  from  appealing  from  the  same  decree.  But 
where  an  application  is  made  for  a  review,  and  it  is  followed  by  an  appeal,  the 
Court  has  no  power  to  grant  the  review  and  re-hear  the  case.  The  reason  is  that 
once  an  appeal  is  filed,  it  is  the  appellate  Court  alone  that  is  seized  of  the  whole 
litigation,  and  the  lower  Court  has,  pending  the  decision  of  the  appeal,  no  juris- 


8/ #88 


{M)    Hharup  Chand   v.  Fat  Das9ee,  14  Cal. 

627;  Jatra  Mohun  t.  Auhhil  Chandra, 

24  Cal.  354,  336. 
(a)   Huaaini  Begam  v.  Collector  of  Muaaf- 

tamagar,  11  All.  176. 
(h)    Amir    Hasan  ▼.  Ahmad  AU,  9  AH.  36; 

Beasut  t.  HadAet  AhdooUah,  2  Cal.  131, 

3  I.  A.  221, 
(c)   9  AIL  61. 


i 


15  Bom.  267. 
13  Cal.  62. 

Subcmathi  t.  Suhraya,  2  Mad.  5S. 
Kotaghiri  Vmkata  v.  Vellanki  Vmkata^ 

ramu,  24  Mad.  1,  27 1.  A.  197. 
Hurhana  t.  Thakoor  Pttrshad,  9  Cal.  209. 
Adarji  T.  McmU^  4  Bom.  414. 
Bamappa  v.  Bnarma,SO  Bom.  625. 
FandM  y.  D£vdi>  7  Bom.  287. 
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SSf  diction  over  the  cause  and  can,  as  a  rule,  pass  no  order  therein.    It  was  so  held  by 

628-624-  the  High  Court  of  Madras  in  Ramanadhan  v.  Narayanan  (l).  This  view  is  oot 
inconsistent  with  the  decisions  in  Bharat  Chandra  v.  Ratngunga  (m),  sukI 
Thacoor  Prasad  v.  Baluck  Ram  (n).  For  in  the  former  of  these  cases,  when 
the  matter  of  review  was  finally  dealt  with  by  the  lower  Court,  no  appeal  y^nks 
pending y  as  the  one  which  had  been  presented  had  already  been  withdrawn. 
And  in  the  latter  case,  though  an  application  for  leave  to  appeal  to  the  Privy 
Council  had  been  made,  yet  it  had  not  been  granted  at  the  time  of  the  disposal  of 
the  review,  and  therefore  no  appeal  could  be  said  to  have  been  pending  when  the 
matter  of  review  was]  disposed  of  by  the  lower  Court.  In  a  recent  case,  how- 
ever, the  High  Court  of  Allahabad  appears  to  have  proceeded  on  the  assumption 
that  if  a  review  is  applied  for  before  an  appeal  is  filed,  the  pendency  of  the 
appeal  is  no  bar  to  the  disposal  of  the  matter  of  review  by  the  lower  Court.  In 
that  case  a  decree  appears  to  have  been  passed  for  the  plaintiff  in  respect  of  a 
part  of  his  claim.  The  plaintiff  applied  for  a  review.  Subsequently  the 
defendant  appealed  from  the  decree.  The  lower  Court  then  granted  the  review, 
and  modified  the  old  decree.  The  defendant  then  applied  for  a  hearing  of  his 
appeal.  It  was  held  that  the  old  decree  having  been  superseded  by  the  decree  as 
modified  on  review,  the  appeal,  which  was  from  the  old  decree,  could  not  be 
heard  (o). 

624«     Except  upon  the  grounds  o£   the  discovery  of 
T/i   ^u^^   o««i:^-      such     new    and    important     matter    or 

To    whom    apphca-  .j^  /•  i     •      i 

tions  for  review  may  evidence  as  aforesaid,  or  01  some  clerical 
^  "*^®'  error  apparent  on  the  face  of  the  decree, 

no  application  for  a  review  of  judgment,  other  than  that  of 
a  High  Court,  shall  be  made  to  any  Judge  other  than  the 
Judge  who  delivered  it. 

Scope  of  the  section^— The  penultimate  clause  of  s.  623  provides  that 
applications  for  a  review  of  judgment  must  be  made  to  the  Judge  who  delivered 
the  judgment  or  to  his  successor  in  office.  The  provisions  of  this  section  may  be 
stated  as  follows : — 

(1)  Where  a  judgment  is  delivered  by  a  High  Court  Judge,  the  application 
for  a  review  of  the  judgment  may  be  made  to  that  Judge  or  to  his  successor  in 

.  office  t  whatever  may  be  the  ground  on  which  review  is  sought. 

(2)  Where  a  judgment  is  delivered  by  a  Judge  .other  than  a  High  Court 
Judge,  the  application  for  a  review  of  the  judgment  may  be  made  to  the  Judge 
who  delivered  the  judgment  or  to  his  successor  in  office,  provided  the  review  is 
sought  on  the  ground  of 

(a)  the  discovery  of  new  and  important  matter,  or 

(b)  some  clerical  error  apparent  on  the  face  of  the  judgment. 

(3)  Where  a  judgment  is  delivered  by  a  Judge  other  than  a  High  Court 
Judge,  and  the  review  is  not  sought  upon  the  grounds  mentioned  above,  but  is 
sought  upon  other  grounds,  the  application  "shall  be  made"  to  the  very  Judge 
who  delivered  the  judgment,  and  cannot  be  made  to  his  successor  in  office  (P). 
Thus  if  a  review  is  sought  of  a  judgment  delivered  by  a  Judge  other  than  a  High 

(0    27  Mad.  602.  ,240.  .  .„  ^  i^ 

1m)    B.  L.  B.  F.  B.  362.  (p)    Soranaaponi  v.lfofioyiMMami,  8  Mad.  567 : 

ft)    ISC.  L.B.  64.  Moheahttr  Singh  T.  Bengal  Ocvemment. 

o)    Kanhaiya  Lai  ▼.  Baldoo  Proaod.  28  AU.  I  7  M.  L  A.  304 
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Court  Judge  on  the  ground  of  supposed  errors  of  judgment  (g),  or  if  a  review  is     ^^§%. 


684-628 


sought  of  an  order  made  by  such  a  judge  on  the  ground  that  the  order  was  passed 
in  the  absence  of  the  petitioner  and  without  giving  him  notice  o  f  the  hearing  (r), 
the  application  for  the  review  "  shall  be  made  "  to  the  judge  who  delivered  the 
judgment  or  made  the  order.  The  words  "  shall  be  made  '*  are  to  be  construed 
in  the  light  of  s.  626,  d.  (c),  so  that  the  requirements  of  this  part  of  the  section 
will  be  deemed  to  be  complied  with,  if  the  application  for  review  is  presented  to 
the  Judge  who  delivered  the  judgment  and  the  Judge  has  ordered  notice  to  issue 
to  the  opposite  party  under  cl.  (a)  of  that  section.  It  is  not  necessary  that  the 
application  should  also  be  disposed  of  by  the  Judge  who  delivered  the  judgment : 
it  may  be  disposed  of  by  his  successor  (5). 

625*     The  rules  hereinbefore  contained  as  to  the  form 
Form  of  applications    of  making  appeals   shall  apply,   mutatis 
for  review.  mutatidiSy  to  applications  for  review, 

626.    If  it  appears  to  the  Court  that 
je^tS"''**'''"'^*'^"'^'    there  is  not  sufficient  ground  for  a  re- 
view, it  shall  reject  the  application. 

If  the  Court  be  of  opinioD  that  the  application  for  the 
AppUcation   when       review  should   be  granted*  it  shall  grant 
^'^'^^-  the  same  and  the  Judge  shall  record  with 

his  own  hand  his  reasons  for  such  opinion  : 

Proviso.  Provided  that— 

(a)  tio  such  application   shall  be  granted  without 

£revious  notice  to  the  opposite  party  to  enable 
im  to  appear  and  be  heard  in  support  of  the 
decree  a  review  of  which  is  applied  for  ;  and 

(b)  no   such   application    shall    be   granted   on    the 

ground  of  discovery  of  new  matter  or  evidence 
which  the  applicant  alleges  was  not  within  hi& 
knowledge,  or  could  not  be  adduced  by  him^ 
when  the  decree  or  order  was  passed,  without 
strict  proof  of  such  allegation  ;  and 

(c)  an  application    made  under  section   624  to  the 

Judge  who  delivered  the  judgment  may,  if 
that  Judge  has  ordered  notice  to  issue  under 
proviso  (a)  to  this  section,  be  disposed  of  by 
his  succesf^. 

Seeording  of  reasons  when  review  granted.— The  provision  in  this 

section  that  a  Judge  granting  an  application  for  a  review  "  shall  record  with  his 

(a)   Behari  LaU  Y.MwngolaNath,  5  CaiLllO.    \  («)    Oonpat  t.  Tivoit,  16  Bom.  603. 
(r)    Khema  t.  Dha^  14  Bom.  101.  I 
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own  hand  his  reasons  for  such  opinion,**  is  '*  rather  a  direction  to  the  Judge  how 
to  act  when  he  has  decided  to  grant  the  application  than  a  condition  of  granting 
it.**  It  was  so  stated  by  their  Lordships  of  the  Privy  Council  in  Shankar  Bakah 
V.  Bulwant  Singh,  where  it  was  held  that  the  omission  to  record  the  reasons  was 
not  a  good  ground  for  granting  special  leave  to  appeal  to  the  Privy  Council  (f). 

627.  If  the  Judge  or  Judges  or  any  one  of  the  Judges, 

who  passed  the  decree  or  order,  a  review 
vicw^in^c^urt  consist,     of  which   IS   applied   for,   continues  or 
mg  of  two  or  more     continue  attached  to  the  Court  at  the  time 
"  ^^**  when  the  application  for  a  review  is  pre- 

sented, and  is  not  or  are  not  precluded  by  absence  or  other 
cause,  for  a  period  of  six  months  next  after  the  application, 
from  considering  tbe  decree  or  order  to  which  the  applica- 
tion refers,  such  Judge  or  Judges  or  any  of  them  shall  hear 
the  application  and  no  other  Judge  or  Judges  of  the  Court 
shall  hear  the  same. 

Judge  attached  to  the  Court*— Where  a  Judge  of  the  High  Court  was 
absent  on  leave,  and  another  was  appointed  to  officiate  for  him,  it  was  held  that 
he  was  not  attached  to  the  Court  within  the  meaning  of  this  section  (u). 

Ho  other  Judge  shall  hear* — Where  an  application  for  a  review  was 
admitted  by  two  Judges  of  the  Calcutta  High  Court,  and  one  of  them  subsequently 
left  on  furlough,  it  was  held  that  the  application  should  be  disposed  of  by  the 
other  Judge,  and  that  the  Chief  Justice  had  no  power,  having  regard  to  the  pro- 
visions of  this  section,  to  appoint  a  Bench  to  hear  the  application  (v). 

628.  If  the  application  for  a  review  be  heard  by  more 
Application  when     than  ouc  Judgc  and  the  Court  be  equally 

rejected.  divided,  the  application  shall  be  rejected. 

If  there  be  a  majority,  the  decision  shall  be  according 
to  the  opinion  of  the  majority, 

629«     An  order  of  the  Court  for  rejecting  the  applica- 
Order  of  rejection     tiou  shall  be  final ;    but  whenever   such 
application    is    admitted,   the  admission 
may  be  objected  to  on  the  ground  that 
it  was — 

(a)  in  contravention  of  the  provisions  of  section  624, 

(b)  in  contraventiou  of  the  provisions  of  section  626, 

or 

(c)  after  the  expiration  of  the  period  of  limitatidn 

prescribed  therefor  and  without  sufficient  cause. 


final. 

Objections   to   ad- 
mission. 


it)  27  CaL  333,  27  I.A.  79.  The  Judgment  In 
Gyanwid  t.  Sepin,  22  uaL  734,  and 
Mdnieka  ▼.  GurWtafiii,  23  Mad.  496,  must 
now  be  read  subject  to  the  observations 
of  their  Lordships  of  the  Privy  Council 


in  jShanfcar  BafctVs  case, 
(u)   Auhhoy  Chum  v.  Shamont,  16Cal.  788, 

792. 
iv)   lb. 
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Such  objection  may  be  made  at  once  by  an  appeal  against 
the  order  granting  the  application,  or  may  be  taken  in  any 
appeal  against  the  final  decree  or  order  made  in  the  suit. 

Where  the  application  has  been  rejected  in  consequence 
of  the  failure  of  the  applicant  to  appear,  he  may  apply 
for  an  order  to  have  the  rejected  application  restored  to  the 
file,  and,  if  it  be  proved  to  the  satisfaction  of  the  Court  that 
he  was  prevented  by  any  sufficient  cause  fi^om  appearing 
when  such  application  was  called  on  for  hearing,  the  Court 
may  order  it  to  be  restored  to  the  file  upon  such  terms  as  to 
costs  or  otherwise  as  it  thinks  fit,  and  shall  appoint  a  day  for 
hearing  the  same. 

No  order  shall  be  made  under  this  section  unless  the 
applicant  has  served  the  opposite  party  with  notice  in 
writing  of  the  latter  application. 

No  application  to  review  an  order  passed  on  review  or 
on  an  application  for  a  review  shall  be  entertained. 

Appeal:— 

( i )  Order  rejecting  application  for  review,^  No  appeal  lies  under  the 
Code  from  an  order  rejecting  an  application  for  review,  for  the  section  says  that 
*such  an  order  is  final.  Nor  does  an  appeal  lie  under  cl.  15  of  the  Letters 
latent,  for  the  said  clause  is  controlled  by  the  express  provisions  of  this  section, 
and  even  if  it  is  not  so  controlled,  an  order  rejecting  an  application  for  review 
is  not  a  *< judgment*^  within  the  meaning  of  the  said  clause  (tc;).  Nor  is  the  order 
open  to  revision  under  s.  622  of  the  Code,  for  even  if  it  is  wrong,  it  is  no  more 
than  an  erroneous  exercise  of  discretion  (x). 

{it)  Order  admitting  application  for  review.^ An  appeal  lies  from  an 
^order  admitting  an  application  for  review  only  in  the  three  cases  mentioned  in 
the  present  section.  In  cases  other  than  those  specified  in  the  section  no  appeal 
lies  either  under  this  section  or  under  cl.  15  of  the  Letters  Patent  (37).  Thus  if 
an  appeal  is  preferred  from  an  order  admitting  an  application  for  review  on  the 
ground  that  the  alleged  ''sufficient  reason**  for  which  the  application  was  ad- 
mitted did  not  constitute  ''sufficient  reason**  within  the  meaning  of  s.  622,  the 
appeal  should  not  be  entertained,  for  the  insufficiency  of  the  reason  for  which 
an  application  for  review  is  admitted  is  not  one  of  the  grounds  of  appeal  men- 
tioned in  the  present  section  (s).  If  an  appeal  is  entertained  in  such  a  case, 
the  order  of  the  appellate  Court  may  be  set  aside  in  revision  under  s.  622  on  the 
ground  of  "material  irregularity  **(«). 

(Hi)  Second  appeal  front  order  passed  in  appeal  under  this  section, — 
No  second  appeal  lies  from  an  order  passed  in  appeal  from  an  Order  admitting 


8.  ose 


iw)    Aehaya  ▼.  Batnavelu^  9  Mad.  253. 

(OB)    Bam  Zal  y.  Batan  Xol,  26  AIL  572. 

(V)   Bombay  and  PerHa  Stemn  Navigation  Co. 

T.  ZuarU  12  Bom.    171;  Munni  Bam  ▼. 

Biihen  Perka$h^  24  CaJ.    878;  Daryal 


Bihi  ▼.  BadH  Prasad,  18  All.  44 ;  Aubhoy 
Chum  ▼.  ShamonU  16  Cal.  788. 

(«)    AliAkbar'9,KvinhedAUtinASLB)B. 

(a)    AhdvXSaaiq-v^AhduXJbix^llMLVSl, 
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an  application  for  review.  A  applies  for  a  review,  and  the  application  is  ad- 
mitted, B  appeals  from  the  order  admitting  the  application.  Whether  the 
appellate  Court  confirms  or  sets  aside  the  order  of  the  lower  Court,  no  second 
appeal  lies  to  the  High  Court  from  the  order  of  the  appellate  Court.  The  reason 
is  that  the  only  section  under  which  a  second  appeal  lies  is  s.  584,  and  under 
that  section  no  second  appeal  can  be  preferred  except  from  a  decree,  and  the 
order  of  the  appellate  Court  in  the  case  put  above  cannot  be  said  to  be  a 
"decree"  (6). 

Gronnd  of  Oldection  in  flnal  aivpeal.— in  appeal  from  the  final  decree 
in  the  suit  sui  order  admitting  sui  application  for  review  can  only  be  challenged 
upon  the  three  grounds  specified  in  the  section,  and  no  other  (c). 

Second  apillication  for  review.— Though  an  order  rejecting  an  applica- 
tion for  review  is  final,  it  does  not  preclude  a  second  application  for  review  on 
grounds  different  from  those  taken  in  the  first  application  (J)« 

Where  application  for  review  is  time-barred.— The  period  for  an  appli- 
cation for  review  of  judgment  by  a  Provincial^Court  of  Small  Causes  is  15  days  from 
the  date  of  the  decree,  by  the  High  Court  in  the  exercise  of  its  original  jurisdiction 
20  days,  and  by  other  Courts  90  days  [Limitation  Act,  arts.  160A,  162,  173]. 
But  the  Court  may  admit  the  application  after  the  period  of  limitation,  if  the 
applicant  satisfies  the  Court  that  he  had  sufficient  cause  for  not  making  the 
application,  within  the  prescribed  period  [Limitation  Act,  s.  5].  Where  a  second 
application  for  review  is  made  after  the  period  of  limitation,  the  mere  fact  that  the 
second  application  was  not  made  because  the  first  was  pending  does  not  constitute 
'^sufficient  cause  **  for  admitting  the  second  (e).  If  an  application  for  review  is 
admitted  after  the  period  of  limitation  on  the  ground  that  the  applicant  had  shown 
sufficient  cause,  the  orderadmitting  the  application  may  be  appealed  from  as  provi- 
ded by  cl.  (c)  of  the  first  paragraph  of  this  section,  and  the  order  may  be  set  aside  In 
appeal  if  the  appellate  Court  holds  that  there  was  no  sufficient  cause  for  admitting 
the  application  after  the  period  of  limitation  (/). 

Beview  granted  Without  Jurisdiction.- if  a  review  is  granted  in  a  case 
where  the  Court  hzsno  jurisdiction  to  grant  it,  no  appeal  lies  from  the  order  granting 
the  review,  for  absence  of  jurisdiction  is  not  one  of  the  grounds  of  appeal  mentioned 
in  this  section.  But  the  order  being  one  made  without  jurisdiction,  it  comes 
withih  the  purview  of  s.  622,  and  is  open  to  revision  {g), 

630.     When  an  application  for  a  review  is  granted,  a 

Registry  of  appUca-    ^^^  thereof  shall  be  made  in  the  register, 

tion  granted,  and  or-    and  the   Court   may  at  once  rehear  the 

der  for  rehearing.  ^^^  ^^  ^^^   g^^j^  ^^j^j,  '^^    regard  tO  the 

rehearing  as  it  thinks  fit. 


(()    Than  Singh  r,  Ohund^m  Singh,  11  Gal. 

296;  OoptU  Dm  ▼.  Alaf  Khan,  11  All.  383; 

Papayya  ▼.  CheUunayyti,  12  Mftd.  ISS; 

Kanti  Chunder  ▼.  SaUgram,  34  Cal.  319. 

See  also  Bote  ▼.  ^hiocL  13  Bom.  496. 
(e)   Baroda  Chum  ▼.  Gcbind  Pro$ad,  22  Cal. 


GoMnda  Bam  ▼.  Bhola  Nath,  15  CaL  432. 
Vaman  ▼.  MtOhari,  26  Bom.  485. 
iracKhoDoffT.BiiitiMin,  2  A1L287.         ^^ 
Bamanadhan  ▼.  Naiaya»um,  27  Had.  602, 
607 ;  CfhuniUa  v.  Simibai,  21  Bom.  329. 
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PART  IX.  33f53e 

CHAPTER  XLVIII. 
Special  Rules  relating  to  the  Chabteeed  High  Courts, 

631«     This  chapter  applies  only  to  High  Courts  which 

Chapter  to  apply  only     are  or  may  hereafter  be  established  under 

to  certain  High  Courts,     the  twenty-fourth   and    twenty-fifth   of 

Victoria,  Chapter  104  (An  Act  for  establishing  High  Courts 

of  Judicature  in  India). 

632.  Except  as  provided  in  this   chapter  and  in  sec- 
Appiication  of  Code    tion  652,  the  provisions   of  this  Code 

to  rfigh  Courts.  apply  to  such  High  Courts. 

633.  The  High  Court  shall  take  evidence,  and  record 
High  Court  to  record    judgments  and   orders   in  such  manner 

jud^ents  according  to    as     it    by    rulc    from    time    to     time 

its  own  rules.  jj^^^g 

•  634.     Whenever  a  High  Court  considers  it  necessary 
that  a  decree  made  in  the  exercise  of  its 

Power  to  order  cxe-  ,.  •    •       i    •    m   •      •    !•  ^«  i_       i  j 

cution  of  decree  before  Ordinary  original  civil  jurisdiction  should 
s^mainment  of  costs,  be  enforced  before  the  amount  of  the 
costs  incurred  in  the  suit  can  be  ascer* 
tained  by  taxation,  the  Court  may  order  that  the  decree 
shall  be  executed  forthwith,  except  as  to  so  much  thereof  as 
relates  to  the  costs ; 

and  as  to  so  much  thereof  as  relates  to  the  costs,  that 
execution  for   costs    the  decree  may  be  executed  as  soon  as 
subsequently.  t^c  amouut  of  the  costs  shall  be  ascer- 

tained by  taxation. 

635.  Nothing  in  this  Code  shall  be  deemed  to  author- 
Unauthorized  persons  ize  any  person  on  behalf  of  another  to 
not  to  address  Court.  address  the  Court  in  the  exercise  of 
its  ordinary  original  civil  jurisdiction,  or  to  examine  wit* 
nesses,  except  when  the  Court  shall  have  in  the  exercise 
of  the  power  conferred  by  its  charter  authorized  him  so  to 
do,  or  to  interfere  with  the  power  of  the  High  Court  to  make 
rules  concerning  advocates,  vakils,  and  attorneys. 

636*     Notices  to  produce  documents,  summonses   to 

Who  may  serve  pro-     wituesscs,   and     cvcry    Other    judicial 

cess  of  High  Court.  process,   issued  in   the  exercise  of  the 
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ordinary  or  extraordinary  original  civil  jurisdiction  of  the 
High  Court,  and  of  its  matrimonial,  testamentary,  and  in- 
testate jurisdictions,  except  summonses  to  defendants  issued 
under  section  64,  writs  or  execution,  and  notices  under  sec- 
tion 55i\y  may  be  served  by  the  attorneys  in  the  suits,  or  by 
STsons  employed  by  them,  or  by  such  other  persons  as  the 
igh  Court  by  any  rule  or  order  from  time  to  time  directs, 

637*  Any  non -judicial  or  ^'tia^/- judicial  act  which  this 
Non-judicial  acts  may  Code  requires  to  be  done  by  a  Judge, 
be  done  by  Registrar.  g^d  any  act  which  may  be  done  by  a 
Commissioner  appointed  to  examine  and  adjust  accounts 
under  section  394,  may  be  done  by  the  Registrar  of  the 
Court,  or  by  such  other  officer  of  the  Court  as  the  Court 
may  direct  to  do  such  act. 

The  High  Court  may,  from  time  to  time,  by  rule  de- 
clare what  shall  be  deemed  to  be  non-judicial  and  quasi-jxidi- 
cial  acts  within  the  meaning  of  this  section. 

638«     The  following  portions  of  this  Code  shall  not 
Sections  not  apply-     apply  to  the  High  Court  in  the  exercise 
oVnai  "cS$u  &c"     ^^  i^  ordinary  or  extraordinary  original 
tion.  civil  jurisdiction,   namely,    sections    16, 

17  and  1 9,  sections  54  clauses  (a)  and  (6),  57,  119,  160, 
182  to  186  (both  inclusive),  187,  189,190,  191,  192(80 
far  as  relates  to  the  manner  of  taking  evidence),  198  to  206 
(both  inclusive),  and  so  much  of  section  409  as  relates  to 
the  making  of  a  memorandum ; 

and  section  579  shall  not  apply  to  the  High  Court  in 
the  exercise  of  its  appellate  jurisdiction. 

Code  not  to  affect  Kothing  in  this  Code  shall  extend  or 

K«r„l"  :::&  mh-  ^  any  Judge  of  a  High  Court  in 

lion.  the  exercise  of  jurisdiction  as  an  Insol* 
vent  Court 

639.     The  High  Court  may,  Irom  time  to  time,  frame 
Power  to  frame    forms  for  any  proceeding  in  such  Court, 
^^^^  and   tuay  make  rules  as  to  the  booka^ 

entries  and  accounts  to  be  kept  by  its  officers. 
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PART  X.  etS^is 

CHAPTER  XLIX. 

Miscellaneous. 

640.     Women,    who  according   to   the   customs  and 

Exemption  of  certain     manners    o£    the  country   ought   not  to 

women  from  personal     be  Compelled   to  appear   m  public,  shall 

appearance.  j^  exempt  from  personal  appearance  in 

Court. 

But  nothing  herein  contained  shall  be  deemed  to  ex- 
empt such  women  from  arrest  in  execution  of  civil  process 
"  in  any  case  in  which  the  arrest  of  women  in  not  prohibited 
by  this  Code/* 

See  notes  to  s.  383. 

641«     The  Local  Government  may,  by  notification  in 
Local    Government     the  official  Gazette,  exempt  from  personal 
^^onTltTp:^    appearance  in   Court   any   person  whose 
appearance.  rank,  in  the  opinion  of  such  Government^ 

entitles  him  to  the  privilege  of  exemption,  and  may,  by  like 
notification,  withdraw  such  privilege. 

The  names  and  residences  of  the  persons   so  exempted 
Lists  of  names  of     ^^^^h  fro^u    time  to  time,  be  forwarded 
persons  exempted  to  be     to  the  High  Court  by  the  Local  Govern- 
kept  m  Court.  mcut,  and  a  list  of  such  persons   shall  be 

kept  in  such  Court,  and  a  list  of  such  persons  as  reside 
within  the  local  limits  of  the  jurisdiction  of  each  Court 
subordinate  to  the  High  Court  shall  be  kept  in  such  subor- 
dinate Court. 

When  any  person  so  exempted  claims  the  privilege  of 
Costs  of  commission     such  exemption,   and  it  is  consequently 
rendered  necessary  by    neccsfiary  to  examine  him  by  commission^ 
c  aimmg  pnvi  ege.  ^^  ^j^^jj    ^      ^j^^   costs  of  that  Commis- 

sion, unless  the  party  requiring  his  evidence  pays  such  costs. 

642*     No  Judge,  Magistrate  or  other  judicial   officer, 
Person  exempt  from     ^^}^  ^  ^j^We  to  arrest  Under  civil  process 
arrest  under  civil  pro-     while   goin^  to,  presiding  in,  or  return - 
•^•^  ing  from,  his. Court. 
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B.  642  And,  ** except  as  provided  in  section  837 A,   sub-section 

(5),  and  sections  266  and  643,  "  where  any  matter  is  pending 
before  a  tribunal  having  jurisdiction  therein,  or  believing 
in  good  faith  that  it- has  such  jurisdiction,  the  parties  there- 
to, their  pleaders,  mukhtars,  revenue-agents,  and  recognized 
agents,  and  their  witnesses  acting  in  ooedience  to  a  summons, 
shall  be  exempt  from  arrest  under  civil  process  while  going 
to  or  attending  such  tribunal  for  the  purpose  of  such  matter, 
and  while  returning  from  such  tribunal. 

Ezemption from axrest onder  civil  process— The  exemption  here  con> 

f erred  is  not  for  the  personal  benefit  of  the  individual,  but  for  the  furthering  of 
public  interests  and  the  better  administration  of  justice.  In  other  words,  the 
exemption  is  not  the  privilege  of  the  person  attending  the  Court,  but  rather  that 
of  the  Court  which  he  attends.  If,  therefore,  a  witness  does  not  believe  bond  fide 
that  his  attendance  was  required,  there  is  no  privilege  Qi),  For  the  same  reason 
where  a  writ  of  attachment  for  a  contempt  of  Court  has  been  issued  against  a 
party  to  a  suit,  he  cannot  claim  privilege  from  arrest  while  proceeding  to  Court 
for  the  purpose  of  attending  the  hearing  of  his  suit  {i).  On  the  other  hand,  the 
length  of  stay  is  immaterial  so  long  as  it  is  bond  fide  necessary  for  attendance 
in  the  suit.  Thus  where  a  plaintiff  who  was  a  native  of  Patna,  and  who  had  in- 
stituted a  suit  in  the  High  Court  of  Madras,  left  Patna  bn  receiving  a  letter  from 
his  solicitors  that  his  presence  was  required,  and  arrived  at  Madras  on  24th 
October,  and  the  suit  having  come  on  for  hearing  on  the  27th  of  October  was  ad 
joumed  till  the  25th  of  December,  and  he  was  arrested  in  execution  of  a  decree 
against  him  on  the  10th  of  November,  it  was  held  that  he  was  privileged  from 
arrest  {j).  The  exemption  from  arrest  continues  during  such  period  as  is  reason- 
ably occupied  in  going  to,  attending  at,  and  returning  from,  the  place  of  trial  (k). 
But  if  there  is  a  deviation,  the  privilege  is  forfeited.  It  is  not  a  deviation  sufficient 
to  forfeit  the  privilege,  if  the  shortest  road  home  is  deviated  from,  and  a  less 
crowded  and  more  convenient  road  adopted  (/). 

Retliming  from  €k>1irt*— A  debtor  relea^d  from  jail  on  the  Court  hold- 
ing that  the  order  under  which  he  was  committed  was  illegal,  may  be  arrested 
under  civil  process  immediately  after  he  is  released.  He  is  not  privileged  from 
arrest  as  *' returning'*  from  Court.  It  does  not  follow,  because  imprisonment 
followed  on  an  order  which  was  illegal,  that  he  should  be  treated,  when  released 
from  jail  as  ''returning"  from  Court  (m). 

*' Parties-'*— A  defendant  in  a  summary  suit  under  chapter  39  is  privileged 
from  arrest,  though  he  has  not  obtained  leave  to  defend  the  suit  (n). 

**  Exempt  from  arrest  under  civil  process.'*— This  section  only  applies 

.  to  witnesses  and  parties  arrested  under  writs  issued  by  Courts  to  which  the  Code 

applies.    Henoe  the  section  does  not  apply  where  a  party  is  arrested  under  a  writ 

issued  from  a  Small  Cause  Court.    There  being  no  provision  in  the  Small  Cause 

Court  Act  corresponding  to  s.  642,  questions  as  to  exemption  from  arrest  in  the 


■(h)  Wooma  Chum  v,  TeiU  14  B,  L,  R.  App, 
13;  BamarapUri  y.  Parry  and  Co.,  13  mm* 
150, 158;  OmritolalU  in  the  matter  qf,  1 
CaL  78, 91. 
John  V.  Carter,  4  B.  L.  B.,  O,  C^  80, 


d 


f)    Siva  Bux,  in  the  matter  of,  4  Mad,  317, 


k)    Appaaamy  y.  Oovinen,  4  Mad.  H.  0. 145. 
;l)    Soorendro  Natk,  in  the  matter  of,  5  CaL 

fit)  Samaranuri  y:  Parry  and  Coy.  13  Mad.150. 
;n)    Soorena/ro  Nath,  in  the  mati^  of  5  CaL 
106, 
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case  of  persons  arrested  under  writs  issued  from  Small  Cause  Courts  must  be  SS« 

governed  by  the  principles  of  the  English  law  on  the  subject,  which  are  very  much     o4»-o** 
the  same  as  those  set  forth  in  this  section  (o). 

643*     When,  in  a  case  pending  before  any  Court,  there 
Procedure  in  case  of     appears  to  the   Court   Sufficient  ground 
certain  offences.  fo,.    sending    for    investigation    to    the 

Magistrate  a  charge  of  any  such  offence  as  is  described  in 
section  193,  section  196,  section  199,  section  200,  section  205, 
section  206,  section  207,  section  208,  section  209,  section 
210,  section  463,  section  471,  section  474,  section  475,  sec- 
tion 476,  or  section  477  of  the  Indian  Penal  Code,  which 
may  be  made  in  the  course  of  any  other  suit  or  proceeding, 
or  with  respect  to  any  document  offered  in  evidence  in  the 
case,  the  Court  may  cause  the  person  accused  to  be  detained 
till  the  rising  of  the  Court,  and  may  then  send  him  in  cus- 
tody to  the  Magistrate,  or  take  sufficient  bail  for  his  appear- 
ance before  the  Magistrate. 

The  Court  shall  send  to  the  Magistrate  the  evidence  and 
documents  relevant  to  the  charge,  and  may  bind  over  any 
person  to  appear  and  give  evidence  before  such  Magistrate. 

The  Magistrate  shall  receive  such  charge,  and  proceed 
with  it  according  to  law. 

*'The  person  accused*  *'— The  Court  taking  action  under  this  section 
must  not  only  have  ground  for  enquiry  into  the  offence,  but  must  also  be  Primd 
facie  satisfied  that  the  ofFence  has  been  committed  by  some  definite  person  or  per- 
sons against  whom  proceedings  in  the  Criminal  Court  are  to  be  taken.  There 
must  be  some  definite  person  accused  before  any  action  can  be  taken  under 
this  section  (^). 

A  Division  Bench  of  the  High  Court  taking  the  civil  business  of  a  particular 
group  has  jurisdiction  to  deal  with  an  order  ui^der  this  section  made  by  a  civil 
Court  in  any  of  the  districts  included  in  the  group  (q). 

See  Criminal  Procedure  Code*  s.  476, 

644.  Subject  to  the  power  conferred  on  the  High 
Use  of  forms  in  Court  by  scctiou  639  and  by  the  twenty- 
fourth  schedule.  fourth  and  twenty-fifth  of  Victoria,  Chap- 
ter 104,  section  15,  the  forms  set  forth  in  the  fourth  schedule 
hereto  annexed,  with  such  variation  as  the  circumstances  of 
each  case  require,  shall  be  used  for  the  respective  purposes 
therein  mentioned. 

(o)   Soorendro  Nath,  in  the  matter  of,  5  CaL   I   (p)   M<ihomedT,  Queen  Bmpren,  23  OeL  538. 
106.  I  (q)   Mahomedr.  Queen  Emvres$,2iO$}4  m* 

87 
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S».  646.     The  language  which*  when  this  Code  comes  into 

Language  of  subor-     foFCc,  is  the  language  of  any  Court  sub- 

dinatc  Courts.  ordinate  to  a  High  Court,  shall  continue 

to  be  the  language  of  such  subordinate  Court  until  the  Local 

Government  otherwise  orders ; 

but  it  shall  be  lawful  for  the  Local  Government,  from 
time  to  time,  to  declare  what  language  shall  be  the  language 
of  every  such  Court. 

645A.     In  any   Admiralty  or  Vice- Admiralty  cause 
Assessors  in  causes     of  Salvage,  towage  or  collision,  the  Court, 
of  salvage,  &c.  whether  it  be  exercising  its  original  or  its 

appellate  jurisdiction,  may,  if  it  thinks  fit,  and  upon  request 
of  either  party  to  such  cause  shall  summon  to  its  assistance, 
in  such  manner  as  the  Court  may  by  rule,  from  time  to  time, 
direct,  two  competent  assessors,  and  such  assessors  shall 
attend  and  assist  accordingly. 

Every  such  assessor  shall  receive  such  fees  for  his  attend- 
ance as  the  Court  by  rule  prescribes.  Such  fees  shall  be 
paid  by  such  of  the  parties  as  the  Court  in  each  case  may 
direct. 

646*     Whenever  the  Registrar  of  a  Court  of  Small 

Power  of  Registrars     Causes  has  any  doubt  upon  any  question 

of  Small  Cause  Courts     of  law  or  usage  having  the  force  of  law, 

to  state  cases.  ^^  ^^  ^^  ^^^  Construction  of  a  document, 

which  construction  may  affect  the  merits  of  the  decision,  he 
may  state  a  case  for  the  opinion  of  the  Judge  ;  and  all  the 
provisions  herein  contained  relative  to  the  stating  of  a  case 
by  the  Judge  shall  apply,  mutatis  mutandis ^  to  the  stating  of 
a  case  by  the  Registrar. 

646 A.     (1)  If  at  any  time  before  judgment  a  Court  in 

Power  to  r  fer  t  ^^i^h  a  suit  has  been  instituted  doubts 

.  High  Court  questions  whether  the  suit  is  cognizable  by  a  Court 

as  to  jurisdiction  in  ^f  gmall  Causcs  or  is  not  so  cognizable, 

small  causes.  .  i       •        i  i  i        tt  •    i_ 

.it  may  submit  the  record  to  the  rliga 
Court  with  a  statement  of  its  reasons  for  the  doubt  as  to  the 
nature  of  the  suit. 

(2)  On  receiving  the  record  and  statement  the  High 
Court  may  order  the  Court  either  to  proceed  with  the  suit  or 
to  return  the  plaint  for  presentation  in  such  other  Court,  as 
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it  may  in  its  order  declare  to  be  competent  to  take  cogniz-  -.-^f^-^^ 
ance  oi  the  suit. 

*' At  any  time  before  Judgment.* '—A  reference  under  this  section  could 
only  be  made  before  judgment  (r). 

646B.  (1)  If  it  appears  to  a  District  Court  that  a 
Power  to  District  ^^^^  Subordinate  thereto  has,  by  reason 
Court  to  submit  for  o£  crroneously  holding  a  suit  to  be  cog- 
[Id'rur  "^^t.  nizable-by  a  Court  ofBmall  Causes  or  not 
to  jurisdiction  in  small  to  be  SO  coguizable,  failed  to  exercise  a 
^*"^®'  jurisdiction  vested  in  it  by  law,  or  exer- 

cised a  jurisdiction  not  so  vested,  the  District  Court  may, 
and,  if  required  by  a  party,  shall  submit  the  record  to  the 
High  Court  with  a  statement  of  its  reasons  for  considering 
the  opinion  of  the  subordinate  Court  with  respect  to  the 
nature  of  the  suit  to  be  erroneous. 

(2)  On  receiving  the  record  and  statement,  the  High 
Court  may  pass  such  order  in  the  case  as  it  thinks  fit. 

(3 )  With  respect  to  any  proceeding  subsequent  to  decree 
in  any  case  submitted  to  the  High  Court  under  this  section, 
the  High  Court  may  make  such  order  as  in  the  circumstances 
appears  to  it  to  be  just  and  proper. 

(4)  A  Court  subordinate  to  a  District  Court  shall  com- 
ply with  any  requisition  which  the  District  Court  may  make 
for  any  record  or  information  for  the  purposes  of  the  sec- 
tion. 

**  If  required  by  a  party  shall.*'— It  has  been  held  by  the  High  Court  of 
Madras  that  a  District  Court  is  bound  to  make  a  reference  under  this  section,  if 
one  of  the  parties  requires  it  to  do  so  (s).  The  Allahabad  High  Court  holds 
that  the  word ''shall"  is  not  mandatory,  but  merely  directory,  and  a  District 
Court  shall  not  make  a  reference  under  this  section,  unless  it  is  satisfied  that  a 
Court  subordinate  thereto  has  erroneously  held  upon  the  point  of  jurisdiction  in 
regard  to  the  particular  suit  before  it  (t), 

'*By  reaBon  of  erroneouely  holding-" — ^This  section  does  not  apply  to 
any  and  every  case  in  which  a  Court  of  Small  Causes  has  exercised  a  jurisdiction 
not  vested  in  it  by  law,  or  failed  to  exercise  a* jurisdiction  vested  in  it  by  law,  but 
only  to  a  restricted  number  of  such  cases,  namely,  those  in  which  the  Court  of 
Small  Causes  has,  by  reason  of  erroneously  holding  a  suit  to  be  cognizable  by  it, 
exercised  a  jurisdiction  not  vested  in  it  by  law,  or  by  reason  of  erroneously 
holding  a  suit  not  to  be  cognizable  by  it,  failed  to  exercise  a  jurisdiction  vested 
in  it  by  law.    It,  therefore,  follows  that  if  no  point  is  taken  at  all  before  a  Small 

(r)    DiuHUibai  ▼.  8ada$hivda8t  24  Bom.,  3ia     I    (t)   Madan  0opal  v.  Bhagwan  IkUM^  11  All, 
it)   Simfonv.  MbJfMter,  13  Ifaa.  344.  |  304. 
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Ss«         Cause  Court  that  a  suit  brought  in  that  Court  was  not  cognizable  by  a  Small 
^^^^.^^7  Cause  Court,  there  could  be  no    "holding**    on  the  point  by  the  subordinate 
Court  within  the  meaning  of  this  section,  suid  no  reference  could  therefore  be 
made  to  the  High  Court  under  this  section  (u). 

Statement  of  reasons- — Where  a  reference  is  made  to  the  High  Court 
under  this  section,  the  District  Court  which  makes  the  reference  should  state  its 
reasons  for  considering  the  opinion  of  the  subordinate  Court  with  respect  to  the 
nature  of  the  suit  being  erroneous  (y). 

Powers  of  High  Oourt  nnder  this  section.— The  High  Court  has,  on  a 

case  submitted  to  it  under  the  present  section*  full  power  to  consider  the  matter 
of  jurisdiction  or  to  deal  with  it  on  the  merits^  so  as  to  do  substantial  justice 
without  putting  the  parties  to  the  expense  of  a  fresh  trial  {w).  This  gives  rise  to 
important  results  as  will  appear  from  the  following 

Illustration, 

A  suit,  cognizable  by  b  Small  Cause  Court  is  tried  by  a  District  Munsif 
without  objection  to  his  jurisdiction,  and  a  decree  is  passed  for  the  plaintiff. 
The  defendant  appeals  to  the  District  Court,  making  no  reference  to  the  question 
of  jurisdiction  in  his  grounds  of  appeal.  The  appeal  is  dismissed.  In  such  a  case,  if 
the  value  of  the  subject-matter  of  the  suit  exceeds  Rs.  500,  the  defendant  may  prefer 
a  second  appeal  to  the  High  Court  under  s.  584  on  the  ground  of  want  of  jurisdiction 
in  the  Munsif  *s  and  District  Judge's  Court  to  try  the  suit,  the  suit  being  one  cogniz- 
able only  by  a  Small  Cause  Court.  If  the  value  of  the  subject-matter  of  the  suit 
does  not  exceed  Rs.  500,  the  defendant  cannot  prefer  a  second  appeal  (s.  586), 
but  he  may  apply  to  the  High  Court  for  revision  under  s.  622  on  the  same  ground. 
The  point  to  be  noted  is  that  the  High  Court  is  not  bound  in  either  case  to  set 
aside  the  decree  of  the  lower  Courts  as  passed  without  jurisdiction,  but,  having 
full  power  under  this  section  to  deal  with  the  case  on  the  merits^  it  has  a  discre- 
tion to  interfere  or  not  according  to  the  merits  of  the  case  {x). 


647. 


Miscellaneous 
ceedings. 


The  procedure  herein  prescribed  shall  be  follow- 
ed, as  &r  as  it  can  be  made  applicable, 
in  all  proceedings  in  any  Court  of  civil 
jurisdiction  other  than  suits  and  appeals. 

The  High  Court  may,  from  time  to  time,  make  rules 
Admission  of  affida-    to  provide   f or  the  admission,   in   such 
vits  as  evidence.  proceedings,  of  affidavits  as  evidence  of 

the  matters  to  which  such  affidavits  respectively  relate  ;  and 
such  rules,  on  being  published  in  the  local  official  Gazette, 
shall  have  the  force  of  law. 


Explanation. — This  section  does  not  apply  to  applica- 
tions for  the  execution  of  decrees  which  are  proceedings 
in  suits. 


(tt)   Bam  Lax  y,  Rahul  Bingh,25AXLlSS, 
(v)    Ohhoiu  T.  Jawahir,  28  AU.  298. 
(w)    Sureth  Ohunder  t.  KrUto  lUmgini,  12 
Cal,949. 


(e)  8u/resh  Ohunder  v.  Kritto  SanpM,  21 
CaL  249 ;  Parame$htparan  v.  ViMMu,  21 
Mad.  478;B<^»m7kidriv.  Oh^Uuan^ 
30  Mad.  41. 
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of  the  Religious  Endowments  Act,  1863,  is  a  proceeding  of  this  nature.    Hence  it 
must  be  verified  as  required  by  s.  51  of  the  Code  (y), 

A  petition  by  a  Company  to  the  High  Court  under  the  Indian  Companies 
(Memorandum  of  Association)  Act,  1895,  for  the  confirmation  of  a  special  resolu- 
tion altering  the  memorandum  of  association  of  the  Company,  is  a  proceeding 
other  than  a  suit  within  the  meaning  of  this  section.  Hence  where  the  petition 
was  dismissed,  and  the  Company  applied  for  leave  to  appeal  to  the  Privy  Council, 
the  case  was  dealt  with  by  the  Court  under  s.  506  of  the  Code  (s). 

Ezidanation  to  the  section*-  See  notes  to  s.  230  under  the  head  **  Section 
647,  Explanation,**  p.  226  ante. 

648.     Where  any  Court  desires  that  any  person  shall 

Procedure  when    r     ^  aiTested,  OF  that  any  property  shall  be 

son  to  be  liTcrted^OT    attached,  uoder  any  provision  of  thi  &  Code 

property  to  be  attach-     j^^j.  relating  to  the  execution  of  decrees, 

ed,  IS  outside  district.  ,  .     o  .  ,  ^ 

and  such  person  resides  or  property  is 
situate  outside  the  local  limits  of  its  jurisdiction,  the  Court 
may,  in  its  discretion,  issue  a  warrant  of  arrest,  or  make  an 
order  of  attachnient,  and  send  to  the  District  Court  within 
the  local  limits  of  whose  jurisdiction  such  person  or  proper- 
ty resides  or  is  situate  a  copy  of  the  warrant  or  oraer,  to- 
gether with  the  probable  amount  of  the  costs  of  the  arrest 
or  attachment. 

The  District  Court  shall,  on  receipt  of  such  copy  and 
amount,  cause  the  arrest  or  attachment  to  be  made  by  its 
own  officers,  or  by  a  Court  subordinate  to  itself,  and  shall 
inform  the  Court  which  issued  or  made  such  warrant  or 
order  of  the  arrest  or  attachment : 

and  the  Court  making  an  arrest  under  this  section  shall 
send  the  person  arrested  to  the  Court  by  which  the  warrant 
of  arrest  was  issued,  unless  he  shows  cause  to  the  satisfac- 
tion of  the  former  Court  why  he  should  not  be  sent  to  the 
latter  Court,  or  unless  he  furnishes  sufficient  security  for  his 
appearance  before  the  latter  Court  or  (where  the  case  is  one 
under  Chapter  XXXIV)  for  satisfying  any  decree  that  may 
be  passed  against  him  by  that  Court,  in  either  of  which  cases 
the  Court  making  the  arrest  shall  release  him. 

Where  a  person  to  be  arrested  or  moveable  property  to 
be  attached  under  this  section  is  within  the  local  limits  of  the 
ordinary   original   civil  jurisdiction  of  the  High  Court   of 

(y)   Amdoo^Miyim  ▼.  Muhanmadt  34  Had.  I  («)   BomhapBmmahT)^^ 


(86,639.  I  i)ora^27Bom.4l5.41$. 
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Judicature  at  Fort  William  in  Bengal,  or  at  Madras  or 
Bombay,  or  of  the  Chief  Court  of  Lower  Burma^  the  copy  of 
the  warrant  of  arrest  or  of  the  order  of  attachment,  and  the 
probable  amount  of  the  costs  of  the  arrest  or  attachment, 
shall  be  sent  to  the  Court  of  Small  Causes  of  Calcutta,  Madras, 
Bombay  or  Rangoon,  as  the  case  may  be,  and  that  Court,  on 
receipt  of  the  copy  and  amount,  shaH  proceed  as  if  it  were 
the  District  Court. 

See  notes  to  8.  488  under  the  head  "  Property,  within  the  jnrisdiction  of  the 
Court,'*  on  p.  435  ante. 

6,49*     The   rules    contained   in   Chapter   XIX    shall 

Rules,  applicable  to  ^VVh  *'^  ^^^  execution  of  any  judicial 
ail  civil  process  for  ar-  proccss  f  or  the  arrcst  of  a  person  or  the 
rest,  sale  or  payment  ^^  ^f  property  or  payment  of  money, 
which  may  be  desired  or  ordered  by  a  Civil  Court  in  any 
civil  proceeding. 

In  the  same  chapter,  the  expression,  **  Court  which  pass- 
ed a  decree,"  or  words  to  that  effect,  shall,  unless  there  is 
something  repugnant  in  the  context,  be  deemed  to  includct 
where  the  decree  to  be  executed  is  passed  in  appeal,  the  Court 
which  passed  the  decree  against  which  the  appeal  was  prefer- 
red, and  where  the  Court  which  passed  the  decree  to  be  exe- 
cuted has  ceased  to  exist  or  to  have  jurisdiction  to  execute  it, 
the  Court  which,  if  the  suit. wherein  the  decree  was  passed 
were  instituted  at  the  time  of  making  application  for  execu- 
tion of  the  decree,  would  have  jurisdiction  to  try  such  suit. 

See  notes  to  s.  223  under  the  head  ''What  Courts  may  execute  decrees/' 
p.  215  ante. 

650«     The  provisions  of  Chapters  XIV  and  XV  re- 

Appiication  of  rules  lating  to  witncsscs,  shall  apply  to  all 
as  to  witnesses.  persous   required  to    give     evidence  or 

to  produce  documents  in  any  proceeding  under  the  Code. 

650A.     Summonses   issued  by  any  Civil  or  Revenue 
Service  of   foreign     Court     situatc    bcyoud     the    limits  of 
summonses.  British  India  may  be  sent  to  the   Courts 

in  British  India,  and  served  as  if  they  had  been  issued  by 
such  Courts:  Provided  that  the  ('ourts  issuing  such  sum- 
monses have  been  established  "or  continued**  by  the  author- 
ity of  the  Governor-General  in  Council,  or  that  the  Governor- 
General  in  Council  has  by  notification  in  the  Gazette  of  Indiaj 
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declared   the   provisions   of  this   section   to   apply   to  such  ^-^.-.^ 
Courts. 

The  Governor-General  in  Council  may,  by  like  notifi- 
cation, cancel  any  notification  made  under  this  section,  but 
not  so  as  to  invalidate  the  service  of  any  summons  served 
previous  to  such  cancellation. 

651*  [Repealed  by  Act  X  of  1886^  s  24y  and  inserted 
in  the  Penal  Code  as  8.  225BJ] 

652.     The   High  Court  may,  from  time  to  time,  make 
Power  to  make  sub-     ^^'^^   Consistent   with   this   Code  to  re- 
sidiary  rules  of  proced-     gulatc   any    matter  couuectcd    with   its 
^^'  own  procedure  or  the  procedure  of  the 

Coiurts  of  the  Civil  Judicature  subject  to  its  superintendence. 
All  such  rules  shall  be  published  in  the  local  official  Gazette 
and  shall  thereupon  have  the  force  of  law. 

A  High  Court  not  established  under  the  Statute  24  and 
25  Victoria,  Chapter  104  {an  Act /o7^  establishing  High  Courts 
of  Judicature  in  India)  ^  may,  from  time  to  time,  with  the 
previous  sanction  of  the  Local  Government,  make,  with 
respect  to  any  matter  other  than  procedure,  any  rule  which 
any  High  Court  so  established  might,  under  section  15  of 
that  Statute,  make  with  respect  to  any  such  matter  for  any 
part  of  the  territories  under  its  jurisdiction  which  is  not 
included  within  the  limits  of  a  Presidency-town.  Rules  so 
made  shall  be  published  in  the  same  manner,  and  shall 
thereupon  have  the  same  force,  as  rules  made  and  published 
under  this  section  for  the  regulation  of  matters  connected 
with  procedure. 

Notwithstanding  anything  in  this  Code  contained,  any 
High  Court  established  under  the  said  Act  for  establishing 
High  Courts  of  Judicature  in  India  may  make  such  rules 
consistent  with  the  Letters  Patent  establishing  it  to  regulate 
its  own  procedure  in  the  exercise  of  its  original  civil  juris- 
diction as  it  shall  think  fit. 

All  such  rules  shall  be  published  in  the  local  official 
Gazette,  and  shall  thereupon  have  the  force  of  law. 
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S.  668  $53.     (/)  At  any  time  after  a  warrant  of  arrest  has 

D^i^oo*  ^«  «.^««H     l^en  issued  under  this  Code,  the  Court 

Release    on    ground  i  •  i  i     <•  .  v 

of  illness  of  judgment-     may  cancel  it  on  the  ground  or  the  senous 
^*^*^''-  illness  of  the  person  against  whom  the 

warrant  was  issued. 

(2)  When  a  judgment-debtor  has  been  Arrested  under 
this  Code,  the  Court  may  release  him  if,  in  its  opinion,  he 
is  not  in  a  fit  state  of  health  to  undergo  imprisonment. 

(3)  When  a  judgment-debtor  has  been  committed  to 
jail,  he  may  be  released  therefrom — 

(a)  by  the  Local  Government,  on  the  ground  of  his 
suflEering  fix)m  any  infectious  or  contagious 
disease,  or 

{b)  by  the  committing  Court,  or  any  Court  to  which 
that  Court  is  subordinate,  on  the  ground  of 
his  suflEering  from  any  serious  illness. 

(4)  A  judgment-debtor  released  under  this  section 
may  be  re-arrested,  but  the  period  of  his  imprisonment  shall 
not,  in  the  aggregate,  exceed  that  prescribed  in  section  342 
or  section  481,  as  the  case  may  be. 
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THE  FIRST  SCHEDULE. 

(See  section  j  ) 

ACTS  REPEALED. 


Number  and  year. 


X.  of  1877  .. 
XII.  of  1879  .. 
VII.  of  1880  ... 


Subject  or  title. 


The     Code   of    Civil    Pro- 
cedure. 

Amending  Act  X.  of  1877, 
&c. 

Merchant  Shipping   


Extent  of  repeal. 


So  much  as  has  not   been 
repealed. 

Sections    1     to   103    (  both 
inclusive). 

Section  85. 


Preliminary 
Chapter 

Chapter 

Chapter 
Chapter 

Chapter 
Chapter 
Chapter 

Chapter 
Chapter 

Chapter 
Chapter 

Chapter 
Chapter 
Chapter 


Chapter 


THE  SECOND  SCHEDULE.* 

(See  section  5.) 

Chapters  and  Sections  of  this  Code  extending  to  Ptovincial 

Courts  of  Small  Causes. 
Sections  1 ,  2,  3  and  5. 

I. — Of  the  jurisdiction  of  the  Courts  and  res  judicata ^  except 

section  11  and  last  paragraph  of  section  14. 
11. — Of  the  place  of  suing,   except  section  20,  paragraph  4,  and 

sections  22  to  24  (both  inclusive). 
111. — Of  Parties  iand  their  Appearances,  Applications  and  Acts, 
IV.— Of  the  Frame  of  the  Suit,   except  section   42  and   section 

44,  rule  (a). 
V. — Of  the  institution  of  suits. 
VI.— Of  the  Issue  and  Service  of  Summons,  except  section  77. 
VII. — Of    the    Appearance    of    the  Parties  and   Consequence  of 

Non-appearance. 
VIII.— Of  Written  Statements  and  Set-off. 
IX. — Of  the    Examination  of  the  Parties  by  the  Court,  except 

section  119. 
X. — Of  Discovery  and  the  Admission,  &c.,  of  Documents. 
XII. — Section   155   first  paragraph,  Judgment  where  either  party 

fails  to  produce  his  evidence. 
XUl. — Of  Adjournments. 

XIV. — Of  the  Summoning  and  Attendance  of  Witnesses. 
XV. — Of  the  Hearing  of  the  Suit  and  Examination  of  Witnesses. 

except  sections  182  to  188  (both  inclusive). 
XVI.- Of  Affidavits. 


*This  schedule   has   been   substituted   for  the   one   originally   enacted   by 
Act  X.  of  1888. 
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Chapter  XVII.~Of  Judgment  and  Decree,  except  sections  204, 207,  211,  212, 

213,  214  and  215. 

Chapter         XVIII.— Of  Costs,  sections  220,  221  and  222. 

Chapter  XIX.— Of  the  Execution  of  Decrees,   sections  223  to  236  (both 

inclusive),  239  to  258  (both  inclusive),  259  (except  so  far 
as  relates  to  the  recovery  of  wives),  266  (except  so  far 
as  relates  to  immoveable  property),  267  to  272  (both 
inclusive),  273  (so  far  as  relates  to  decrees  for  moveable 
property),  275  to  283  (both  inclusive),  284  (so  far  as 
relates  to  moveable  property),  285,  286,  287,  288,  289, 
290  (so  far  as  relates  to  moveable  property),  291,  292, 
293  (so  far  as  relates  to  re-sales  under  297),  294  to  303 
(both  inclusive),  328  to  333  (both  inclusive,  so  far  as 
relates  to  moveable  property),  336  to  343  (both  inclusive). 

Chapter  XX.— Section  360,  Power  to  invest  certain  Courts  with  Insolvency 

Jurisdiction. 

Chapter  XXI.— Of  the  Death,  Marriage  and  Insolvency  of  Parties. 

Chapter  XXII.— Of  the  Withdrawal  and  Adjustment  of  Suits. 

Chapter         XXI II. —Of  Payment  into  Court. 

Chapter  XXIV.—  Of  requiring  Security  for  (^osts. 

Chapter  XXV.— Of  Commissions  except  section  396. 

Chapter  XXVI.— Suits  by  Paupers. 

Chapter        XXVII.— Suits  by  and  against  Government  or  Government  Servants, 

Chapter       XXVIII.- Suits  by  Aliens  and  by  and  against   Foreign  and  Native 
Rulers. 

Chapter  XXIX.— Suits  by  and  against  Corporations  and  (>)rapanies. 

Chapter  XXX.— Suits  by  and  against  Trustees,  Executors,  and  Administrators. 

Chapter         XXXI.— Suits  by  and  against  Minors  and  Persons  of  Unsound^ind. 

Chapter        XXXII.— Suits  by  and  against  Military  Men. 

Chapter      XXXIII.— Interpleader. 

Chapter       XXXIV.— Of  Arrest  and  Attachment  before  Judgment  except  as  regards 
Immoveable  Property. 

Chapter       XXXVI.— Appointment  of  Receivers. 

Chapter     XXXVII.—  Reference  to  Arbitration. 

Chapter    XXXVIII.— Of  Proceedings  on  Agreement  of  Parties. 

Chapter         XLV I. —Reference  to  and  Revision  by  High  Court. 

Chapter       XLVII.— Of  Review  of  Judgment,  sections  623,  626,  and  630. 

Chapter         XLIX. — Miscellaneous. 


THE  THIRD  SCHEDULE. 
{See  section  7.) 

Bombay  Enactments, 

Bombay  Regulation     XXIX.,  1827. 

VII.,  1839. 

1.,  1831. 

XVI.,  1831. 

Act  XIX.  of  1835. 

„     Xlll.  ofl842. 
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THE  FOURTH  SCHEDULE. 

(Sfc  sec /ton  644.) 

FORMS  OF  PLEADINGS  AND  DECREES. 

.^.—PLAINTS.     PART  L 


No.    I. 

For  Money  lent. 
In  the  Court  of  at 

Civil  Suit  No, 

A.  B.,  pt 
against " 
C.  D,   of 

A,  B,,  the  above-named  plaintifF,  states  as  follows: — 

1.  That  on  the  day  of  19    ,  at  ,  he  lent  the  defendant 
rupees,  repayable  on  demand  [or  on  the        day  of  ] . 

2.  That  the  defendant  has  not  paid  the  same,  except  rupees  paid 
^n  the            day  of             19 

[//  the  plaintiff  claims  ex-mption  from  any  law  of  limitation^  say : — ] 

3.  The  plaintiff  was  a  minor  (or  insane)  from  the  day  of  till 
Ihe            day  of 

4.  The  plaintiff  prays  judgment  for  rupees,  with  interest  at  per 
4;ent.  from  the        day  of                19    . 

[Note.  -The  object  of  stating  when  the  debt  is  to  be  repaid  is  merely  to 
fix  a  date  for  interest.  If,  therefore,  interest  is  not  claimed,  the  statement  may 
Jbe  omitted.] 


No.  2. 
For  Money  Received  to  Plaintiff's   Use. 
( Tit/e.) 
A.  B,  and  G.  H.,  the  above-named  plaintiffs,  state  as  follows: — 

1.  That,  on  the  day  of  19  ,  at  ,  the  defendant 
received  rupees  [or  a  cheque  on  the  Bank  for  rupees]  from 
one  E.  F.  for  the  use  of  the  plaintifFs. 

2.  That  the  defendant  has  not  paid  [or  delivered]  the  spme  accordingly. 

3.  The  plaintiffs  pray  judgment  for  rupees,  with  interest  at 
-per  cent,  from  the        day  of                19     . 
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No.  3. 
For  Price  of  Goods  sold  by  a  Factor. 
(Tiile.) 
A.  B.^  the  above-named  plaintiff,  states  as  follows  : — 

1.  That  on  the  day  of  19  ,  at  ,  he  and  E,  F.,  since 
deceased,  delivered  to  the  defendant  [one  thousand  barrels  of  flour,  five  hundred 
maunds  of  rice,  or  as  the  case  may  6e]  for  sale  upon  commisson. 

2.  That  on  the  day  of  19  ,  [or,  on  some  day  unknown  to  the 
plaintifF,  before  the  day  of  19  ] ,  the  defendant  sold  the  said  mer- 
chandise for                rupees. 

3.  That  the  commisson  and  expenses  of  the  defendent  thereon  amount 
to  rupees. 

4.  That  on  the  day  of  19  ,  the  plaintifF  demanded  from  the 
defendant  the  proceeds  of  the  said  merchandise. 

5.  That  he  has  not  paid  the  same. 

[Demand  of  judgment,^ 


No.  4. 

For  Money  received  by  Defendant  through  the 

Plaintiff's  Mistake  of  Fact. 

{Title.) 

A,  B.y  the  above-named  plaintifF,  states  as  follows  : — 

1 .  That  on  the  day  of  19  ,  at  ,  the  plaintifF  agreed  to 
buy,  and  the  defendant  agreed  to  sell  bars  of  silver  at  annas  per 
tola  of  Bne  silver. 

2.  That  the  plaintifF  procured  the  said  bars,  to  be  assayed  by  one  E,  F.. 
who  was  paid  by  the  defendant  for  such  assay,  and  that  the  said  E.  F.  declared 
each  of  the  said  bars  to  contain  1 ,500  tolas  of  fine  silver,  and  that  the  plaintiff 
accordingly  paid  the  defendant  rupees  annas  therefor. 

3.  That  each  of  the  said  bars  did  contain  only  1,200  tolas  of  fine  silver. 

4.  That  the  defendant  has  not  repaid  the  sum  so  overpaid. 

[Demand  of  Judgment.] 
[Note. — A  demand  of  repayment  is  not  necessary,   but  it  may  afFect  the 
question  of  interest  or  the  costs.] 


No.  5. 
For  Money  paid  to  a  Third  Party  at  the  Defendant's  Request. 

( rt'tie.) 
A.  B,,  the  above-named  plaintifF,  states  as  follows  : — 

1.  That  on  the  day  of  19     ,  at  ,  at  the  request   [or  b>- 
the  authority]  of  the  defendant,  the  plaintiff  paid  to  one  E,  F.  rupees. 

2.  That,   in   consideration   thereof,   the  defendant   promised    [or  b;:came 
bound]  to  pay  the  same  to  the  plaintifF  on  demand  [or  as  the  case  may  be] . 
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3.    That  [on  the        day  of  19    ,  the  plaintiff  demanded  payment  of 

the  same  from  the  defendant,  but]  he  has  not  paid  the  same. 

[Demand  of  Judgment.] 

[Note. — If  the  request  or  authority  is  implied,  the  plaint  should  state  facts 
raising  the  implication.] 


No.  6. 
For  Goods  sold  at  a  Fixed  Price  and  Delivered. 
(TtVe.) 
A,  B.,  the  above-named  plaintiff,  states  as  follows  : — 

1.  That  on  the  day  of  19  ,  at  ,£.  F.,  of  deceased,  sold 
and  delivered  to  the  defendant  [one  hundred  barrels  of  flour,  or^  the  goods 
mentioned  in  the  schedule  hereto  annexed,  or^  sundry  goods.] 

2.  That  the  defendant  promissed  to  pay  rupees  for  the  said  goods  on 
delivery  [or,  on  the        day  of        ,  some  day  before  the  plaint  was  filed] . 

3.  That  he  has  not  paid  the  same. 

4.  That  the  said  E.  F.,  in  his  life-time,  made  his  will,  whereby  he  appoint- 
ed the  plaintiff  executor  thereof. 

5.  That  on  the        day  of  19     ,  the  said  E.  F.  died. 

6.  That  on  the  day  of  probate  of  the  said  will  was  granted  to 
the  plaintiff  by  the  Court  of 

7.  The  plaintiff  as  executor  as  aforesaid. 

[Demand  of  judgment.] 
[Note. — If  a  day  was  fixed  for  payment,  it  should  be  stated  as  furnishing  a 
date  for  the  commencement  of  interest.] 


No.  7. 
Goods  sold  at  a  Reasonable  Price  and  Delivered. 

A.  B,,  the  above-named  plaintiff,  states  as  follows  : — 

1.  That  on  the  day  of  19  ,  at  .plaintiff  sold  and  de- 
livered to  the  defendant  [sundry  articles  of  house- furniture],  but  no  express 
agreement  was  made  as  to  the  price. 

2.  That  the  same  were  reasonably  worth  rupees. 

3.  That  the  defendant  has  not  paid  the  same. 

[Demand  of  judgment.] 
[Note. — The  law  implies  a  promise  to  pay  so  much  as   the  goods  are 
reasonably  worth.] 


No.  8 
For  Goods  delivered  to  a  Third  Party  at  Defendant's  Request 

AT  A  Fixed  Price. 
(7itle.) 
A.  B.,  the  above-named  plaintifF,  states  as  follows  : — 

1.    That  on   the        day  of  19    ,  at  ,  plaintiff  sold  to  the 

defendant    [one  hundred^barrels  of  flour]   and,  at  the  request  of  the  defendant, 
delivered  the  same  to  one  E.  F. 
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2.  That   the   defendant   promised   to   pay   to  the   plaintiff  rupees 
therefor. 

3.  That  he  has  not  paid  the  same. 

[Demand  of  judgment.'] 


No.  9. 

For  Necessaries  furnished  to  the  Family  of  Defendant's 

Testator  without  his  Express  Request,  at  a  Reasonable  Price. 

(Title,) 
A,  B.y  the  above-named  plaintiff ,  states  as  follows  :— 

1 .  That  on  the  day  of  19  ,  at  ,  plaintiff  furnished  to 
[Mary  Jones]  ^  the  wife  of  [James  Jones]  ^  deceased,  at  her  request,  sundry- 
articles  of  [food  and  clothing]^  but  no  express  agreement  was  made  as  to  the 
price. 

2.  That  the  same  were  necessary  for  her. 

3.  That  the  same  were  reasonably  Worth  rupees. 

4.  That  the  said  James  Jones  refused  to  pay  the  same. 

5.  That  the  defendant  is  the  executor  of  the  last  will  of  the  said  James 


Jones. 


[Demand  of  judgment.] 


No.  10. 

For  Goods  sold  at  a  Fixed  Price. 

{TiHe,) 
A.  B.y  the  above-named  plaintifF,  states  as  follows  : — 

1.  That  on  the        day  of  19     ,   at  ,   the   plaintiff  sold  to 
E.  F.,  of        ,  deceased  [all  the  crops  then  growiog  on  his  farm  in  ]. 

2.  That  the  said  E.  F,  promised  to  pay  the  plantiff        rupees  for  the  same. 

3.  That  he  did  not  pay  the  same. 

4.  That  the  defendant  is  administrator  of  the  estate  of  the  said  E.  F. 

[Demand  of  judgment.] 


No.  II. 

For  Goods  sold  at  a  Reasonable  Prick. 

(Title.) 
A.  B.y  the  above-named  plaintifF,  states  as  follows  : — 

1.  That  on  the  day  of  19  ,  at  E.  F.,  of  ,  sold  to 
the  defendant  [all  the  fruit  growing  in  his  orchard  in  ],  but  no  express 
agreement  was  made  as  to  the  price. 

2.  That  the  same  was  reasonably  worth  rupees. 

3.  That  the  defendant  has  not  paid  the  same. 

4.  That  on  the  day  of  the  High  Court  of  Judicature  at  Fort 
William  duly  adjudged  the  said  E.  F.  to  be  a  lunatic  and  appointed  the  plaintiff 
committee  of  his  estate,  with  the  usual  powers  for  the  management  thereof. 
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5.    The  plaintiff  as  committee  as  aforesaid. 

[Demand  of  judgment.] 
[Note. — When  the  lunatic's  estate  is  not  subject  to  the  ordinary  original 
jurisdiction  of  a  High  Court,  for  paragraphs  4  and  5  substitute  the  following :— ] 

4.  That  on  the  day  of  ,  the  Civil  Court  of  duly  adjttdgcd 
the  said  A*.  F.  to  be  of  unsound  mind  and  incapable  of  managing  his  afFairs,  and 
appointed  the  plaintiff  manager  of  his  estate. 

5.  The  plaintiff  as  manager  as  aforesaid. 

[Demand  of  judgment .  ] 


No.    12. 

For  Goods  made  at  Defendant's  Request,  and  not  Accepted. 

(Title.) 

A,  B.f  the  above-named  plaintiff,  states  as  follows : — 

1.  That  on  the  day  of  19  ,  at  ,  E.  F.,  of  ^ 
agreed  with  the  plaintiff  that  the  plaintiff  should  make  for  him  [Six  tables  and 
fifty  chairs] ,  and  that  the  said  E.  F  should  pay  for  the  same  upon  the  delivery 
thereof                rupees. 

2.  That  the  plaintiff  made  the  said  goods,   and  on  the        day  of 

19    ,  offered  to  deliver  the  same  to  the  said  E,  F.,  and  has  ever  since  been  ready 
and  willing  so  to  do. 

3.  That  the  said  E,  F.  has  not  accepted  the  said  goods  or  paid  for  the  same. 

4.  That  on  the  day  of  19  ,  the  High  Court  of  Judicature  at 
Fort  William  duly  adjudged  the  said  E.  F.  to  be  a  lunatic,  and  appointed  the 
defendant  committee  of  his  estate. 

5.  The  plaintiff  prays  judgment  for  rupees  with  interest  from 
the  day  of  at  the  rate  of  per  cent,  per  annum,  to  be  paid  out  of 
the  estate  of  the  said  E.  F.  in  the  hands  of  the  defendant. 


No.  13. 
For  Deficiency  upon  a    Re-sale    [Goods  sold  at  Auction.] 

(  TitU.) 

A.  B»f  the  above-named  plaintiff,  states  as  follows : — 

1      That  on  the        day   of  19     ,   at  ,   plaintiff  put   up  at 

auction  sundry  [articles  of  merchandise] ,  subject  to  the  condition  that  all  goods 
not  paid  for  and  removed  by  the  purchaser  thereof  within  [ten  days]  after  the 
sale  should  be  re-sold  by  auction  on  his  account,  of  which  condition  the  defendant 
had  notice. 

2.  That  the  defendant  purchased  [one  crate  of  crockery]  at  the  said 
auction  at  the  price  of  rupees. 

3.  That  the  plaintiff  was  ready  and  willing  to  deliver  the  same  to  the 
defendant  on  the  said  day  and  for  [ten  days]  thereafter,  of  which  the  defendant 
had  notice. 

4.  That  the  defendant  did  not  take  away  the  said  goods  purchased  by  him, 
nor  pay  therefor,  within  [ten  days]  after  the  sale,  nor  afterwards. 
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5.  That  on  the  day  of  19  ,  at  ,  the  plaintiff  rc-sold  the 
said  [crate  of  crockery]^  on  account  of  the  defendant,  by  public  auction, 
for                           rupees. 

6.  That    the    expenses    attendant     upon     such    re-sale     amounted     to 
rupees. 

7.  That  the  defendant  has  not  paid  the  deficiency  thus  arising, 
amounting  to  rupees. 

[Demand  of  judgment  A 
[Note  to  s.  4. — Unless  the  seller  agreed  to  deliver,  the  purchaser  must 
fetch  the  goods.     See  Act  IX.  of  1872,  sec.  93.] 


No.  14. 
For  THE  Purchase-money  of  Lands  conveyed. 
{Title.) 
A.  B.,  the  above-named  plaintiff,,  states  as  foUows : — 

1.  That  on  the  day  of  19  ,  at  ,  the  plaintiff  sold  [and 
conveyed]  to  the  defendant  [the  house  and  compound  No.  ,  in  the  city  of 

or^  a  farm  known  as  ,  in  or,  a  piece  of  land  lying,  &c.^ 

2.  That  the  defendant  promised  to  pay  the  plaintiff  rupees  for  the 
said  [house  and  compound,  or  farm,  or  land]. 

3.  That  he  has  not  paid  the  same. 

[  Demand  of  judgment,  ] 
[Note. — Where  there  has  been  no  actual  conveyance,  say  in  s.  1,  **sold  to 
-^e  defendant  the  house,  &c.,  and  placed  him  in  possession  of  the  same."] 

No.  15. 

For    THE    PURCHASE-MONKY   OF    IMMOVEABLE    PROPERTY    CONTRACTED 
TO    BE    SOLD,    BUT    NOT    CONVEYED. 

{Title.) 
A.  B.,  the  above-named  plaintiff,  states  as  follows  : — 

1.  That  on  the  day  of  19  ,  at  ,  the  plaintiff  and  defend- 
ant mutually  agreed  that  the  plaintiff  should  sell  to  the  defendant,  and  that  the 
defendant  should  purchase  from  the  plaintiff  [the  house  No.        ,   in  the  town  of 

,  or  one  hundred  bighas  of  land  in  ,    bounded   by  the 

East  Indian  railroad,  and  by  the  other  lands  of  the  plaintiff]  for  ^rupees. 

2.  That  on  the  day  of  19  ,  at  ,  the  plaintiff  tendered 
[or,  was  ready  and  willing  and  offered  to  execute]  a  sufficient  instrument  of 
conveyance  of  the  said  property  to  the  defendant,  on  payment  of  the  said  sum, 
and  still  is  ready  and  willing  to  execute  the  same. 

3.  That  the  defendant  has  not  paid  the  said  sum 

[  Demand  of  judgmen t.  ] 


No.    16. 
For  Service  at  a  Fixed  Price. 
(T///if.) 
A.  B.,  the  above-named  plaintiff,  states  as  follows:'— 

1.    That  on  the        day  of  19    ,  at  ,  the  defendant  [hired  plain- 

tiff as  a  clerk,  at  a  salary  of  rupees  per  year] . 
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2.     That   from   the   [said  day]    until    the  day  of  19     ,    the 

plaintiff  served  the  defendant  as  his  [clerk] . 

3      That  the  defendant  has  not  paid  the  said  salary. 

[Demand  of  /udgtnent,] 


No.  17. 
For  Services  at  a  Reasonable  Price. 

A.  i?.,  the  above-named  plaintiff,  states  as  follows  :  — 

1.  That  between  the        day  of  19        ,    and  the        day  of 

19     ,  at  plaintiff  [executed  sundry  drawings,  designs  and  diagrams]     or 

the  defendant,  at  his  request;  but  no  express  agreement  was  made  as  to  the  sum 
to  be  paid  for  such  services. 

2.  That  the  said  services  were  reasonably  worth  rupees. 
3     That  the  defendant  has  not  paid  the  same. 

[Demand  of  judgment  ] 


No.  18. 
For  Services  and  Material  at  a  Fixed  Price. 

A,  B  ,  the  above-named  plaintiff,  states  as  follows: — 

1      That  on  the        day  of  19    ,  at  ,  plaintiff  [furnished  the 

paper  for,  and  printed  one  thousand  copies  of  a  book  called  ]  for  the  defend- 
ant, at  his  request  [and  delivered  the  same  to  him]. 

2.  That  the  defendant  promised  to  pay  rupees  therefor. 

3.  That  the  defendant  has  not  paid  the  same. 

[Demand  0/  judgment] 


No.  19. 
For  Services  and  Materials  at  a  Reasonable  Price. 

(T/VAr.) 

A.  B,,  the  above-named  plaintiff,  states  as  follows:  — 

1 .    That  on  the        day  of  19    ,  at  ,  plaintiff   built   a  house 

[known  as   No.        ,   in  ].  and  furnished  the  materials  therefor,  for  the 

defendant,  at  his  request ;  but  no  express  agreement  was  made  as  to  the  price  to 
be  paid  for  such  work  and  materials. 

2     That  the  said  work  and  materials  were  reasonably  worth  rupees. 

3.     That  the  defendant  has  not  paid  the  same 

[Demand  of  judgment, ] 
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No.  20. 

For  Rent  reserved  in  a  Leask. 

(  Title,) 

A.  B.y  the  above-named  plaintiff,  states  as  follows: — 

1.  That  on  the  day  of  19  ,  at  ,  the  defendant  entered 
into  a  contract  with  the  plaintiff,  under  their  hands,  a  copy  of  which  is  hereto 
annexed. 

[Or  state  the  substance  of  the  contract,  ] 

2.  That  the  defendant  has  not  paid  the  rent  of  the  [month]  ending 
on  the        day  of  19     *  amounting  to  rupees. 

[Demand  of  judgment,^ 

Another  form . 

1.  That  the  plaintiff  let  to  the  defendant  a  house,  No.  27,  Chowrtnghee* 
for  seven  years,  to  hold  from  the  day  of  19  ,  at  rupees  a 
year,  payable  quarterly. 

2.  That  of  such  rent  quarters  are  due  and  unpaid. 

[Demand  of  judgment,  ] 


No.   21. 
For  Use  and  Occupation  at  a  Fixed  Rent. 
{Title.) 
A,  B,f  the  above-named  plaintiff,  states  as  follows: — 

1.  That  on  the  day  of  19  ,  at  ,  the  defendant  hired  from 
the  plaintiff  [the  house  No  ,  Street],  at  the  rent  of  rupees, 
payable            on  the  first  day  of 

2.  That  the  defendant  occupied  the  said  premises  from  the  day  of 
19        ,         to  the        day  of                          19    . 

3.  That  the  defendant  has  not  paid  rupees,  being  the  part  of 
said  rent  due  on  the  first  day  of                19    . 

t  Demand  of  judgment,  j 


No.   22. 

For  Use  and  Occupation  at  a  Reasonable  Rent. 
{Title,) 

A.  B.,  the  above-named  plaintiff,  executor  of  the  will  of  X.Y.,  deceased, 
states  as  follows : — 

1.  That  the  defendant  occupied  [the  house  No.  ,  Street]  by  per- 
mission of  the  saidX.  Y,,  from  the  day  of  19  ,  until  the  day 
of  19  ,  and  no  agreement  was  made  as  to  payment  for  the  use  of  the 
said  premises. 

2.  That  the  use  of  the  said  premises  for  the  said  period  was  reasonably 
worth  rupees. 

3.  That  the  defendant  has  not  paid  the  same; 

4.  The  plaintiff,  as  such  executor  as  aforesaid,   prays  judgment  for 
rupees, 
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No.  23. 
For  Board  and  Lodging. 
{Title.) 
A.  B,^  the  above-named  plaintiff,  states  as  follows: — 

1.  That    from    the  day    of  19     ,    until    the  day   of 
19    ,  the  defendant  occupied  certain  rooms  in  the  house  [No.        , 

Street],  by  permission  of  the  plaintiff,  and  was   furnished  by  the  plaintiff,  at 
his  request,  with  meat,  drink,  attendance,  and  other  necessaries. 

2.  That  in  consideration  thereof,  the  defendant  promised  to  pay  [orj 
that  no  agreement  was  made]  as  to  payment  for  such  meat,  drink,  attendance,, 
or  necessaries,  but  the  same  were  reasonably  worth  the  sum  of  rupees. 

3.  That  the  defendant  has  not  paid  the  same. 

[Demand  of  judgment.^ 


No.  24. 
For  Freight  of  Goods 

(Tife.) 
.1.  yi.,  the  above-named  plaintiff,  states  as  follows:  - 

1.  That  on  the  day  of  19  ,  at  ,  plaintiff  transported 
in  his  barge  [or  otherwise]  [one  thousand  barrels  of  flour  or  sundry- goods] 
from                to                ,  at  the  request  of  the  defendant. 

2.  That  the  defendant  promised  to  pay  the  plaintiff  the  sum  of  [one  rupee 
per  barrel]  as  freight  thereon  [or^  that  no  agreement  was  made  as  to  payment 
for  such  transportation,  but  such   transportation  was  reasonably   worth 
rupees]. 

3.  That  the  defendant  has  not  paid  the  same. 

[  Demand  of  judgment.  J 


No.  25. 
For  Passage-money. 
(  Ti//e.) 
A.  B.,  the  above-named  plaintiff,  states  as  follows: — 

1.  That  on  the  day  of  19  ,  plaintiff  conveyed  the  defendant 
[in  his  ship,  called  the                 ],  from  to  at  his  request. 

2.  That  the  defendant  promised  to  pay  the  plaintiff  rupees  there- 
for [or  that  no  agreement  was  made  as  to  the  price  of  the  said  passage,  but 
the  said  passage  was  reasonabl)  worth        rupees]. 

3.  That  the  defendant  has  not  paid  the  same. 

[  Demand  of  judgment .  ] 


No.  26. 
On  an  Award. 
(  7/V/^f.) 
A.  B.,  the  above-named  plaintiff,  states  as  follows: — 

1.     That  on  the  day  of  19     ,  at         ,  the  plaintiff  and  defen- 

dant, having  a  controversy  between  them  concerning    [a  demand  of  the  plaintiff 
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for  the  price  of  ten  barrels  of  oil,  which  the  defendant  refused  to  pay]*  agreed 
to  submit  the  same  to  the  award  of  E,F,  and  G.H.,  as  arbitrators  [or  entered 
into  an  agreement,  a  copy  of  which  is  hereto  annexed]. 

2.  That  on  the        day  of  19     ,  ,  the  said  arbitrators 
awarded  that  the  defendant  should  [pay  the  plaintiFF            rupees]. 

3.  That  the  defendant  has  not  paid  the  same. 

[Demand  of  Judgment,] 
[Note. — This  will  apply  where  the  agreement  to  refer   is   not   filed  in 
Court.] 


No.  27. 

On  a  Foreign  Judgment. 

{Tit/g.) 
A,  Z>\,  the  above-named  plaintiff,  states  as  follows: — 

1.  That  on  the  day  of  19  ,  at  ,  in  the  State  [or 
Kingdom]  of  ,  the  Court  of  that  State  [or  Kingdom]  in  a  suit  therein 
pending  between  the  plaintiff  and  the  defendant,  duly  adjudged  that  the  defendant 
should  pay  to  the  plaintiff            rupees*  with  interest  from  the  said  date. 

2.  That  the  defendant  has  not  paid  the  same. 

[Demand  0/  Judgment.] 


PLAINTS   UPON    INSTRUMENTS   FOR   THE 
PAYMENT  OF  NONEY  ONLY. 

No.  28. 
On  an  Annuity  Bond. 

(Tti/e.) 

A.  B.^  the  above-named  plaintiff,  states  as  follows: — 

1.     That  on  the        day  of  19    ,   at  ,   the  defendant  by 

his  bond  became  bound  to  the  plaintiff  in  the  sum  of  rupees  to  be  paid  by 

the   defendant   to   the   plaintiff,    subject   to   a    condition   that   if  the   defendant 
should  pay  to  the  plaintiff        rupees  half-yearly  on  the         day  of  and 

the  day  of  in  every  year  during  the  life  of  the  plaintiff,  the  said 

bond  should  be  void. 

2. '  That   afterwards,   on   the         day   of  19     ,   the   sum   of 

rupees  for  of  the  said  half-yeariy  payments  of  the  said  annuity,  became 

due  to  the  plaintiff,  and  is  still  unpaid. 

[  Demand  of  judgment.  ] 


No.  29. 
Payee  against  Maker. 
(Title.) 
A.  P.,  the  above-named  plaintiff,  states  as  follows: — 

1.    That  on  the        day  of  19    ,  at  ,  the  defendant  by  his 

promissory   note,    now   overdue,   promised  to  pay  to  the  plaintiff  rupees 

[  days  J  after  date . 
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2.     That  he  has  not  paid  the  same  [except  rupees,  paid  on  the 

day  of  19    ]. 

[  Detnand  of  judgment,  j 

[Note. — V^here  the  note  is  payable  after  notice  y  for  paragraphs  1  and  2y. 
substitute — ] 

1.  That  on  the  day  of  19     ,  at  ♦  the  defendant 
by   his  promissory*  note,   promised   to   pay   to  the  plaintiff  rupees 
months  after  notice. 

2.  That  notice  was  afterwards  given  by  the  plaintiff  to  the  defendant 
to  pay  the  same  months  after  the  said  notice. 

3.  That  the  said  time  for  payment  has  elapsed,  but  the  defendant  has 
not  paid  the  same. 

[Where  the  note  is  payable  at  a  particular  place ^  *^>'— ] 

1,  That  on  the  day  of  19  ,  at  ,  the  defendant,  by  his. 
promissory  note,  now  overdue,  promised  to  pay  to  the  plaintiff  [at  Messrs.  A^ 
and.  Co^s,,,  Madras] 

rupees  months  after  date. 

2.  That  the  said  note  was  duly  presented  for  payment  [  at  Messrs.  A  dnd 
Co^s,  ]  aforsaid,  but  has  not  been  paid. 

Wfitten  Statement  of  the  Defendant, 
In  the  Court,   &c. 
C  D.y  the  above-named  defendant,  states  as  follows: — 

1.  The  defendant  made  the  note  sued  upon  under  the  following  circunv 
stances: — The  plaintiff  and  defendant  had  for  some  years  been  in  partnership  as 
indigo-manufacturers,  and  it  had  been  agreed  between  them  that  they  should 
dissolve  partnership,  that  the  plaintiff  should  retire  from  the  business,  and  that 
the  defendant  should  take  over  the  whole  of  the  partnership-assets  and  liabilitieSr 
and  should  pay  the  plaintiff  the  value  of  his  share  in  the  assets  after  deductiilg 
the  liabilities. 

2.  The  plaintiff  thereupon  undertook  to  examine  the  partnership-books^ 
and  inquire  into  the  state  of  the  partnership-assets  and  liabilities ;  and  he  did 
accordingly  examine  the  said  books,  and  make  the  said  inquiries,  and  he  thereupon 
represented  to  the  defendant  that  the  assets  of  the  Arm  exceeded  Rs.  1 ,00,000,  and 
that  the  liabilities  of  the  firm  were  less  than  Rs.  30,000,  whereas  the  fact 
was  that  the  assets  of  the  Arm  were  less  than  Rs.  50,000,  and  the  liabilities  of  the- 
firm  largely  exceeded  the  assets. 

3.  The  misrepresentations  mentioned  in  the  second  paragraph  of  this- 
statement  induced  the  defendant  to  make  the  note  now  sued  on,  and  there  never 
was  any  other  consideration  for  the  making  of  such  note. 

No.  30. 
First  Indorsee  against  Maker. 
{Title.) 
A,  B.,  the  above-named  plaintifl,  states  as  follows: — 

1 .  That  on  the  day  of  19  ,  at  ,  the  defendant,  by 
his  promissory'  note,  now  overdue,  promised  to  pay  to  the  order  of  E.  F.  [or  to 
E,  F.  or  order]                 rupees  [                days  after  date]. 

2.  That  the  said  E.  F,  indorsed  the  same  to  the  plaintiff. 

3.  That  the  defendant  has  not  paid  the  same. 

[  Demand  of  Judgment.] 
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No.  31. 

Subsequent  Indorsee  against  Makhr. 

(Title.) 
A.  B.f  the  above-named  plaintiff,  states  as  follows:  — 
1     [  As  in  the  last  preceding  form,  ] 

2.  That  the  same  was,  by  the  endorsement  of  the  said  E.  F.  and  of  G,  H 
and  /.  J.  [  or  and  others],  transferred  to  the  plaintiff 

3.  That  the  defendant  has  not  paid  the  same. 

[  Demand  of  Judgment,  ] 


No.  32. 
First  Indorsee  against  First  Indors^r. 
{Ti//e). 
A,  B.^  the  above-named  plaintiff,  states  as  follows:  — 

1.  That  £  F.,  on  the        day  of  19     ,  at  ,  by  his.  pro- 
missory' note,  now  overdue,  promised  to  pay  to  the  defendant  or  order 
rupees                months  after  date. 

2.  That  the  defendant  indorsed  the  same  to  the  plaintiff^ 

3.  That  on  the  day  of  19     >  the  same   was  duly  presented 
for  payment,  but  was  not  paid. 

[  Or  state  facts  excusing  want  of  presentment,  ] 

4.  That  the  defendant  had  notice  thereof. 

5.  That  he  has  not  paid  the  same. 

[  Demand  of  judgment,  J 


No.  33. 

Subsequent  Indorsee  against  First  Indorser  : 

THE  Indorsement  being  special. 

(.Jiile.) 

A.  B.y  the  above-named  plaintiff,  states  as  follows: — 

1.  That  the  defendant  indorsed  to  one  E.  F.,  a  promissory  note,  now 
overdue,  made  [or  purporting  to  have  been  made]  by  one  G.  //.,  on  the        day  of 

19     ,  at  ,  to  the  order  of  the  defendant,  for  the  sum  of 

rupees  [  payable  days  after  date  ] . 

2.  That  the  same  was,  by  the  indorsement  of  the  said  £,  F.  [  and  others  ], 
transferred  to  the  plaintiff  [  or^  that  the  said  t\  F.  indorsed  the  same  to  the 
plaintiff  ]. 

3.  4  and  5.     [Satne  as  i,  4  and  5  of  the  last  preceding  form,  ] 

[  Demand  of  judgment.  ] 


No.  34. 
Subsequent  Indorsee  against  his  Immediate  Indorser. 

( TiVe. ) 
A,  B.J  the  above-named  plaintiff,  states  as  follows:-— 

1.     That  the  defendant  indorsed  to  him  a  promissory  note,  now  overdue, 
made  [or  purporting  to  have  been  made]  by  one  E.  F.,  on  the        day  of 
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19    ,  at  ,   to  the  order  of  one   C   //.,    for  the  sum   of  rupees 

[payable  days    after  date],   and    indorsed   by    the  said   G.   //.   to    the 

defendant. 

2,  3  and  4.     [  Same  as  in  J,  4  and  5  in  form  No.  33.  ] 

[  Demand  of  judgment.  ] 


No.  35 

Subsequent  Indorsee  against  Intermediate  Indorsrr. 

(Title.) 
A.  B,j  the  above-named  plaintiff,  states  as  follows: — 

1.  That  a  promissory  note,  now  overdue,  made  [or  purporting  to  have  been 
made  ]  by  one  E.  F.,  on  the  day  of  19  ,  at  ,  to  the  order  of 
one  G. //.,  for  the  sum  of  rupees  [payable  days  after  date],  and 
indorsed  by  the  said  G.  //.,  to  the  defendant,  was  by  the  indorsement  of  the 
defendant  [and  others]  transferred  to  the  plaintiff. 

2,  3  and  4.     [As  in  No.  33.  ] 

[  Demand  of  judgment.] 


No.  36. 

Subsequent  Indorsee  against  Maker,  and  First  and 

Second  Indorser. 

In  the  Court  of  ,  at 

Cnn/  Suit  N  . 

.^.  i9.  of 

ugai/js 

C.  D   of 

E.  t\  of 

and 
G.  H.  of 
A.  B.^  the  above-named  plaintiff,  states  as  follows: — 

1.  That  on  the  day  of  19  ,  at  ,  the  defendant,  C.  D.  by 
his  promissiory  note,  now  overdue,  promised  to  pay  to  the  order  of  the  defendant, 
E.F.J                       rupees  [                months  after  date  J. 

2.  That  the  said  H,  F.  indorsed  the  same  to  the  defendant,  G.  H.,  who 
indorsed  it  to  the  plaintiff. 

3.  That  on  the  day  of  19  ,  the  same  was  presented  [  or  state 
facts  excusing  want  of  prt-sentrnmit]  to  the   said  /".  D.  for  payment,  but  was 

not  paid. 

4.  That  the  said  E.  F.  and  G.  H.  had  notice  thereof. 

5.  That  they  have  not  paid  the  same 

[  Demand  of  judgment.  ] 
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No.  37. 
Drawer  against  Acceptor. 
(  Title.  ) 
A.  B.^  the  above-named  plaintiff,  states  as  follows: — 

1 .     That  on  the        day  of  19    ,  at  ,  by  his  bill  of  exchange, 

now  ov.erdue,  the  plaintiff  required  the  defendant  to  pay  to  him        rupees  [ 
days  after  date,  or  sight  thereof]. 

2.  That  the  defendant  accepted  the  said  bill.  [//  the  bill  is  payable 
at  a  certain  time  after  sights  the  date  of  acceptance  should  be  stated  ;  otherwise 
it  is  not  necessary,  ] 

3.  That  he  has  not  paid  the  same; 

4.  That  by  reason  thereof  the  plaintiff  incurred  expenses  in  and  about  the 
presenting  and  noting  of  the  bill,  and  incidental  to  the  dishonour  thereof. 

[Demand  of  judgment  J] 

[Note. — Where  the  bill  is  payable  to  a  third party^  for  paragraphs  /,  2,  J, 
say--  ] 

1.  That  on,  &c.,  at  &c.,  by  his  bill  of  exchange,  now  overdue,  directed  to 
the  defendant,  the  plaintiff  required  the  defendant  to  pay  to  £\  F.  or  order 
rupees  months  after  date. 

2.  That  the  plaintiff  delivered  the  said  bill  to  the  said  K  F.  on 

3.  That  the  defendant  accepted  the  said  bill,  but  did  not  pay  the  same, 
whereupon  the  same  was  returned  to  the  plaintiff. 


No.  38. 

Payee  against  Acceptor. 

{7rt/e.) 

A.  B.y  the  above-named  plaintiff,  states  as  follows  ; — 

1.  That  on  the  day  of  19  ,  the  defendant  accepted  a  bill  of  ex- 
change, now  overdue,  made  [or  purporting  to  have  been  made]  by  one  A'.  F.,  on 
the        day  of            19     ,  at              ,  requiring  the  defendant  to  pay  to  the  plaintiff 

rupees  after  sight  thereof. 

2.  That  he  has  not  paid  the  same. 

[Demand  of  Judgment.] 


No.  39. 
First  Indorsee  against  Acceptor. 

( yyt/e.) 

A.  B.,  the  above-named  plaintiff,  states  as  follows  :  — 

1.  That  on  the  day  of  19  ,  the  defendant  accepted  a  bill  of 
exchange,  now  overdue,  made  [or  purpoiting  to  have  been  made]  by  one  £,  F.,  on 
the  day  of  19  ,  at  ,  requiring  the  defendant  to  pay  to  the  order 
of  one  G.  H.                rupees                after  sight  thereof. 

2.  That  the  said  G.  H.  indorsed  the  same  to  the  plaintiff. 

3.  That  the  defendant  has  not  paid  the  same. 

[Demand  of  judgment.] 
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No.  40. 
Subsequent  Indorsee  against  Acceptor. 

(Title.) 

A.  B.i  the  above-named  plaintiff,  states  as  follows  :— 

1.  I  As  in  the  last  preceding  form  y  to  the  end  of  Article  /.] 

2.  That  by  the  endorsement  of  the  said  G.  H.  [and  others],  the  same  was 
transferred  to  the  plaintiff. 

3.  That  the  defendant  has  not  paid  the  same. 

[  Demand  of  judgment .  ] 


No.  41. 
Payee  against  Drawer  for  Non-acceptance. 
.     .  (Title.) 

A.  B.y  the  above-named  plaintiff,  states  as  follows  :  — 

1.  That  on  the  day  of  19  ,  at  ,  the  defendant, 
by  his  bill  of  exchange,  directed  to  E.  F.^  required  the  said  E,  F.  to  pay  to  the 
plaintiff                    rupees  [                days  after  sight]. 

2.  That  on  the  day  of  19  *  the  same  was  duly  presented 
to  the  said  E.  F.,  for  acceptance,  and  was  dishonoured. 

3.  That  the  defendant  had  due  notice  thereof. 

4.  That  he  has  not  paid  the  same. 

[Demand  of  judgment  .'\ 


No.  42. 
First  Indorsee  against  First  Indorser. 

(Title,) 

A.  B.,  the  above-named  plaintiif,  states  as  follows  : — 

1.  That  the  defendant  indorsed  to  the   plaintiff  a  bill   of  exchange,   now 
overdue,  made   [or  purporting  to  have  been  made]   by  one  £.  F.,  on  the 

day  of  19     ,  at  ,  requiring  one  G.  H.  to  pay  to  the  order  of  the 

defendant  rupees  [  days]   after  sight  [or  after  date,  or  at  sight] 

thereof  [and  accepted  by  the  said  G.  H.  on  the  day  of 

19     J. 

2.  That  on  the .       day  of  19     ,  the  same  was  presented  to  the 
said  G.  H.  for  payment,  and  was  dishonoured. 

3.  That  the  defendant  had  due  notice  thereof. 

4.  That  he  has  not  paid  the  same. 

I"  Demand  of  judgment.  ] 
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No.  43. 
Subsequent  Indorsee  against  First  Indorser  ;  the  Indorsement 

BEING  Special. 

{Title.) 
A.B.t  the  above-named  plaintiitf  states  as  follow  : — 

1      That  the  defendant  indorsed  to  one  £.  F.  a  bill  of  exchange,  now  over- 
due, made  [or  purporting  to  have  been  made]  by  one  G.  H.  on  the        day  of 
19     ,  at  ,  requiring  one  I  J.  to  pa)  to  the  order  of  the  defendant 

rupees  days  after  sight  thereof   [or  otherwise]^  and  accepted  by  the 

said  /.  /.  on  the  day  of  19  [This  clause  may  be  omitted  if 

not  according  to  the  fact.] 

2.  That  the  same  was,  by  the  indorsement  of  the  said  E.F.  [and  others], 
transferred  to  the  plaintiff. 

3.  That  on  the  day  of  19    ,  the  same  was  presented  to 
the  said  I  J.  for  payment,  and  was  dishonoured. 

4.  That  the  defendant  had  due  notice  thereof. 

5.  That  he  has  not  paid  the  same. 

[  De  m  and  of  judgment .  ]    . 


No.  44. 
Subsequent  Indorsee  against  his  Immediate  Indorser. 

{Title.) 
A.B.I  the  above-named  plaintiff,  states  as  follows  : — 

1.  That  the  defendant  indorsed  to  plaintiff  a  bill  of  exchange,  now  overdue, 
made  [or  purporting  to  have  been  made]  by  one  E.  F.  on  the  day  of 

19     ,  at  ,  requiring  one  G.  H.  to  pay  to  the  order  of  /.  /.  rupees 

days  after  sight  thereof  [or  otherwise]^   "accepted  by  the  said  G.  H,] 
and  indorsed  by  the  said  /.  /.  to  the  defendant. 

2.  That  on  the  day  of  19     ,  the  same  was  presented  to 
the  said  G.  H,  for  payment,  and  was  dishonoured. 

3.  That  the  defendant  had  due  notice  thereof. 

4.  That  he  has  not  paid  the  same. 

[Demand  0/ judgment.] 


No.  45. 
Sl'bsequent  Indorsee  against  Intermediate  Indorser. 

(Jitle.) 
A.  B.,  the  above-named  plaintiff,  states  as  follows  : — 

1.  That  a  bill  of  exchange,  now  overdue,  made  [or  purporting  to  have  been 
made]  by  one  E./\,  on  the  day  of  19  ,  at  ,  requiring  one  G.  H, 
to  pay  to  the  order  of  one  /.  /.  rupees  days  after  sight  thereof  [or 
otherwise],  [accepted  by  the  said  G. //.]  and  indorsed  by  the  said  /./.  to  the 
defendant,  was,  by  the  indorsement  of  the  defendant  [and  others],  transferred  to 
the  plaintiff. 

2.  That  on  the  day  of  19  ,  the  same  was  presented  to  the  said 
G.  H.  for  payment,  and  was  dishonoured. 

3.  That  the  defendant  had  due  notice  thereof. 

4.  That  he  has  not  paid  the  same. 

[Demand  of  Judgment.] 
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No.  46. 
Indorsee  against  Drawer,  Acceptor  and  Indorser. 
In  the  Court  of  ,  at 

Civil  Suit  No. 
A.  B.  of 
against 

a  D.  of 

K  F,  of 
and 

G.  H.  of 
A,B,y  the  above-named  plaintiff,  states  as  follows  : — 

1.  That  on  the  day  of  19  ,  at  ,  the  defendant  CD. 
by  his  bill  of  exchange,  now  overdue,  directed  to  the  defendant  E./*.,  required  the. 
said^EJ^.  to  pay  to  the  order  of  the  defendant  G.  H .  rupees  |_  days 
after  sight  thereof]. 

2.  That  on  the        day  of  19    t  the  said  £.  F.  accepted  the  same. 

3.  That  the  said  G.  H,  indorsed  the  same  to  the  plaintiff. 

4.  That  on  the  day  of  19  ,  the  same  was  presented  to  the 
said  E,  F.  for  payment,  and  was  dishonoured. 

5.  That  the  other  defendants  had  due  notice  thereof. 

6.  That  the>'  have  not  paid  the  same. 

[  Demand  of  judgtnent.  ] 


No    47. 
Payee  against  Drawer  for  Non-acceptance  of  a  Foreign  Bill. 

{Title.) 

A.  B.y  the  above-named  plaintiff;  states  as  follows: — 

1      That  on  the  day  of  19    ,  at  ,  the  defendant  by 

his  bill  of  exchange  drawn  in  Calcutta,  required  one  E,F.  to  pay  to  the  plaintiff 
in  [  London  ]  pounds  sterling,  [  sixty  days  ]  after  sight  thereof. 

2.  That  on  the  day  of  19     ,  the  same  was   presented   to  the 
said  A'.F.  for  acceptance,  and  was  dishonoured,  and  was  thereupon  duly  protested, 

3.  That  the  defendant  had  due  notice  thereof. 

4.  That  he  has  not  paid  the  same 

5     That  the  value  of  pounds  sterling,  at  the  time  of  the   service  of 

notice  of  protest  on  the  defendant,  was  rupees  annas. 

Wherefore  the   plaintiff  demands    judgment    against    the    defendant  for 
rupees    with    [  ten    per  centum  ]  compensation  and   interest   from   the 
day  of  19     . 


No.  48. 
Payee  against  Acceptor. 
(  Title.) 
A,  Zy.,  the  above-named  plaintiff,  states  as  follows: — 

1.     That  on  the        day  of  19     ,   at  ,  one  E.F.,  by  his  bill  of 

exchange,  now  overdue,  directed  to  the  defendant  required  the  defendant  to  pay 
to  the  plaintiff  rupees  after  date    or  days  after  sight]  thereof. 
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2.  That  on  the        day  of  19     ,   the   defendant  accepted  the  said 

3.  That  he  has  not  paid  the  same. 
[Demand  of  Judgment.] 


No.  49. 

On  a  Marine  [open]  Policy,  on  Vessel  lost  bv  Perils  of 

THE  Sea,  &c. 

A.  B.,  the  above-named  plaintiif,  states  as  follows: — 

1 .  The  plaintiff  was  the  owner  of  [  or  had  an  interest  in  ]  the  ship 
at  the  time  of  her  loss,  as  hereinafter  mentioned. 

2.  .  That  on  the  day  of  19  ,  at  ,  the  defendants,  in 
consideration  of  rupees  to  them  paid  [or  which  the  plaintiff  then  pro- 
mised to  pay]  executed  to  him  a  policy  of  insurance  upon  the  said  ship,  a  copy 
of  which  is  hereto  annexed  [or  whereby  they  promised  to  pay  to  the  plaintiff 
within  days  after  proof  of  loss  and  interest,  all  loss  and  damage  accruing  to 
him  by  reason  of  the  destruction  or  injury*  of  the  said  ship,  during  her  next 
voyage  from  to  ,  whether  by  perils  of  the  sea  or  by  fire,  or  by 
other  causes  therein  mentioned,  not  exceeding              rupees]. 

3.  That  the  said  ship,  while  proceeding  on  the  voyage  mentioned  in  the 
said  policy,  was  on  the  day  of  19  ,  totally  lost  by  the  perils  of  the 
sea  f  or  otherwise  ]. 

4.  That  the  plaintiff's  loss  thereby  was  rupees. 

5.  That  on  the  day  of  19  ,  he  furnished  the  defendants  with 
proof  of  his  loss  and  interest,  and  otherwise  duly  performed  all  the  conditioas 
of  the  said  policy  on  his  part. 

6.  That  the  defendants  have  not  paid  the  said  loss. 

[Demand  0/  judgment.] 


No.  50. 
On  Cargo  lost  by  Fire: — Valued  Policy. 
(Ttt/e.) 
A.  J9.,  the  above-named  plaintiff,  states  as  follows: — 

1.  That  plaintiff  was  the  owner  of  [or  had  an  interest  in]  [one  hundred 
bales  of  cotton  ]  on  board  the  ship  at  the  time  of  her  loss  as  hereinafter 
mentioned. 

2.  That  on  the  day  of  19  ,  at  ,  the  defendants,  in 
consideration  of  rupees  which  the  plaintiff  then  paid  [  or  proniised  to 
pay],  executed  to  him  a  policy  of  insurance  upon  the  said  goods,  a  copy  of 
which  is  hereto  annexed  [or  whereby  they  promised  to  pay  to  the  plaintiff 
rupees  in  case  of  the  total  loss,  by  fire  or  other  causes  mentioned,  of  the  said 
goods  before  their  landing  at  ,  or^  in  case  of  partial  loss,  such  damage  as 
the  plaintiff  might  sustain  thereby,  provided  the  same  should  not  exceed  per 
centum  of  the  whole  value  of  the  goods  ]. 

3.  That  on  the  day  of  19  ,  at  ,  while  proceeding  on 
the  voyage  mentioned  in  the  said  policy,  the  said  goods  were  totally  destroyed  by 
fire  [or  as  the  case  may  be  ]. 

4.  5  and  6.     [  As  in  paragraphs  4,  5  and  6,  of   the  last  preceding  form,  J 

[Demand  of  judgment.] 
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No.  51. 
On  Freight: — Valued  Policy. 

{Title.) 

A.  B.,  the  above-named  plaintiff,  states  as  follows: — 

1.  That  the  plaintiff  had  an  interest  in  the  freight  to  be  earned,  by  the 
ship  on  her  voyage  from  to  at  the  time  of 
her  loss  as  hereinafter  mentioned  and  that  a  large  quantity  of  goods  was  shipped 
upon  freight  in  her  at  that  time. 

2.  That  on  the  day  of  19  ,  at  ,  the  defendant,  in 
consideration  of  rupees  to  him  paid,  executed  to  the  plaintiff  a  policy  of 
insurance  upon  the  said  freight,  a  copy  of  which  is  hereto  annexed  [or  state  its 
ienor,  as  be/ore  ]. 

3.  That  the  said  ship,  while  proceeding  upon  the  voyage  mentioned  in 
the  said  policy,  was,  on  the  day  of  19  ,  totally  lost  by  [the  perils 
of  the  sea]. 

^  4.     That  the  plaintiff  has  not  received  any  freight  from  the  said  ship,  nor 
•did  she  cam  any  on  the  said  voyage,  by  reason  of  her  loss  as  aforesaid. 
5  and  6.     [As  in  Form  No.  49]. 

[Demand  of  judgment.] 


No.  52. 
For  a  Loss  by  General  Average. 
(TYtle.) 
A.  //.,  the  above-named  plaintiff,  states  as  follows:  — 

1.  That  plaintiff  was  the  owner  of  [or  had  an  interest  in  1  one  hundred 
bales  of  cotton  shipped  on  board  a  vessel  called. the  Y.Z.,  from  to 

,  at  the  time  of  the  loss  hereafter  mentioned. 

2.  That   on   the        day   of  19     ,   at  ,  in  consideration   of 
rupees  [  which  the  plaintiff  then  promised  to  pay],  the  defendant  executed 

to  the  plaintiff  a  policy  of  insurance   upon  his   said   goods,   a  copy  of  which  is 
hereto  annexed    [or  state  its  tenor  ^  as  be/ore]. 

3.  That  on  the  day  of  19  ,  while  proceeding  on  the  voyage 
mentioned  in  the  said  policy^  the  said  vessel  was  so  endangered  by  perils  of  the 
sea  that  the  master  and  crew  thereof  were  compelled  to,  and  did,  cast  into  the  sea 
a  large  part  of  her  rigging  and  furniture. 

4.  That  the  plaintiff  was,  by  reason  thereof,  compelled  to,  and  did,  pay 
a  general  average  loss  of  rupees. 

5.  That  on  the  day  of  19  ,  he  furnished  the  defendant 
with  proof  of  his  loss  and  interest  and  otherwise  duly  performed  all  the  conditions 
of  the  said  policy  on  his  part. 

6.  That  the  defendant  has  not  paid  the  said  loss. 

[  Demand  of  judgment,  j 


No  53. 
For  a  Particular  Average  Loss. 

{Title.) 
A.  B.,  the  above-named  plaintiff,  states  as  follows:  — 
1   and  2.     [  As  in  the  last  preceding  form.  ] 
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3  That  on  the  day  of  19      while  on  the  high  seas,  the  sea 
water  broke  into  the  said  ship,  and  damaged  the  said  [cotton  j  to  the  amount  of 

rupees. 

4  and  5.     [As  in  paragraphs  5  and  6  of  the  last  preceding  form ,  ] 

[Demand  of  judgment.] 


No.  54. 

On  a  Fire-Insurance  Policy. 

(Tti/e.) 

A.  B.,  the  above-named  plaintiff,  states  as  follows:  — 

1 .  That  plaintiff  [  was  the  owner  of,  or  ]  had  an  interest  in  a  [  dwelling- 
house  known  as  No.  ,  Street,  in  the  city  of  »  ]  at  the  time 
of  its  destruction  [or  injury'  ]  by  fire  as  hereinafter  mentioned. 

2.  That  on  the  day  of  19     ,  at  ,  in  consideration  of 
rupees   [to  them   paid];   the  defendants  executed  to  the  plaintiff  a 

policy  of  insurance  on  the  said  [premises],  a  copy  of  which   is   hereto  annexed 
[ or  state  its  tenor], 

3.  That  on  the  day  of  19  ,  the  said  [dwelling-house]  wa& 
totally  destroyed  [or  greatly  damaged]  by  fire. 

4.  That  the  plaintiff's  loss  thereby  was  rupees. 

5.  That  on  the  day  of  19  .  he  furnished  the  defendants  with 
proof  of  his  said  loss  and  interest,  and  otherwise  duly  performed  all  the  condi- 
tions of  the  said  policy  on  his  part. 

6.  That  the  defendants  have  not  paid  the  said  loss. 

[Demand  of  judgment.] 


No.  55. 

Against    Surety  for   Payment  of  Rent. 

( Ttf/r,) 

A.  8,,  the  above-named  plaintiff,  states  as  follows:  — 

1.  That  on  the  day  of  19  ,  at  ,  one  R.  F,  hired  from 
the  plaintifF,  for  the  term  of  years,  the  [house  No,  ,  Street,  ] 
at  the  annual  rent  of            rupees,  payable  [monthly] . 

2.  That  [at  the  same  time  and  place]  the  defendant  agreed,  in  considera- 
tion of  the  letting  of  the  said  premises  to  the  said  E.  /\,  to  guarantee  the  punctual 
payment  of  the  said  rent. 

3.  That  the  rent  aforesaid  for  the  month  of  19  ,  amounting 
to                rupees,  has  not  been  paid. 

[//,  by  the  terms  of  the  agreement  notice  is  required  to  be  given  to  the 
surety,  add: — ] 

4.  That  on  the  day  of  19  ,  the  plaintiff  gave  notice  to  the 
defendant  of  non-payment  of  the  said  rent,  and  demanded  payment  thereof. 

5.  That  he  has  not  paid  the  same. 

[Demand  of  judgment.] 
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9.-PLAINTS  FOR  COMPENSATION  FOR  BREACH 
OF  CONTRACT. 


No.  56. 

For  Breach  of  Agreement  to  convey  Land. 

( Title.) 

A,  B,^  the  above-named  plaintifF,  states  as  follows: — 

1.  That  on  the  day  of  19  ,  at  the  plaintiff  and  defendant 
entered  into  an  agreement,  under  their  hands,  of  which  a  copy  is  hereto  annexed. 

\Or  that,  on,  &c.,  the  defendant  agreed  with  the  plaintiff  that  in  considera- 
tion of  a  deposit  of  rupees  then  paid,  and  of  the  further  sum  of  [ten 
thousand]  rupees  payable  as  hereinafter  mentioned,  he  would  on  the  day 
of  19  ,  at  execute  to  the  plaintiff  a  sufficient  conveyance  of  [the 
house  No.  ,  Street,  in  the  city  of  ,  free  from  all  incum- 
brances; and  the  plaintiff  agreed  to  pay  [ten  thousand]  rupees  for  the  same  on 
delivery  thereof  ], 

2.  That  on  the  day  of  19  ,  the  plaintiff  demanded  the 
conveyance  of  the  said  property  from  the  defendant  and  tendered  rupees 
to  the  defendant  \or^  that  all  conditions  were  fulfilled,  and  all  things  happened 
and  all  times  elapsed  necessary  to  entitle  the  plaintiff  to  have  the  said  agreement 
performed  by  the  defendant  on  his  part]. 

3.  That  the  defendant  has  not  executed  any  conveyance  of  the  said 
property  to  the  plaintiff  \or^  that  there  is  a  mortgage  upon  the  said  property 
made  by  to  for  rupees,  registered  in  the  office  of  , 
on  the        day  of                    19     ,  and  still  unsatisfied,  or  any  other  defect  of  title]. 

4.  That  the  plaintiff  has  thereby  lost  the  use  of  the  money  paid  by  him  as 
such  deposit  as  aforesaid  and  of  other  moneys  provided  by  him  for  the  completion 
of  the  said  purchase,  and  has  lost  the  expenses  incurred  by  him  in  investigating 
the  title  of  the  defendant  and  in  preparing  to  perform  the  agreement  on  his  part, 
and  has  incurred  expense  in  endeavouring  to  procure  the  performance  thereof 
by  the  defendant. 

5.  The  plaintiff  prays  judgment  for  rupees  compensation. 


No.  57. 

For  Breach  of  Agreement  to  purchase  Land. 

(7///^.) 

A.  B.y  the  above-named  plaintiff,  states  as  follows: — 

1.  That  on  the  day  of.  19  ,  at  ,  the  plaintiff  and  defend- 
ant entered  into  an  agreement,  under  their  hands,  of  which  a  copy  is  hereto 
annexed. 

[Or,  that  on  the        day  of  19     ,  at  ,  the  plaintiff  and  defend- 

ant mutually  agreed  that  the  plaintiff  should  sell  to  the  defendant  and  that  the 
defendant  should  purchase  from  the  plaintiff  forty  bighas  of  land  in  the  village 
of  for        rupees.  ] 

2.  That  on  the  day  of  19  ,  at  ,  the  plaintiff,  being  then 
the  absolute  owner  of  the  said  property,  [and  the  same  being  free  from  all 
incumbrances  as  was  made  to  appear  to  the  defendant],  tendered  to  the  defendant 
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a  sufficient  instrument  of  conveyance  of  the  same  [or,  was  ready  and"  willing, 
and  ofiFered,  to  convey  the  same  to  the  defendant  by  a  sufficient  instrument],  on 
the  payment  by  the  defendant  of  the  said  sum. 

3.     That  the  defendant  has  not  paid  the  same. 
[  Demand  of  Judgment.  ] 


No.  58. 

Another  form. 

For  not  completing  a  Purchase  of  Immoveable  Property. 

{Title) 

A.  B.y  the  above-named  plaintiff,  states  as  follows: 

1.  That  by  an  agreement  dated  the  day  of  19  ,  it  was  agreed  by 
and  between  plaintiff  and  the  defendant  that  the  plaintiff  should  sell  to  the 
defendant  and  the  defendant  should  purchase  from  the  plaintiff,  a  house  and 
land  at  the  price  of  rupees,  upon  the  terms  and  conditions  following  ( that  is 
to  say) : — 

(a)  Thas  the  defendant  should  pay  the  plaintiff  a  deposit  of  rupees  in 
part  of  the  said  purchase-money  on  the  signing  of  the  said  agreement,  and  the 
remainder  on  the        day  of  19    ,  on  which  day  the  said  purchase  should 

be  completed. 

(h)  That  the  plaintiff  should  deduce  and  make  a  good  title  to  the  said 
premises  on  or  before  the  day   of  19     ,  and  on  payment  of  the   said 

remainder  of  the  said  purchase-money  as  aforesaid  should  execute  to  the  defendant 
a  proper  conveyance  of  the  said  premises,  to  be  prepared  at  the  defendant's 
expense. 

2.  That  all  conditions  were  fulfilled,  and  all  things  happened  and  all  times 
elapsed  necessary  to  entitle  the  plaintiff  to  have  the  said  agreement  performed  by 
the  defendant  on  his  part,  yet  the  defendant  did  not  pay  the  plaintiff  the  remainder 
of  the  said  purchase- money  as  aforesaid  on  his  part. 

3.  That  the  plaintiff  has  thereby  lost  the  expense  which  he  incurred  in 
preparing  to  perform  the  said  agreement  on  his  part,  and  has  been  put  to  expense 
in  endeavouring  to  procure  the  performance  thereof  by  the  defendant. 

^  Demand  of  judgment.^ 


No.  59. 
For  not  delivering  Goods  sold. 

{Title.) 

A.  B.,  the  above-named  plaintiff,  states  as  follows: — 

1.  That  on  the  day  of  19  ,  at  ,  the  plaintiff  and  defend- 
ant mutually  agreed  that  the  defendant  should  deliver  [one  hundred  barrels  of 
flour],  to  the  plaintiff  [on  the  day  of  19  ],  and  that  the  plaintiff  should 
pay  therefor                rupees  on  delivery. 

2.  That  on  the  [said]  day  the  plaintiff  was  ready  and  willing,  and  offered, 
to  pay  the  defendant  the  said  sum  upon  delivery  of  the  said  goods. 

3.  That  the  defendant  has  not  delivered  the  same,  whereby  the  plaintiff 

has  been  deprived  of  the  profits  which  would  have  accrued  to  him  from  such 

delivery. 

[Demand  of  judgment.] 
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No.  60. 
For  Breach  of  Contract  to  Employ. 
(TiV/^.) 
At  B,^  the  above-named  plaintiff,  states  as  follows: — 

1.  That  on  the  day  of  19  ,  at  ,  the  plaintiff  and  defend- 
a  c  mutually  agreed  that  the  plaintiff  should  serve  the  defendant  as  [an  account- 
ant, or^  in  the  capacity  of  foreman,  or  as  the  case  may  be],  and  that  the  defendant 
should  employ  the  plaintiff  as  such,  for  the  term  of  [one  year],  and  pay  him  for 
his  services                rupees  [monthly]. 

2.  That  on  the  day  of  19  ,  the  plaintiff  entered  upon  the  service 
of  the  defendant  as  aforesaid,  and  has  ev^r  since  been,  and  still  is,  ready  and 
willing  to  continue  in  such  service  during  the  remainder  of  the  said  year,  whereof 
the  defendant  always  had  notice. 

3.  That  on  the  day  of  19  ,  the  defendant  wrongfully  discharged 
the  plaintiff,  and  refused  to  permit  him  to  serve  as  aforesaid,  or  to  pay  him  for 
his  services, 

[Demand  0/  judgment.] 


No.  61. 

For  Breach  of  Contract  to  Employ,  where  the 

Employment  never  took  Effect. 

{Title.) 

A.  B.t  the  above-named  plaintiff,  states  as  follows: — 

1 .  [As  in  last  preceding  form.] 

2.  That  on  the  day  of  19  ,  at  ,  the  plaintiff  offered  to 
enter  upon  the  service  of  the  defendant,  and  has  evei-  since  been  ready  and  willing 
so  to  do. 

3.  That  the  defendant  refused  to  permit  the  plaintiff  to  enter  upon  such 
service,  or  to  pay  him  for  his  services. 

[Demand  of  judgment.] 


No.  62. 

For  Breach  of  Contract  to  Serve. 

( m/e.) 

A.  B.,  the  above-named  plaintiff,  states  as  follows:  — 

1.  That  on  the  day  of  19  ,  at  ,  the  plaintiff  and  defendant 
mutually  agreed  that  the  plaintiff  should  employ  the  defendant  at  an  [annualj 
compensation  of  rupees,  and  that  the  defendant  should  serve  the  plaintiff  as 
[an  artist]  for  the  term  of  [one  year] . 

2.  That  the  plaintiff  has  always  been  ready  and  willing  to  perform  his  part 
of  the  said  agreement  [and  on  the        day  of  19     ,  offered  so  to  do]. 

3.  That  the  defendant  [entered  upon]  the  service  of  the  plaintiff  on  the 
above-mentioned  day,  but  afterwards,  on  the  day  of  19  ,  he  refused 
to  serve  the  plaintiff  as  aforesaid. 

[Demand  of  judgment.] 
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No.  63. 

Against  a  Builder  for  Defective  Workmanship. 

{Title) 

A.  B,^  the  above-named  plaintiff,  states  as  follows: — 

1.  That  on  the        day  of  19     ,  at  ,  the  plaintiff  and 
defendant  entered  into  an  agreement,  of  which  a  copy  is  hereto  annexed. 

\pr  state  the  tenor  of  the  contract.] 

2.  [That  the  plaintiff  duly  performed  all  the  conditions  of  the  said  agree- 
ment on  his  part.] 

3.  That  the  defendant  [built  the  house  referred  to  in  the  said  agreement  in 
a  bad  and  unworkmanlike  manner] . 

[Demand  of  judgment.] 


No.   64. 

By  the  Master  against  the  Father  or  Guardian 

OF  AN  Apprentice. 

en  tic.) 

A.  B.,  the  above-named  plaintiff,  states  as  follows  ;— 

1.  That  on  the  day  of  19  ,  at  ,  defendant  en- 
tered into  an  agreement,  under  his  hand  and  seal,'  a  copy  of  which  is  hereto  an- 
nexed. 

[Or  state  the  tenor  of  the  contract.] 

2.  That  after  the  making  of  the  said  agreement  the  plaintiff  received  the 
said  [apprentice]  into  his  service  as  such  apprentice  for  the  term  aforesaid,  and 
has  always  performed  and  been  ready  and  willing  to  perform  all  things  in  the  said 
agreement  on  his  part  to  be  performed. 

3.  That  on  the  day  of  19  ,  the  said  [apprentice]  wilfully  ab- 
sented himself  from  the  service  of  the  plaintiff,  and  continued  so  to  do. 

[Demand  of  judgment.] 


No.  65. 
Bv  THK  Apprentice  against  the  Master. 
( 7it/e.) 
A.  B.y  the  above-named  plaintiff,  states  as  follows: — 

1 .  That  on  the  day  of  19  ,  at  ,  the  defendant  en- 
tered into  an  agreement  with  the  plaintiff  and  his  [father],  E.  F.,  under  their 
hands  and  seals,  a  copy  of  which  is  hereto  annexed. 

2.  That  after  the  making  of  the  said  agreement  the  plaintiff  entered  into 
the  service  of  the  defendant  with  him  after  the  manner  of  an  apprentice  to  serve 
for  the  term  mentioned  in  the  said  agreement  and  has  always  performed  all  things  ^ 
in  the  said  agreement  contained  on  his  part  to  be  performed. 

3.  That  the  defendant  has  not  [instructed  the  plaintiff  in  the  business  of 

,  or  state  any  otfier  breach ^  such  as  cruelty,  failure  to  provide  suffi- 
cient food,  or  other  ill-treatment] . 

[Demand  of  judgment.] 

•  The  form  given  in  .*ct  XI.\.  of  1850  requires  the  seal  of  the  father  or 
guardian. 
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No.  66. 
On  a  Bond  for  thb  Fidelity  of  a  Clerk. 

A.  B.^  the  above-named  plaintiff,  states  as  follows : — 

1.  That  on  the  day  of  19  ,  at  ,  plaintiff  employed 
one  E.  F.,  as  a  clerk. 

2.  That  on  the  day  of  19  ,  at  ,  the  defendant  agreed 
with  the  plaintiff  that  if  the  said  E.  F.  should  not  faithfully  perform  his  duties  as 
a  clerk  to  the  plaintiff,  or  should  fail  to  account  to  the  plaintiff  for  all  moneys, 
evidences  of  debt  or  other  property  received  by  him  for  the  use  of  the  plaintiff, 
the  defendant  would  pay  to  the  plaintiff  whatever  loss  he  might  sustain  by  reason 
thereof,  not  exceeding              rupees. 

\^Or,  2.  That  at  the  same  time  and  place  the  defendant  bound  himself 
to  the  plaintiff,  by  a  writing  under  his  hand  in  the  penal  sum  of  rupees, 

conditioned  that  if  the  said  E.  F.  should  faithfully  perform  his  duties  as  clerk 
and  cashier  to  the  plaintiff  and  should  justly  account  to  the  plaintiff  for  all 
moneys,  evidences  of  debt  or  other  property  which  should  be  at  any  time  held 
by  him  in  trust  for  the  plaintiff,  the  same  should  be  void,  but  not  otherwise.] 

[Or,  2.  That  at  the  same  time  and  place  the  defendant  executed  to  the 
plaintiff  a  bond,  a  copy  of  which  is  hereto  annexed.] 

3.  That  between  the        day  of  19     ,  and  the  day  of 

19  ,  the  said  E,  F.  received  money  and  other  property,  amounting  to  the  value 
of  rupees,  for  the  use  of  the  plaintiff,  for   which  he  has  not  accounted  to 

him,  and  the  same  still  remains  due  and  unpaid, 

[Demand  of  judgment.] 


No.  67. 
By  Tenant  against  Landlord,  with  Special  Damage. 

( Title,) 

A.   H.,  the  above-named  plaintiff,  states  as  follows:  - 

1.     That  on  the  day  of  19     ,  at  ,  the  defendant, 

by  an  instrument  in  writing,  let  to  the  plaintiff  [the  house  No.     ,  Street], 

for  the  term  of  years,  contracting  with  the  plaintiff  that  he,  the  plaintiff, 

and  his  legal  representative  should  quietly  enjoy  possession  thereof  for  the  said 
term. 

2.  That  all  conditions  were  fulfilled  and  all  things  happened  necessary-  to 
entitle  the  plaintiff  to  maintain  this  suit 

3.  That  on  the  day  of  during  the  said  term,  one  E,  F., 
who  was  the  lawful  owner  of  the  said  house,  lawfully  evicted  the  plaintiff  there- 
from, and  still  withholds  the  possession  thereof  from  him. 

4.  That  the  plaintiff  was  thereby  [prevented  from  continuing  the  business 
of  a  tailor  at  the  said  place,  was  compelled  to  expend  rupees  in  moving,  and 
lost  the  custom  of  G.  H.  and  /.  F.  by  such  removal.] 

[Demand  of  judgment.] 
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No.  68. 
For  Breach  of  Warranty  of  Moveables. 

{Title.) 

A.  B.J  the  above-named  plaintiff,  states  as  follows: — 

1.  That  on  the  day  of  19  ,  at  ,  the  defendant 
warranted  a  steam-engine  to  be  in  good  working  order,  and  thereby  induced  the 
plaintiff  to  purchase  the  same  of  hin,  and  to  pay  him            rupees  therefor. 

2.  That  the  said  engine  was  not  then  in  good  working  order,  whereby  the 
plaintiff  incurred  expense  in  having  the  said  engine  repaired,  and  lost  the  profits 
which  could  otherwise  have  accrued  to  him  while  the  engine  was  under  repair. 

[Demand  of  judgment.] 


No.  69. 
On  an  Agreement  of  Indemnity. 

(Title.) 

A.  B.y  the  above-named  plaintiff,  states  as  follows: — 

1.  That  on  the  day  of  19  ,  at  ,  the  plaintiff  and 
defendant,  being  partners  in  trade  under  the  Arm  of  A,  B.  and  C.  D.,  dissolved 
the  said  partnership,  and  mutually  agreed  that  the  defendant  should  take  and 
keep  all  the  partnership  property,  pay  all  debts  of  the  firm,  and  indemnify  the 
plaintiff  against  all  claims  that  might  be  made  upon  him  on  account  of  any  in- 
debtedness of  the  said  firm. 

2.  That  the  plaintiff  duly  performed  all  the  conditions  of  the  said  agree- 
ment on  his  part. 

3.  That  on  the  day  of  19  ,  [a  judgment  was  recovered 
against  the  plaintiff  and  defendant  by  one  E.  F.,  in  the  High  Court  of  Judicature 
at                      ,  upon  a  debt  due  from  the  said  firm  to  the  said  E.  F.,  and  on  the 

day  of  19     ,]    the  plaintiff  paid  rupees    [in  satisfaction  of  the 

same] . 

4.  That  the  defendant  has  not  paid  the  same  to  the  plaintiff. 

{Demand  of  judgment.] 


No.  70. 

By  Shipowner  against  Freightor  for  not  Loading. 

( Title.) 

A.  B .y  the  above-named  plaintiff,  states  as  follows: — 

1.     That  on  the        day  of  19    ,  at  ,  the  plaintiff  and 

defendant  entered  into  an  agreement,  a  copy  of  which  is  hereto  annexed. 

[Or,  1.     That  on         ,  at  ,  the  plaintiff  and    defendant    agreed    by 

charter-party  that  the  defendant  should  deliver  to  the  plaintiff's  ship  ,  at 

,  on  the        day  of  19     ,  five  hundred  tons  of  merchandise,   which 

«he  should  carry  to  ,  and  there  deliver,  on  payment  of  freight ;  and 

that  the  defendant  should  have  days  for  loading,  days  for  the  dis- 

charge, and  days  for  demurrage,  if  required,  at  rupees  per  day.] 
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2.  That  at  the  time  fixed  by  the  said  agreement  the  plaintiff  was  ready  and 
willing,  and  offered  to  receive  [the  said  merchandise,  or,  the  merchandise  men- 
tioned in  the  said  agreement]  from  the  defendant. 

3.  That  the  period  allowed  for  loading  and  demurrage  has  elapsed,  but  the 
defendant  has  not  delivered  the  said  merchandise  to  the  said  vessel. 

Wherefore,  the  plaintiff  demands  judgment  for  rupees  for  demur- 

rage and  rupees  additional  for  compensation. 


C— PLAINTS  FOR  COMPENSATION  UPON  WRONGS. 


No.  71. 

For  Trespass  on  Land. 

(Tit/e,) 

A.  B.y  the  above-named  plaintiff,  states  as  follows  : — 

1.     That  on  the        day  of  19     ,  at  ,  the  defendant  en- 

tered  upon  certain  land  of  the  plaintiff,  known  as  [and  depastured  the 

same  with  cattle,  trod  down  the  grass,  cut  the  timber,  and  otherwise  injured  the 
same]. 

{Demand  of  judgment. '\ 


No.  72. 

For  Trespass  in  Entering  a  Dwelling-house. 

{Title.) 

A.  B.J  the  above-named  plaintiff,  states  as  follows:— 

1.  That  the  defendant  entered  a  dwelling-house  of  the    plaintiff,    called 
,  and  made  a  noise  and  disturbance  therein  for  a  long  time,  and  broke  open 

the  doors  of  the  said  dwelling-house,  and  removed,  took  and  carried  away  the 
fixtures  and  goods  of  the  plaintiff  therein,  and  disposed  of  the  same  to  the  defen- 
dant's own  use,  and  expelled  the  plaintiff  and  his  family  from  the  possession  of 
the  said  dwelling-house,  and  kept  them  so  expelled  for  a  long  time. 

2.  That  the  plaintiff  was  thereby  prevented  from  carrying  on  his  business 
and  incurred  expense  in  procuring  another  dwelling  house  for  himself  and  family. 

[Demand  of  judgment.] 


No.  73. 

For  Trespass  on  Moveables. 

(Ttl/e.) 

A.   B.,  the  above-named  plaintiff,  states  as  follows: — 

1.     That   on   the        day    of  19     ,  at  ,  the    defendant 

broke  open  ten  barrels  of  rum  belonging  to  the  plaintiff,  and  emptied  their  con- 
tents into  the  street  [or,  seized  and  took  the  plaintiff's  goods,  that  is  to  say,  iron, 
rice,  and  household  furniture,  or  as  the  case  may  be,  and  carried  away  the  same 
and  disposed  of  them  to  his  own  use] . 

[Or,  seized  and  took  the  plaintiff's  cows  and  bullocks,  and  impounded  them, 
and  kept  them  impounded  for  a  long  time.] 
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2.  That  the  plaintiff  was  thereby  deprived  of  the  use  of  the  cows  and  bul- 
locks during  that  time,  and  incurred  expense  in  feeding  them  and  in  getting  them 
restored  to  him  ;  and  was  also  prevented  from  selling  them  at  fair,  as 

he  otherwise  would  have  done,  and  the  said  cows  and  bullocks  are  diminished  in 
value  to  the  plaintiff  [otherwise,  state  the  injury  according  to  t  fie  facts]. 
[Demand  of  judgment.] 


No.  74. 

For  the  Conversion  of  Moveable  Property. 

(Tif/^.) 

A.  B.,  the  above-named  plaintiff,  states  as  follows : — 

1 .  That  on  the  day  of  19  ,  plaintiff  was  in  possession  of 
certain  goods  described  in  the  schedule  hereto  annexed  [or,  of  one  thousand  bar- 
rels of  flour] . 

2.  That  on  that  day,  at  ,  the  defendant  converted  the  same  to  his 
own  use,  and  wrongfully  deprived  the  plaintiff  of  the  use  and  possession  of  the 
same. 

[Demand  of  judgment.] 
The  Schedule. 


No.  75. 
Against  a  Warehouseman  for  Refusal  to  Deliver  Goods. 

( 7tt/e.) 

A.  B.,  the  above-named  plaintiff,  states  as  follows : — 

1.  That  on  the  day  of  19  ,  at  the  defendant,  in  consider- 
ation of  the  payment  to  him  of  rupees  [or,  rupees  per  barrel, 
per  month,  &c.],  agreed  to  keep  in  his  godown  [one  hundred  barrels  of  flour]  and 
to  deliver  the  same  to  the  plaintiff  on  payment  of  the  said  sum. 

2.  That  thereupon  the  plaintiff  deposited  with  the  defendant  the  said 
[hundred  barrels  of  flour]. 

3.  That  on  the  day  of  19  ,  the  plaintiff  requested  the  defendant 
■to  deliver  the  said  goods,  and  tendered  him  rupees  [or,  the  full  amount  of 
storage  due  thereon] ,  but  the  defendant  refused  to  deliver  the  same. 

4.  That  the  plaintiff  was  thereby  prevented  from  selling  the  said  goods 
E.  F.y  and  the  same  are  lost  to  the  plaintiff. 

[Demand  of  judgment.} 


No.   76. 
For  Procuring  Property  by  Fraud. 

( Title,) 

A.  B.,  the  above-named  plaintiff,  states  as  follows  :-> 

1.     That  on  the        day  of  19     ,  at  ,  the  defendant,  for  the  pur- 

pose of  inducing  the  plaintiff  to  sell  him  certain  goods,  represented  to  the  plaintiff 
that  [he,  the  defendant,  was  solvent,  and  worth  rupees  over  all  his  lia. 

abilities]. 
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2.  That  the  plaintiff  was  thereby  induced  to  sell  [and  deliver]  to  the  defen- 
dant [dry  goods]  of  the  value  of  rupees. 

3.  That  the  said  representations  were  false  [or,  state  the  particular  false- 
hoods^ and  were  then  known  by  the  defendant  to  be  so. 

4.  That  the  defendant  has  not  paid  for  the  said  goods.  [Or,  if  the  goods 
were  not  delivered  that  the  plaintiff  in  preparing  and  shipping  the  said  goods  and 
procuring  their  restoration,  expended  rupees.] 

'Demand  of  judgment.] 


No.  77. 

For  Fraudulently  Procuring  Crp:dit  to  be  given  to 
Another  Person. 

{'I'ltle) 
A.  B.,  the  above-named  plaintiff,  states  as  follows: — 

1.  That  on  the  day  of  19  ,  at  ,  the  defendant  re- 
presented to  the  plaintiff  that  one  E.  F.  was  solvent  and  in  good  credit,  and  worth 

rupees  over  all  his  liabilities  [or,  that  E.  F.  then  held  a  responsible  situ- 
ation and  was  in  good  circumstances,  and  might  safely  be  trusted  with  goods  on 
credit] . 

2.  That  the  plaintiff  was  thereby  induced  to  sell  to  the  said  E,  F.  [rice]  of 
the  value  of  rupees  [on        month's  credit] . 

3.  That  the  said  representations  were  false  and  were  then  known  by  the 
defendant  to  be  so,  and  were  made  by  him  with  intent  to  deceive  and  defraud  the 
plaintiff  [or,  to  deceive  and  injure  the  plaintiff] . 

4.  That  the  said  E.  F.  [did  not  pay  for  the  said  goods  at  the  expiration  of 
the  credit  aforesaid,  or,]  has  not  paid  for  the  said  rice,  and  the  plaintiff  has  wholly 
lost  the  same  by  reason  of  the  premises. 

[Demand  of  Judgment,] 


No.  78. 
For  Polluting  the  Water  under  the  Plaintiff's  Land. 

( ntie.) 

A.  B.,  the  above-named  plaintiff,  states  as  follows: — 

1 .  That  he  is,  and  at  all  the  times  hereinafter  mentioned  was,  possessed 
of  certain  land  called  and  situate  in  ,  and  of  a  well  therein,  and  of 
water  in  the  said  well,  and  was  entitled  to  the  use  and  benefit  of  the  said  well  and 
of  the  said  water  therein,  and  to  have  certain  springs  and  streams  of  water  which 
flowed  and  ran  into  the  said  well  to  supply  the  same  to  flow  or  run  without  being 
fouled  or  polluted. 

2.  That  on  the  day  of  19  ,  the  defendant  wrongfully  fouled 
and  polluted  the  said  well  and  the  said  water  therein  and  the  said  springs  and 
streams  of  water  which  flowed  into  the  said  well. 

3.  That  by  reason  of  the  premises  the  said  water  in  the  said  well  became 
impure  and  unflt  for  domestic  and  other  necessary  purposes,  and  the  plaintiff'  and 
his  family  are  deprived  of  the  use  and  beneflt  of  the  said  well  and  water. 

[Demand  of  judgment.] 
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No.  79. 
For  Carrying  on  a  Noxious  Manufacture. 

(7V//tf.) 

A.  B,,  the  above-named  plaintiff,  states  as  follows: — 

1.  That  the  plaintiff  is,  and  at  all  the  times  hereinafter  mentioned  was^ 
possessed  of  certain  lands  called         ,  situate  in 

2.  That  ever  since  the  day  of  19  >  the  defendant  has  wrong- 
fully caused  to  issue  from  certain  smelting  works  carried  on  by  the  defendant 
large  quantities  of  offensive  and  unwholesome  smoke  and  other  vapours  and  noxi- 
ous matter,  which  spread  themselves  over  and  upon  the  said  lands,  and  corrupted 
the  air,  and  settled  on  the  surface  of  the  said  lands. 

3.  That  thereby  the  trees,  hedges,  herbage  and  crops  of  the  plaintiff  grow- 
ing on  the  said  lands  were  damaged  and  deteriorated  in  value  and  the  cattle  and 
live-stock  of  the  plaintiff  on  the  said  lands  became  unhealthy,  and  divers  of  them 
were  poisoned  and  died. 

4.  That  by  reason  of  the  premises  the  plaintiff  was  unable  to  depasture  the 
said  lands  with  cattle  and  sheep  as  he  otherwise  might  have  done,  and  was  obliged 
to  remove  his  cattle,  sheep  and  farming-stock  therefrom,  and  has  been  prevented 
from  having  so  beneficial  and  healthy  a  use  and  occupation  of  the  said  lands  as  he 
otherwise  would  have  had. 

[Demand  of  judgment.] 


No.   80. 

For  Obstructing  a  Way. 

(7/V/^.) 

A.  8.,  the  above-named  plaintiff,  states  as  follows: — 

1.  That  the  plaintiff  is,  and  at  the  time  hereinafter  mentioned  was,  pos- 
sessed of  [a  house  in  the  village  of  ]. 

2.  That  he  was  entitled  to  a  right  of  way  from  the  said  [ house j  over  a 
certain  field  to  a  public  highway  and  back  again  from  the  said  highway  over  the 
said  Beld  to  the  said  house,  for  himself  and  his  servants  [with  vehicles,  or,  on 
foot]  at  all  times  of  the  year. 

3.  That,  on  the  day  of  19  ,  defendant  wrongfully  obstructed 
the  said  way,  so  that  the  plaintiff  could  not  pass  [with  vehicles,  or,  on  foot,  or,  in 
any  manner]  along  the  said  way,  [and  has  ever  since  wrongfully  obstructed  the 
same]. 

4.  State  special  damage  if  any.] 

[Demand  of  Judgment.] 


Another  Form. 

1.  That  the  defendant  wrongfully  dug  a  trench  and  heaped  up  earth  and 
stones  in  the  public  highway  leading  from  to  so  as  to  ob- 
struct it. 

2.  That  thereby  the  plaintiff,  while  lawfully  passing  along  the  said  high- 
way, fell  over  the  said  earth  and  stones  [or,  into  the  said  trench]  and  broke  his 
arm,  and  suffered  great  pain,  and  was  prevented  from  attending  to  his  business 
for  a  long  time,  and  incurred  expense  for  medical  attendance. 

[Demand  of  Judgment.] 
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No.  8i. 
For  Diverting  a  Water-course. 
{Titie.) 
A.  B.y  the  above-named  plaintiff,  States  as  follows:-' 

1 .  That  the  plaintiff  is,  and  at  the  time  hereinafter  mentioned  was,  pos- 
sessed of  a  mtU  situated  on  a  [stream]  known  as  the  ,  in  the  village  of 

,  district  of 

2.  That  by  reason  of  such  possession  the  plaintiff  was  entitled  to  the  flow 
of  the  said  stream  for  working  the  said  mill. 

3.  lliat  on  the  day  of  19  ,  the  defendant,  by  cutting  the 
bank  of  the  said  stream,  wrongfully  diverted  the  water  thereof,  so  that  less  water 
ran  into  the  plaintiff's  mill. 

4.  That  by  reason  thereof  the  plaintiff  has  been  unable  to  grind  more  than 
sacks  per  day  whereas,  before  the  said  diversion  of  water,  he  was  able 

to  grind  sacks  per  day. 

[Demand  of  judgment.] 


No.  82. 
For  Obstructing  a  Right  to  Use  Water  for  Irrigation. 

{Ttt/e) 
A.  B  ,  the  above-named  plaintiff,  states  as  follows: — 

1.  That  the  plaintiff  is,  and  was  at  the  time  hereinafter  mentioned,  pos- 
sessed of  certain  lands,  situate  &c.,  and  entitled  to  take  and  use  a  portion  of  the 
water  of  a  certain  stream  for  irrigating  the  said  lands. 

2.  That  on  the  day  of  the  defendant  prevented  the  plaintiff 
from  taking  and  using  the  said  portion  of  the  said  water  as  aforesaid  by  wrong- 
fully obstructing  and  diverting  the  said  stream. 

[Demand  of  Judgment.] 


No.  83. 
For  Waste  by  a  Lessee. 
(Title.) 
A.  B.J  the  above-named  plaintiff,  states  as  follows  : — 

1.  That  on  the  day  of  19  ,  the  defendant  hired  from  him 
[the  house  No.           ,                  Street]  for  the  term  of 

2.  That  the  defendant  occupied  the  same  under  such  hiring. 

3.  That  during  the  period  of  such  occupation  the  defendant  greatly  injured 
the  premises  [defaced  the  walls,  tore  up  the  floors,  and  broke  down  the  doors ;  or 
otherwise  specify  the  injuries  as  far  as  possible]. 

The  plaintiff  prays  judgment  for ,  rupees  compensation. 


No  84. 

For  Assault  and  Battery. 

(Title,) 
A.   If.,  the  above-named  plaintiff,  states  as  follows: — 

That  on  the        day  of  19     ,  at  ,  the  defendant  assaulted 

and  beat  him. 

The  plaintiff  prays  judgment  for  rupees  compensation. 
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No.  85. 

For  Assault  and  Battery  with  Special  Damage. 

{TWe.) 

A.  B.,  the  above-named  plaintiff,  states  as  follows: — 

1.  That  on  the  day  of  19  ,  at  ,  the  defendant  as- 
saulted and  beat  him  until  he  became  insensible. 

2.  That  the  plaintiff  was  thereby  disabled  from  attending  to  his  business 
for  [six  weeks  thereafter],  and  was  compelled  to  pay  rupees  for  aiedical  at- 
tendance, and  has  been  ever  since  disabled  [from  using  his  right  arm].  [Or  other- 
wise state  the  damage  as  the  case  may  be.] 

[Demand  of  f'udgment.} 


No.  86. 
For  Assault  and  False  Imprisonment. 

A.  B.,  the  above-named  plaintiff,  states  as  follows  : — 

1.  That  on  the  day  of  19  ,  at  ,  the  defendant  as- 
saulted the  plaintiff  and  imprisoned  him  for  days  [or^  hours]  ;  [state  the 
special  damage  if  any,  thus  :—] 

2.  That  by  reason  thereof  the  plaintiff  suffered  great  pain  of  body  and 
mind  and  was  exposed  and  injured  in  his  credit  and  circumstances,  and  was  pre- 
vented from  carrying  on  his  business  and  from  providing  for  his  family  by  his 
personal  care  and  attention,  and  incurred  expense  in  obtaining  his  liberation  from 
the  said  imprisonment  [or  otherwise  as  the  case  may  be], 

[Demand  of  j'udgfnent.] 


No.  87. 
For  Injuriks  Causkd  by  Negligrnce  on  a  Railroad. 

(Ttf/e.) 

A.  B.,  the  above-named  plaintiff,  states  as  follows: — 

1 .  That  on  the        day  of  19     ,  the  defendants  were  common  carriers 
of  passengers   by  railway  between          and 

2.  That  on  that  day,  the  plaintiff  was  a  passenger  in  one  of  the  carriages 
of  the  defendants  on  the  said  road. 

3.  That   while  he  was  such  passenger,  at  [or  near  the  station  of 
;  or  between  the  stations  of            and             ],  a  collision  occurred  on  the 

said  railway,  caused  by  the  negligence  and  unskilfulness  of  the  defendant's  ser- 
vants, whereby  the  plaintiff  was  much  injured  [having  his  leg  broken,  his  head  cut, 
&c.,  and  state  the  special  damage y  if  any ,  as],  and  incurred  expense  for  medical 
attendance,  and  is  permanently  disabled  from  carrying  on  his  former  business  as 
[a  salesman]. 

[Dem^and  of  judgment."] 
[Or  thus: — 2.  That  on  that  day  the  defendants  by  their  servants  so  negli- 
gently and  unskilfully  drove  and  managed  an  engine  and  a  train  of  carriages  at- 
tached thereto  upon  and  along  the  defendant's  railway,  which  the  plaintiff  was 
then  lawfully  crossing,  that  the  said  engine  and  train  were  driven  and  struck 
against  the  plaintiff,  whereby,  etc.,  as  in  §  J.] 
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No.  88. 

For  Injuries  Caused  by  Negligent  Driving. 

(Title.) 
A,  /?.,  the  above-named  plaintiff,  states  as  follows : — 

1.  The  plaintiff  is  a  shoemaker,  carrying  on  business  at  .  The  defen- 
dant is  a  merchant  of 

2.  On  the  [23rd  May  1875],  the  plaintiff  was  walking  eastward  along 
Chowringhee,  in  the  City  of  Calcutta,  at  about  3  o'clock  in  the  afternoon.  He 
was  obliged  to  cross  Harrington  Street,  which  is  a  street  running  into  Chow- 
ringhee at  right  angles.  While  he  was  crossing  the  street,  and  just  before  he 
could  reach  the  foot-pavement  on  the  further  side  thereof,  a  carriage  of  the  defen- 
dant's, drawn  by  two  horses,  under  the  the  charge  and  control  of  the  defendant's 
servants,  was  negligently,  suddenly  and  without  any  warning  turned  at  a 
rapid  and  dangerous  pace  ofit  of  Harrington  Street  into  Chowringhee.  The  pole 
of  the  carriage  struck  the  plaintiff  and  knocked  him  down,  and  he  was  much 
trampled  by  the  horses. 

3.  By  the  blow  and  fall  and  trampling  the  plaintiff's  left  arm  was  broken, 
and  he  was  bruised  and  injured  on  the  side  and  back,  as  well  as  internally,  and  in 
consequence  thereof  the  plaintiff  was  for  four  months  ill  and  in  suffering,  and  un- 
able to  attend  to  his  business,  and  incurred  heavy  medical  and  other  expenses,  and 
sustained  great  loss  of  business  and  profits. 

The  plaintiff  claims  rupees  damages. 

( Title.) 
Written  Statement  of  Defendant. 

1.  The  defendant  denies  that  the  carriage  mentioned  in  the  plaint  was  the 
defendant's  carriage,  or  that  it  was  under  the  charge  or  control  of  the  defendant's 
servants.     The  carriage  belonged  to  [Messrs.  E.  F.  and  G.  H .]  of 

Street,  Calcutta,  livery  stable-keepers,  employed  by  the  defendant  to  supply  him 
with  carriages  and  horses ;  and  the  person  under  whose  charge  and  control  the 
said  carriage  was,  was  the  servant  of  the  said  [Messrs.  E    F.  and  G    H.] 

2.  The  defendant  does  not  admit  that  the  said  carriage  was  turned  out  of 
Harrington  Street  either  negligently,  suddenly,  or  without  warning,  or  at  a  rapid 
or  dangerous  pace. 

3.  The  defendant  says  that  the  plaintiff  might  and  could,  by  the  exercise 
of  reasonable  care  and  diligence,  have  seen  the  said  carriage  approaching  him, 
and  avoided  any  collision  with  it. 

4.  The  defendant  does  not  admit  the  statements  of  the  third  paragraph  of 
the  plaint. 


No.  89. 
For  Libel;  the  Words  being  Libellous  in  Themselves. 

(m/e.) 

A.  B.t  the  above-named  plaintiff,  states  as  follows: — 

1.  That  on  the  day  of  19  ,  at  ,  the  defendant 
published  in  a  newspaper,  called  the  [or  in  a  letter  addressed  toE.  F.  ], 
the  following  words  concerning  the  plaintiff:  - 

[Set  forth  the  words  used.] 

2.  That  the  said  publication  was  false  and  malicious. 

iDemand  0/  judgtfient  ] 
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Note.— If  the  libel  was  in  a  language  not  the  language  of  the  Court,  set  out  the 
libel  verbatim  in  the  foreign  language  in  which  it  was  published,  and  then 
proceed  thus:— *' Which  said  words,  being  translated  into  the 
language,  have  the  meaning  and  effect  following,  and  were  so  understood 
by  the  persons  to  whom  they  were  so  published,  that  is  to  say  '*  [here  set 
out  a  literal  translation  of  the  lihe{  in  the  language  of  the  Court], 


No.   90. 
F'oR  Libel;  the  Words  not  being  Libellous  in  Themselves. 

{Title.) 
A.  B.^  the  above-named  plaintiff,  states  as  follows  : — 

1.  That  the  plaintiff  [is,  and]  was,  on  and  before  the  day  of 
19     ,  a  merchant  doing  business  in  the  city  of 

2.  That  on  the  day  of  19  ,  at  ,  the  defendant 
published  in  a  newspaper  called  the  [or^  in  a  letter  addressed  to  E.  F.,  or 
otherwise  how  published],  the  following  words  concerning  the  plaintiff: — 

[••  A,  B.y  of  this  city,  has  modestly  retired  to  foreign  lands.  It  is  said  that 
creditors  to  the  amount  of  rupees  are  anxiously  seeking  his  address."] 

3.  That  the  defendant  meant  thereby  that  [the  plaintiff  had  absconded  to 
avoid  his  creditors,  and  with  intent  to  defraud  them]. 

4.  That  the  said  publication  was  false  and  malicious. 

[Demand  of  judgment.] 

No.  91. 
For  Slander;  the  Words  being  Actionable  in  Themselves. 

{Title.) 
A.  B.y  the  above-named  plaintiff,  states  as  follows  : — 

1.  That  on  the  day  of  19  ,  at  ,  the  defendants  falsely 
and  maliciously  spoke,  in  the  hearing  of  E.  F.,  [or,  sundrj-  persons],  the  follow- 
ing words,  concerning  the  plaintiff:     ['*  He  is  a  thief."] 

2.  That  in  consequence  of  the  said  words  the  plaintiff  lost  his  situation  as 
in  the  employ  of 

[Demand  of  judgment.] 


No.  92. 

For  Slander  ;  the  Words  not  being  Actionable 

IN  themselves. 

{Title.) 

A.  B.y  the  above-named  plaintiff,  states  as  follows: — 

1.     That  on   the         day   of  19     ,  at  ,  the    defendant    falsely 

and  maliciously  said  to  one  E.  F.  concerning  the  plaintiff  :    "  He  is  a   young  man 
of  remarkably  easy  conscience."] 

2.  That  the  plaintiff  was  then  seeking  employment  as  a  clerk  and  the  de- 
fendant meant,  by  the  said  words,  that  the  plaintiff  was  not  trustworthy  as  a 
clerk. 

3.  That  in  consequence  of  the  said  words  [the  said  E.  F.  refused  to  em- 
ploy the  plaintiff  as  a  clerk  j. 

[Demand  of  jtulgment.] 
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No.  93. 
For  Malicious  Prosecution. 
(Title.) 
A.  B.y  the  above-named  plaintiff,  states  as  follows: — 

1.  That  on  the        day  of  19     ,  at  ,  the  defendant  ob- 
tained a  warrant  of  arrest  from                 [a  Magistrate  of  the  said  city,  or,  as  the 
case  may  be]  on  a  charge  of                    »  and  the  plaintiff  was  arrested  thereon,  and 
imprisoned  for                        [days,  or,  hours,  and  gave  bail  in  the  sum  of 
rupees  to  obtain  his  release]. 

2.  That  in  so  doing  the  defendant  acted  maliciously  and  without  reasonable 
or  probable  cause. 

3.  That  on  the  day  of  19  ,  the  said  Magistrate  dismissed 
the  complaint  of  the  defendant  and  acquitted  the  plaintiff. 

4.  That  many  persons,  whose  names  are  unknown  to  the  plaintiff,  hearing 
of  the  said  arrest  and  supposing  the  plaintiff  to  be  a  criminal,  have  ceased  to  do 
business  with  him  ;  or,  that,  in  consequence  of  the  said  arrest,  the  plaintiff  lost  his 
situation  as  clerk  to  one  E.  F.,  or,  that  by  reason  of  the  premises,  the  plaintiff 
suffered  pain  of  body  and  mind,  and  was  prevented  from  transacting  his  business, 
and  was  injured  in  his  credit,  and  incurred  expense  in  obtaining  his  release  from 
the  said  imprisonment,  and  in  defending  himself  against  the  said  complaint. 

[Demand  0/  Judgment.] 


D.— PLAINTS  IN  SUITS  FOR  SPECIFIC  PROPERTY. 


No.  94. 
By  the  Absolute  Owner  for  the  Possession  of  Immoveable 

Property. 
(Title,) 
A.  B.J  the  above-named  plaintiff,  states  as  follows:  — 

1.  That  X.  Y.  was  the  absolute  owner  [of  the  estate,  or,  the  share  of  the 
estate,  called  ,  situate  in  the  district  of  ,  the  Government  re- 
venue of  which  is  rupees  ,  and  the  estimated  value  rupees,  or, 
of  the  house  No.  ,  Street,  in  the  town  of  Calcutta,  the  estimated  value 
of  which  is  rupees                 ]. 

2.  That  on  the  day  of  19  ,  Z.  illegally  dispossessed  the  said 
-V.   Y.  of  the  said  estate  [or,  share,  or,  house]. 

3.  That  the  said  X.  Y.  has  since  died  intestate,  leaving  the  plaintiff,  the 
said  A.  B.,  his  heir,  him  surviving. 

4.  That  the  defendant  withholds  the  possession  of  the  estate  [or,  share,  or, 
house]  from  the  plaintiff. 

The  plaintiff  prays  judgment — 

(1)     for  the  possession  of  the  said  premises  ; 

(.2)     for  rupees  compensation  for  withholding  the  same. 


Another  Form. 
A.  B.,  the  above-named  plaintiff,  states  as  follows: — 

1.     On  the        day  of  19     ,  the  plaintiff,  by  an  instrument  in  writ- 

ing, let  to  the  defendant  a  house  and  premises  [No.  52,  Russell  Street,  in  the 
]  for  a  term  of  five  years  from  the        day  of  ,  at  the  monthly 

rent  of  300  rupees. 

2     By  the  said  instrument  the  defendant  covenanted  to  keep  the  said  house 
and  premises  in  good  and  tenantable  repair. 
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3.  The  said  instrument  also  contained  a  clause  of  re-entry,  entitling  the 
plaintiff  to  re-enter  upon  the  said  house  and  premises,  in  case  the  rent  thereby  re- 
served, whether  demanded  or  not,  should  be  in  arrear  for  twenty -one  days,  or  in 
case  the  defendant  should  make  default  in  the  performance  of  any  covenant  upon 
his  part  to  be  performed. 

4.  On  the  day  of  19  ,  a  month's  rent  became  due,  and  on 
the  day  of  19  ,  another  month's  rent  became  due ;  on  the  day 
of            19     ,  both  had  been  in  arrear  for  twenty -one  days  and  both  arc  still  due, 

5.  On  the  same  day  of  19  ,  the  house  and  premises  were  not 
and  are  now  in  good  or  tenantable  repair,  and  it  would  require  the  expenditure  of 
a  large  sum  of  money  to  reinstate  the  same  in  good  and  tenantable  repair,  and  the 
plaintiff's  reversion  is  much   depreciated  in  value     The  plaintiff  claims — 

(1)  possession  of  the  said  house  and  premises ; 

(2)  rupees  for  arrears  of  rent ; 

(3)  rupees  compensation  for  the  defendant's  breach  of  his  covenant 
to  repair ; 

(4)  rupees  for  the  occupation  of  the  house  and  premises  from  the 
day  of  19     ,  to  the  day  of  recovering  possession. 


No.  95. 

By  the  Tenant. 

(Tttle.) 

A.  B.,  the  above-named  plaintiff,  states  as  follows : — 

1.  That  one  £.  F.  is  the  absolute  owner  of  [a  piece  of  land  in  the  town  of 
Calcutta  bounded  as  follows  :  ],  the  estimated  value  of  which  is 

rupees. 

2.  That  on  the        day  of  19     ,  the  said  E.  F.  let  the  said  premises 
to  the  plaintiff  for                 years,  from 

3.  That  the  defendant  withholds  the  possession  thereof  from  the  plaintiff. 

[Demand  of  judgment.^ 

No.  96. 
For  Moveable  Property  Wrongfully  Taken. 
{Title.) 
A.  B.,  the  above-named  plaintiff,  states  as  follows  : — 

1.  That  on  the  day  of  19     ,  plaintiff  owned  [or.   was  pos- 
sessed of]  one  hundred  barrels  of  fiour,  the  estimated  value  of  which  is 

rupees. 

2.  That  on  that  day,  at  ,  the  defendant  took  the  same. 
The  plaintiff  prayS  judgment — 

(1)  for  the  possession  of  the  said  goods,  or  for  rupees  in  case  such 
possession  cannot  be  had  ; 

(2)  for  rupees  compensation  for  the  detention  thereof. 


No.  07. 
For  Moveables  Wrongfully  Detained. 
{Title. 
A.  //.,  the  above-named  plaintiff,  states  as  follows  : — 
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1.  That  on  the  day  of  19     ,  the  plaintii¥  owned  \or,  state 
facts  showing  a  right  to  the  possession]  the  goods  mentioned  in  the  schedule 
hereto  annexed  [or  describe  the  goods]t  the  estimated  value  of  which  is 
rupees. 

2.  That  from  that  day  until  the  commencement  of  this  suit  the  defendant 
has  detained  the  same  from  the  plaintiff. 

3.  That  before  the  commencement  of  this  suit,  to  wit,  on  the  day  of 

19     ,  the  plaintiff  demanded  the  same  from  the  defendant,  but  he 
refused  to  deliver  them. 

The  plaintiff  prays  judgment — 

(1)  for  the  possession  of  the  said  goods,  or  for  rupees,  in  case  such 
possession  cannot  be  had  ; 

(2)  for  rupees  compensation  for  the  detention  thereof. 

The  Schedule, 


No.  98. 

Against  a  Fraudulent  Purchaser  and  His  Transferee 

WITH  Notice. 

(Title.) 

A,  B.y  the  above-named  plaintiff,  states  as  follows:  — 

1.  That  on  the  day  of  19  ,  at  ,  the  defendant 
[C.  D.J,  for  the  purpose  of  inducing  the  plaintiff  to  sell  him  certain  goods,  re- 
presented to  the  plaintiff,  that  [he  was  solvent,  and  worth  rupees  over  all 
his  liabilities]. 

2.  That  the  plaintiff  was  thereby  induced  to  sell  and  deliver  to  the  said 
C.  D.  I  one  hundred  boxes  of  tea],  the  estimated  value  of  which  is  rupees. 

3.  That  the  said  representations  were  false,  and  were  then  known  by  the 
said  C.  D.  to  be  so.  [Or^  That,  at  the  time  of  making  the  said  representations, 
the  said  C.  D,  was  insolvent,  and  knew  himself  to  be  so.] 

4.  That  the  said  C.  D.  afterwards  transferred  the  said  goods  to  the  defen- 
dant E.  F.  without  consideration  [or,  who  had  notice  of  the  falsity  of  the  re- 
presentation]. 

The  plaintiff  prays  judgment — 

(1)  for  the  possession  of  the  said  goods,  or  for  rupees,  in  case  such 
possession  cannot  be  had ; 

(2)  for  rupees  compensation  for  the  detention  thereof. 


£.— PLAINTS  IN  SUITS  FOR  SPECIAL  RELIEF. 


No.  99. 
For  Rescission  of  a  Contract  on  the  Ground  of  Mistake. 

(Title.) 
A.  y/.,  the  above-named  plaintiff,  states  as  follows: — 

1.    That,  on  the        day  of  19    ,  the  defendant  represented 

to  the  plaintiff  that  a  certain  piece  of  ground  belonging  to  the  defendant,  situated 
at  ,  contained  [ten  bighas]. 
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2.  That  the  plaintiff  was  thereby  induced  to  purchase  the  same  at  the 
price  of  rupees  in  the  belief  that  the  said  representation  was  true,  and 
signed  an  instrument  of  agreement  of  which  a  copy  is  hereto  annexed.  But  no 
conveyance  of  the  same  has  been  executed  to  him. 

3.  That  on  the        day  of  19     ,  the  plaintiff  paid  the  defendant 
rupees  as  part  of  such  purchase-money. 

4.  That  the  said  piece  of  ground  contained  in  fact  only  [five  bighas]. 
The  plaintiff  prays  judgment — 

(1)  for  rupees,  with  interest  from  the  day  of        19         ; 

(2)  that  the  said  agreement  of  {Purchase  be  delivered  up  and  cancelled. 


No.    lOO. 
For  an  Injunction  Restraining  Waste. 
(fitle.) 
A.  B.y  the  above-named  plaintiff,  states  as  follows: — 

1.  That  plaintiff  is  the  absolute  owner  of  [describe  the  property  ^. 

2.  That  the  defendant  is  in  possession  of  the  same  under  a  lease  from  the 
plaintiff. 

3.  That  the  defendant  has  [cut  down  a  number  of  valuable  trees,  and 
threatens  to  cut  down  many  more  for  the  purpose  of  sale]  without  the  consent  of 
the  plaintiff. 

The  plaintiff  prays  judgment  that  the  defendant  be  restrained  by  injunction 
from  committing  or  permitting  any  further  waste  on  the  said  prenuseSw 
[Pecuniary  compensation  might  also  be  prayed."] 


No.    IOI. 
For  Abatement  of  a  Nuisance. 
{Title.) 
A.  //.,  the  above-named  plaintiff,  states  as  follows: — 

1.  That  plaintiff  is,  and  at  all  the  times  hereinafter  mentioned  was,  the 
absolute  owner  of  [the  house  No.         ,  Street,  Calcutta] . 

2.  That  the  defendant  is,  and  at  all  the  said  times  was,  the  absolute  owner 
of  [a  plot  of  ground  in  the  same  street] . 

3.  That  on  the  day  of  19  ,  the  defendant  erected  upon  his 
said  plot  a  slaughter-house  and  still  maintains  the  same  ;  and  from  that  day  unti 
the  present  time  has  continually  caused  cattle  to  be  brought  and  killed  there  [and 
has  caused  the  blood  and  offal  to  be  thrown  into  the  street  opposite  the  said  house 
of  the  plaintiff] . 

4.  That  [the  plaintiff  has  been  compelled,  by  reason  of  the  premises,  to 
abandon  the  said  house,  and  has  been  unable  to  rent  the  same] . 

The  plaintiff  prays  judgment  that  the  said  nuisance  be  abated. 


No.  I02. 
For  an  Injunction  Against  the  Divkrsion  of  a  Water-course. 

(mie.) 
A.  B.f  the  above-named  plaintiff,  states  as  follows: — 
V  [As  in  Form  No.  81.] 

*^^  The  plaintiff  prays  judgment  that  the  defendant  be  restrained  by  injunction 

from  diverting  the  water  as  aforesaid. 
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No.  103. 

For  Restoration  of  Moveable  Property  Threatened 

WITH  Destruction,  and  for  an  Injunction. 

{Title.) 

A.  B.y  the  above-named  plaintiff,  states  as  follows: — 

1.  That  plaintiff  is,  and  at  all  times  hereinafter  mentioned  was,  the  owner 
of  [a  portrait  of  his  grandfather  which  was  executed  by  an  eminent  painter],  and 
of  which  no  duplicate  exists  [or  state  any  facts  showing  that  the  property  is  of  a 
kind  that  cannot  be  replaced  by  money] . 

2.  That  on  the  day  of  19  ,  he  deposited  the  same  for  safe 
keeping  with  the  defendant. 

3.  That  on  the  day  of  19  ,  he  demanded  the  same  from  the 
defendant  and  offered  to  pay  all  reasonable  charges  for  the  storage  of  the  same. 

4.  That  the  defendant  refuses  to  deliver  the  same  to  the  plaintiff  and 
threatens  to  conceal,  dispose  of,  cut,  or  injure  the  same  if  required  to  deliver  it 
up. 

5.  That  no  pecuniary  compensation  would  be  an  adequate  compensation  to 
the  plaintiff  for  the  loss  of  the  [painting]. 

The  plaintiff  prays  judgment — 

(1)  that  the  defendant  be  restrained  by  injunction  from  disposing  of,  in- 
juring or  concealing  the  said  [painting] ; 

(2.)    that  he  return  the  same  to  the  plaintiff. 


No.    104. 

Interpleader. 

(m/e.) 

A.  B.t  the  above-named  plaintiff,  states  as  follows:  — 

1.  That  before  the  date  of  the  claims  hereinafter  mentioned  one  G.  H.  de- 
posited with  the  plaintiff  [describe  the  property]  for  [safe  keeping]. 

2.  That  the  defendant,  C.  D.  claims  the  same  [under  an  alleged  assign- 
ment thereof  to  him  from  the  said  G.  //.] 

3.  That  the  defendant  E.  F.  also  claims  the  same  [under  an  order  of  the 
said  G.  H,  transferring  the  same  to  himj. 

4.  That  the  plaintiff  is  ignorant  of  the  respective  rights  of  the  defendants. 

5.  That  he  has  no  claim  upon  the  said  property,  and  is  ready   and  willing 
to  deliver  it  to  such  persons  as  the  Court  shall  direct. 

6.  That  this  suit  is  not  brought  by  collusion  with  either  of  the  defendants. 
The  plaintiff  prays  judgment — 

(1)  that  the  defendants  be  restrained,  by  injunction,  from  taking  any  pro- 
ceedings against  the  plaintiff  in  relation  thereto ; 

(2)  that  they  be  required  to  interplead  together  concerning  their  claims  to 
the  said  property ; 

(3)  that  some  person  be  authorized  to  receive  the  said  property  pending 
such  litigation ; 

(4)  that,  upon  delivering  the  same  to  such  [person],   the  plaintiff  be  dis- 
charged from  all  liability  to  either  of  the  defendants  in  relation  thereto. 
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No.  105. 
Administration  by  Creditor. 
{Title.) 
A.  B.y  the  above-named  plaintiff,  states  as  follows : — 

1.  E,  F.,  late  of  ,  was  at  the  time  of  his  death,  and  his  estate 
still  is,  indebted  to  the  plaintiff  in  the  sum  of  [here  insert  nature  0/  debt 
and  security^  if  any'\. 

2.  The  said  E.  F.  made  his  will,  dated  the  day  of  ,  and  thereof 
appointed  C,  D,  executor  [or,  devised  his  estate  in  trust,  &c.,  or,  died  intestate, 
as  the  case  may  be]. 

3.  The  said  will  was  proved  by  the  said  C,  D,  [or,  letters  of  administration 
were  granted,  &c.] 

4.  The  defendant  has  possessed  himself  of  the  moveable  [and  immoveable, 
or,  the  proceeds  of  the  immoveable]  property  of  the  said  £.  F.,  and  has  not  paid 
the  plaintiff  his  said  debt. 

5.  The  said  E,  F.  died  on  or  about  the  day  of 

6.  The  plaintiff  prays  that  an  account  may  be  taken  of  the  moveable  [and 
immoveable]  property  of  the  said  £.  /*,  deceased,  and  that  the  same  may  be  ad- 
ministered under  the  decree  of  the  Court. 


No.  106. 
Administration  by  Specific  Legatee. 
(TitU,) 
[Alter  Form  No.  105  thus:—] 
[Omit  paragraph  1.  and  commence  paragraph  2]  E.  F  ,  late  of 
duly  made  his  last  will,  dated  the  day  of  ,  and  thereof  appointed 

C.  D.  executor,  and  by  such  will  bequeathed  to  the  plaintiff  [here  state  the  speci- 
fic legacy]. 

For  paragraph  4  substitute — 

The  defendant  is  in  possession  of  the  moveable  property  of  the  said  E,  F., 
and,  amongst  other  things,  of  the  said  [here  name  the  subject  of  the  specific  he- 
quest]. 

For  the  commencement  of  paragraph  6  substitute — 

The  plaintiff  prays  that  the  defendant  may  be  ordered  to  deliver  to  him  the 
said  {here  name  the  subject  of  the  specific  bequest],  or  that,  Ac. 


No.  107. 
Administration  by  Pecuniary  Legatee. 
(Title.) 
[Alter  Form  No.  105  thus ;— ] 
[Omit  paragraph  1  and  substitute  for  paragraph  2]  E,  F.,  late  of  , 

c[uly  made  his  last  will,  dated  the  day  of  ,  and  thereof   appointed 

C\  D.  executor,  and  by  such  will  bequeathed  to  the  plaintiff  a  legacy  of 
rupees. 

In  paragraph  4  substitute  ^' legacy  ^^  for  '*debt.^' 
A  f  lot  her  Form. 

Between  F.  F.     ...  ...  ...     Plaintiff, 

and 
G.  H.     ...  ...  ...  ...  ...  ...     Defendant. 
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E.  F.,  the  above-named  plaintiff,  states  as  follows  : — 

I.     A.  h  ,  o\K.\x\  the  duly  made  his  last  will,  dated  the  [first  day  of 

March,  1873,,  whereby  he  appointed  the  defendant  and  M,  N.  [who  died  in  the 
testator's  lifetime  1  executors  thereof,  and  bequeathed  his  property,  whether 
moveable  or  immoveable,  to  his  executors  in  trust  to  pay  the  rents  and  income 
thereof  to  the  plaintiff  for  his  life ;  and  after  his  decease,  and  in  default  of  his  hav- 
ing a  son  who  should  attain  twenty-one  or  a  daughter  who  should  attain  that  age 
or  marry,  upon  trust  as  to  his  immoveable  property  for  the  person  who  would  be 
the  testator's  heir-at-law,  and  as  to  his  moveable  property  for  the  persons  who 
would  be  the  testator's  next-of-kin  if  he  had  died  intestate  at  the  time  of  the  death 
of  the  plaintiff,  and  such  failure  of  his  issue  as  aforesaid. 

2  The  testator  died  on  the  [first  day  of  July,  1878],  and  his  will  was 
proved  by  the  defendant  on  the  [fourth  day  of  October,  1878 J.  The  plaintiff  has 
not  been  married. 

3.  The  testator  was  at  his  death  entitled  to  moveaDle  and  immoveable  pro- 
perty ;  the  defendant  entered  into  the  receipt  of  the  rents  of  the  immoveable  pro- 
perty and  got  in  the  moveable  property ;  he  has  sold  some  part  of  the  immoveable 
property. 

The  plaintiff  claims  — 

(1)  to  have  the  moveable  and  immoveable  property  of  A.  B,  administered 
in  this  Court,  and  for  that  purpose  to  have  all  proper  directions  given  and  ac- 
counts taken ; 

(2)  such  further  or  other  relief  as  the  nature  of  the  case  may  require. 


Between  E.F.     ...  ...  ...  ,..  ...     Plaintiff, 

and 
G.  //.      .  ...  ..  .      Defendant, 

Written  Statement  of  Defendant 

1.  A,  B.^s  will  contained  a  charge  of  debts;  he  died  insolvent ;  he  was  en- 
titled at  his  death  to  some  immoveable  property  which  the  defendant  sold  and 
which  produced  the  nctt  sum  of  rupees  ,  and  the  testator  had  some  move- 
able property  which  the  defendant  got   in,  and  which   produced   the  nett   sum  of 

rupees. 

2.  The  defendant  applied  the  whole  of  the  said  sums  and  the  sum  of 
Rupees  which  the  defendant  received  from  rents  of  the  immoveable  pro- 
perty m  the  payment  of  the  funeral  and  testamentary  expenses  and  some  of  the 
debts  of  the  testator. 

The  defendant  made  up  his  accounts,  and  sent  a  copy  thereof  to  the  plain- 
tiff on  the  [tenth  day  of  January,  1880],  and  offered  the  plaintiff  free  access  to  the 
vouchers  to  verify  such  accounts,  but  he  declined  to  avail  himself  of  the  defen- 
dant's offer. 

4.     The  defendant  submits  that  the  plaintiff  ought  to  pay  the  costs  of  this  suit. 


No.    io8. 
Execution  of  Trusts. 
In  the  Court  of  at 

Civil  Suit,  No. 

A.  B,  of  ...     Plaintiff, 

against 
C.  D,  of  ,  the  beneficiary  [or,  one  of  the 

beneficiaries]  ...     Defendant. 
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A,  B.,  the  above-named  plaintiff,  states  as  follows  :— 

1 .  That  he  is  one  of  the  trustees  under  an  instrument  of  settlement  bear, 
ing  date  on  or  about  the  day  of  made  upon  the  marriage  of  E.  F. 
and  G.  //.,  the  father  and  mother  of  the  defendant  [or,  an  instrument  of  assign- 
ment of  the  estate  and  effects  of  E.  F.  for  the  benefit  of  C.  D  ,  the  defendant, 
and  other  the  creditors  of  £.  F.] 

2.  The  said  A.  B,  has  taken  upon  himself  the  burden  of  the  said  trust,  and 
is  in  possession  of  [or,  of  the  proceeds  of]  the  moveable  and  immoveable  property 
conveyed  [or  assigned]  by  the  before-mentioned  deed. 

3.  The  said  C.  D.  claims  to  be  entitled  to  a  beneficial  interest  under  the 
before-mentioned  deed. 

4.  The  plaintiff  is  desirous  to  account  for  all  the  rents  and  profits  of  the 
said  immoveable  property  [and  the  proceeds  of  the  sale  of  the  said,  or  of  part  of 
the  said,  immoveable  property,  or  moveable  or  the  proceeds  of  the  sale  of,  or  of 
part  of,  the  said  moveable  property,  or  the  profits  accruing  to  the  plaintiff  as  such 
trustee  in  the  execution  of  the  said  trust] ;  and  he  prays  that  the  Court  will  take 
the  accounts  of  the  said  trust,  and  also  that  the  whole  of  the  said  trust  estate  ma\ 
be  administered  in  the  Court  for  the  benefit  of  the  said  C.  D.,  the  defendant,  and 
all  other  persons  who  may  be  interested  in  such  administration,  in  the  presence 
of  the  said  C.  D.  and  such  other  persons  so  interested  as  the  Court  may  direct,  or 
that  the  said  ( .  D.  may  show  good  cause  to  the  contrary. 

[N.  B,— Where  the  suit  is  by  a  beneficiary,  the  plaint  may  be  modelled^ 
mutatis  mutandis,  on  the  plaint  by  a  legatee.] 


No.  109. 

Foreclosure  or  Sale. 

{Title.) 

A.  B.i  the  above-named  plaintiff,  states  as  follows: — 

1 .  By  a  mortgage-deed  dated  the  day  of  19  ,  a  house  with 
the  garden  and  appurtenances,  situated  within  the  jurisdiction  of  this  Court,  were 
conveyed  by  the  defendant  to  him,  the  plaintiff,  his  heirs  [or  executors,  admini- 
strators], and  assigns,  for  securing  the  principal  sum  of  Rs.  to- 
gether with  interest  thereon  at  the  rate  of  Rs.  per  centum  per  annum, 
subject  to  redemption  upon  payment  by  the  said  defendant  of  the  said  principal 
and  interest  at  a  day  long  since  past. 

2.  There  is  now  due  from   the  defendant  to  the  plaintiff  the  sum  of   Rs. 
for  principal  and  interest  on  the  said  mortgage. 

3.  The  plaintiff  prays  (a)  that  the  Court  will  order  the  defendant  to  pay 
him  the  said  sum  of  Rs.  with  such  further  interest  as  may  accrue  be- 
tween the  filing  of  the  plaint  and  the  day  of  payment,  and  also  the  costs  of  this 
suit,  on  some  day  to  be  named  by  the  Court,  and  in  default  that  the  right  to  re- 
deem the  said  mortgaged  premises  may  be  foreclosed  and  the  plaintiff  placed  in 
possession  of  the  same  premises:  or  (6)  that  the  said  premises  may  be  sold,  and 
the  proceeds  applied  in  and  towards  the  payment  of  the  amount  of  the  said  princi- 
pal, interest  and  costs  ;  and  (c)  that,  if  such  proceeds  shall  not  be  sufficient  for  the 
payment  in  full  of  such  amount,  the  defendant  do  pay  to  the  plaintiff  the  amount 
of  the  deficiency  with  interest  thereon  at  the  rate  of  six  per  cent,  per  annum  un- 
til realization  ;  and  (d)  that  for  that  purpose  all  proper  directions  may  be  given  and 
accounts  taken  by  the  Court. 


Digitized  by 


Google 


FOUHTH    SCHEDULE.  xlv 

No.   no. 

Redemption. 

(Title.) 

[Alter  Form  No.  109  thus :— ] 
Transpose  parties  and  also  the  facts  in  paragraph  1 . 

For  paragraph  2  substitute— 

2.  There  is  now  due  from  the  plaintiff  to  the  defendant,  for  principal  and 
interest  on  the  said  mortgage,  the  sum  of  Rs.  which  the  plaintiff  is  ready 

and  willing  to  pay  to  the  defendant,  of  which  the  defendant,  before  filing  this 
plaint,  had  notice. 

For  paragraph  3  substitute — 

The  plaintiff  prays  that  he  may  redeem  the  said  premises  and  that  the  de- 
fendant may  be  ordered  to  re-convey  the  same  to  him  upon  payment  of  the  said 
sum  of  Rs.  and  interest,  with  such  costs  (if  any),  as  the  Court  may 

order,  upon  a  day  to  be  named  by  the  Court,  and  that  the  Court  will  give  all  pro- 
per directions  for  the  preparation  and  execution  of  such  re-conveyance  and  doing 
such  other  acts  as  may  be  necessary  to  put  him  into  possession  of  the  said  premi- 
ses, freed  from  the  said  mortgage. 


No.    III. 

Specific  Performance  (No.  i). 

{Title.) 

A.  B.,  the  above-named  plaintiff,  states  as  follows  :  — 

1.  By  an  agreement,  dated  the  day  of  and  signed  by 
the  above-named  defendant  C,  Z>.,  he  the  said  C.  /?.,  contracted  to  buy  of  [or^ 
sell  to]  him  certain  immoveable  property  therein  described  and  referred  to,  for 
the  sum  of                 rupees. 

2.  He  has  applied  to  the  said  C.  D.  specifically  to  perform  the  said  agree- 
ment on  his  part,  but  he  has  not  done  so. 

3.  The  said  A,  B.  has  been  and  still  is  ready  and  willing  specifically  to 
perform  the  agreement  on  his  part,  of  which  the  said  C.  D.  has  had  notice. 

4.  The  plaintiff  prays  that  the  Court  will  order  the  said  C.  D,  specifically 
to  p>erform  the  said  agreement,  and  to  do  all  acts  necessary  to  put  the  said  A,  B. 
in  full  possession  of  the  said  property  [or  to  accept  a  conveyance  and  possession 
of  the  said  property] ,  and  to  pay  the  costs  of  the  suit. 

N.  B. — In  suits  for  delivery  up,  to  be  cancelled,  of  any  agreement,  omit 
paragraphs  2  and  J,  and  substitute  a  paragraph  stating  generally  the  grounds 
for  requiring  the  agreement  to  be  delivered  up  to  be  cancelled — such  as  that  the 
plaintiff  signed  it  by  mistake,  under  duress,  or  by  the  fraud  of  the  defendant — 
and  alter  the  prayer  according  to  the  relief  sought,  ] 


No.    112 
Specific  Performance  (No.  2.) 
[Title.) 
A.  B.y  the  above-named  plaintiff,  states  as  follows:  — 

1 .     That  on  the  day  of  19     ,  the  defendant  was  absolutely 

entitled  to  certain  immoveable  property  described  in  the  agreement  hereto  an- 
nexed. 
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2.  That  on  the  same  day  the  plaintiff  and  defendant  entered  into  an  agree- 
ment, under  their  hands  a  copy  of  which  is  hereto  annexed. 

3.  That  on  the  day  of  19  ,  the  plaintiff  tendered  ru|>ecs 
to  the  defendant,  and  demanded  a  conveyance  of  the  said  property. 

4.  That  on  the  day  of  19  ,  the  plaintiff  again  demanded 
such  conveyance.  [Or,  That  the  defendant  refused  to  convey  the  same  to  ihc 
plaintiff.] 

5.  That  the  defendant  has  not  executed  such  conveyance. 

6.  That  the  plaintiff  is  still  ready  and  willing  to  pay  the  purchase-money  of 
the  said  property  to  the  defendant. 

The  plaintiff  prays  judgment — 

(1)  that  the  defendant  execute  to  the  plaintiff  a  sufficient  convc>  .rcc  of  the 
said  property  [following  the  terms  of  the  agreement]  : 

(2)  for  rupees  compensation  for  withholding  the  same. 


No.  113. 

Partnership. 

{Title.) 

A  .  H.y  the  above-named  plaintiff,  states  as  follows: — 

1.  He  and  the  said  C.  D.,  the  defendant,  have  been  for  the  space  of 
years  [or,  months]  last  past  carrying  on  business  together  at  within 

the  jurisdiction  of  this  Court,  under  certain  articles  of  partnership  in  writing, 
signed  by  them  respectively,  ^or,  under  a  certain  deed  sealed  and  executed  by 
them  respectively,  or,  under  a  verbal  agreement  between  them,  the  said  plaintifl' 
and  defendant]. 

2.  Divers  disputes  and  differences  have  arisen  between  the  plaintiff  and  de- 
fendant as  such  partners  whereby  it  has  become  impossible  to  carry  on  the  said 
business  in  partnership  with  advantage  to  the  partners. 

3.  The  plaintiff  desires  to  have  the  said  partnership  dissolved,  and  he  is 
ready  and  willing  to  bear  his  share  of  the  debts  and  obligations  of  tlie  partnership 
according  to  the  terms  of  the  said  articles  [or  deed,  or  agreement] . 

4.  The  plaintiff  prays  the  Court  to  decree  a  dissolution  of  the  said  partner- 
ship, and  that  the  accounts  of  the  said  partnership-trading  may  be  taken  by  the 
Court,  and  the  assets  thereof  realized,  and  that  each  party  may  be  ordered  to  pay 
into  ^ourt  any  balance  due  from  him  upon  such  partnership-account,  and  that  the 
debts  and  liabilities  of  the  said  partnership  may  be  paid  and  discharged,  and  that 
the  costs  of  the  suit  niay  be  paid,  out  of  the  partnership-assets,  and  that  any 
balance  remaining  of  such  assets,  after  such  payment  and  discharge,  and  the 
payment  of  the  said  costs,  ma)  be  divided  between  the  plaintiff  and  defendant 
according  to  the  terms  of  the  said  articles  or  deed,  or  agreement,  or  that  if  the 
said  assets  shall  prove  insufficient,  he  the  plaintiff  and  the  said  defendant  may  be 
ordered  to  contribute  in  such  proportions  as  shall  be  just  to  a  fund  to  be  raised  for 
the  payment  and  discharge  of  such  debts,  liabilities  and  costs.  And  to  give  such 
other  relief  as  the  Court  shall  think  fit. 

This  plaint  was  filed  by  of  ,  pleader  for  the  plaintiff, 

>r  by  ]. 

[N.B.  In  suits  for  winding-up  of  any  partnership,  omit  the  prayer  for 
tiissolution:  but  instead  thereof  insert  a  paragraph  stating  tfie  fact  of  the  part- 
nership havittgbven  dissolved.! 
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No.  114. 

Forms  of  Concise  Statements. 

(Code  of  Civil  Procedure,  section  58,) 


Money  lent. 
Several  demands. 

Rent. 
Salary.  ^• 

Interest. 

General  average. 

Freiirht.  &c. 
banker's  balance. 

Fees,  &C..  as  pleader. 
Commission. 

Medical  attendance. 
Ketum  of  premium. 

Warehouse  rent. 

Carriase  of  aroods. 

Use  and  occupation   of 
house. 

Hire  of  goods. 
Work  done. 

Board  and  lodging. 
Schooling. 

Money  received. 

Pees  of  office. 
Money  overpaid. 


Return  of  money  by 
staktt-holder. 

Money  won  from 
Htake-holder. 


The  plaintiiT*s  claim  is  rs,  for  money  lent  [and 
interest]. 

The  plaintiff's  claim  is  rs.  whereof  rs.  is  for  the 
price  of  goods  sold,  and  rs.  for  money  lent,  and  rs. 
for  interest. 

The  plaintiff's  claim  is        rs.  for  arrears  of  rent. 

The  plaintiff's  claim  is  rs.  arrears  of  salary  as  a 
clerk  [or  as  the  case  may  be]. 

The  plaintiff's  claim  is 
lent. 

The  plaintiff's  claim  is 
tribution. 

rs.  for  freight  and  demurrage, 
rs.  for  money  deposited  with 


rs.  for  interest  upon  money 
rs.  for  a  general  average  con- 


The  plaintiff's  claim  is 

The  plaintiff's  claim  is 
the  defendant  as  a  banker. 

The  plaintiff's  claim  is        rs.  for  fees  for  work  done 
[and        rs.  money  expended]  as  a  pleader. 

The  plaintiff's  claim  is        rs.  for  commission  earned  as 
[state  character — as  auctioneer,  cotton- broker,  &c.]. 

The  plaintiff's  claim  is        rs*  for  medical  attendance. 

The  plaintiff's  claim  is        rs.  for  a  return  of  premium 
paid  upon  policies  of  insurance, 

The  plaintiff's   claim   is 
goods. 

The  plaintiff's  claim  is 
by  railway. 


rs.  for  the  warehousing  of 
rs.  for  the  carriage  of  goods 


The  plaintiff's  claim  is 

tion  of  a  house. 

The  plaintiff's  claim  is 
The   plaintiff's  claim  is 

[surveyor]. 

The  plaintiff's  claim  is 
The   plaintiff's  claim  is 

and]  tuition  of  X.Y. 

The  plaintiff's  claim  is 


rs.  for  the  use   and   occupa- 

rs.  for  the  hire  of  [furniture], 
rs.    for   work    done     as  a 

rs.  for  board  and  lodging, 
rs.  for  the  [board,  lodging 

rs.  for  money  received  by  the 
defendant  as  pleader  [or  factor,  or  collector,  or,  ^^.] 
of  the  plaintiff. 

The  plaintiff's  claim  is  rs.  for  fees  received  by  the 
defendant  undcc  colour  of  the  office  of 

The  plaintiff's  claim  is  rs.  for  a  return  of  money 
overcharged  for  the  carriage  of  goods  by  railway. 

The  plaintiff's  claim  is  rs.  for  a  return  of  fees  over- 
charged by  the  defendant  as 

The  plaintiff's  claim  is  rs.  for  a  return  of  money 
deposited  with  the  defendant  as  stake-holder. 

The  plaintiff's  claim  is  rs.  for  money  entrusted  to  the 
defendant  as  stake-holder,  and  become  payable  to  plaintiff. 
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Forms  of  Concise  Statements— continned. 


Money  entrusted 
to  nifcnt. 

Money  obtained  by 
fraiid. 

Money  paid  by    mistake. 


Money  paid  for 
consideration  which 
has  failed. 


Moncv  paid  by  surety 
tor  defendant. 

Kent  paid. 

Money  paid  on 
accommodation-bill. 

Contribution  by  surety. 
«y  Co-debtor. 

Money  paid  for  calls. 

Money  payable  under 
awara. 

Life-policy. 
Money-bi>nd. 

Foreig-n  judgment. 
Bills  o(  exchangee.  &c. 


Surety. 


rs.  for  money  paid  for  rent 
rs.  upon  a  bill  of  exchange 


CalK 


The  plaintiff's  claim  is  rs.  for  a  return  of  money 
entrusted  to  the  defendant  as  agent  of  the  plaintiff. 

The  plaintiff^s  claim  is  rs.  for  a  return  of  money 
obtained  from  the  plaintiff  by  fraud. 

The  plaintiff's  claim  is  rs.  for  a  return  of  monej' 
paid  to  the  defendant  by  mistake. 

The  plaintiff's  claim  is  rs.  for  a  return  of  money  paid 
to  the  defendant  for  [work  to  be  done  or  work  left  undone; 
or,  SL  bill  to  be  taken  up,  or,  a  bill  not  taken  up,  or,  &c.]. 

The  plaintiff's  claim  is  rs.  for  a  return  of  money 
paid  as  a  deposit  upon  shares  to  be  allotted. 

The  plaintiff's  claim  is  rs.  for  money  paid  for  the 
defendant  as  his  surety. 

The  plaintiff's  claim  is 
due  by  the  defendant. 

The  plaintiff's  claim  is 
accepted  [or  indorsed]  for  the  defendant's  accommodation. 

The  plaintiff's  claim  is  rs.  for  a  contribution  in  res- 
pect of  money  paid  by  the  plaintiff  as  surety. 

The  plaintiff's  claim  is  rs.  for  a  contribution  in 
respect  of  a  joint  debt  of  the  plaintiff  and  the  defendant, 
paid  by  the  plaintiff. 

The  plaintiff's  claim  is  rs.  for  money  paid  for  calls 
upon  shares,  against  which  the  defendant  was  bound  to 
indemnify  the  plaintiff. 

The  plaintiff's  claim  is  rs.  for  money  payable  under 
an  award. 

The  plaintiff's  claim  is  rs.  upon  a  policy  of  insurance 
upon  the  life  of  X.  V.,  deceased. 

The  plaintiff's  claim  is  rs.   upon  a  bond  to  secure 

payment  of        rs.  and  interest. 

The  plaintiff's  claim  is  rs.  upon  a  judgment  of 
the        Court  in  [the  Empire  of  Russia]. 

The  plaintiff's  claim  is  rs.  upon  a  cheque  drawn  by 
the  defendant. 

The  plaintiff's  claim  is  rs.  upon  a  bill  of  exchange 
accepted  [or  drawn,  or  indorsed]  by  the  defendant. 

The  plaintiff's  claim  is  rs.  upon  a  promissory  note 
made  [or  indorsed]  by  the  defendant. 

The  plaintiff's  claim  is  rs.  against  the  defendant. 
A.  //.,  as  acceptor,  and  against  the  defendant,  C  D.,  as 
drawer  [or  indorser]  of  a  bill  of  exchange. 

The  plaintiff's  claim  is  rs.  agaiast  the  defendant  as 
surety  for  the  price  of  goods  sold. 

The  plaintiff's  claim  is  rs.  against  the  defendant, 
A.  B.,  as  principal,  and  against  the  defendant,  C.  D.,  as 
surety,  for  the  price  of  goods  sold  [or  for  arrears  of  rent, 
or  for  money  lent,  or  for  money  received  by  the  defendant, 
A.  h\,  as  traveller  for  the  plaintiff,  or,  &c.\ 

The  plaintiff's  claim  is         rs.  for  calls  upon  shares. 
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Assent,  &c. 


Apprentices. 

Arbitration. 

Assault,  &c 

By  husband  and  wife. 

Aifainst  husband 
and  wife. 

Pleader. 
Bailment. 

Pledge. 

Hire. 

Banker. 

Bai. 

Bond. 
Carrier. 


Indorsetnent  for  Costs,  &c. 

[Add  to  the  above  forms] and  rs.  for  costs  and  if 
the  amount  claimed  be  paid  to  the  plainttfiF  or  his  pleader 
within  days  [or  if  the  summons  is  to  be  served  out  of 
the  jurisdiction,  insert  the  time  for  appearance  limited  by 
the  order]  from  the  service  hereof,  further  proceedings 
will  be  stayed. 
Damages  and  other  claims. 

The  plaintiff's  claim  is  for  damages  for  breach  of  a 
contract  to  employ  the  plaintiff  as  traveller. 

The  plaintiff's  claim  is  for  damages  for  wrongful  dis- 
missal from  the  defendant's  employment  as  traveller 
[and        rs.  for  arrears  of  wages]. 

The  plaintiff's  claim  is  for  damages  for  the  defendant's 

wrongfully  quitting  the  plaintiff's  employment  as  manager. 

The  plaintiff's  claim  is  for  damages  for  breach  of  duty 

as  factor  [or,  &c.]  of  the  plaintiff  [and        rs.  for  money 

received  as  factor,  or,&c,]. 

The  plaintiff's  claim  is  for  damages  for  breach  of  the 
terms  of  a  deed  of  apprenticeship  of  X,  Y.  to  the  defendant 
[or  plaintiff] . 

The  plaintiff's  claim  is  for  damages  for  noncompliance 
with  the  award  of  X,  Y, 

The  plaintiff's  claim  is  for  damages  for  assault  [and 
false  imprisonment  and  for  malicious  prosecution]. 

The  plaintiff's  claim  is  for  damages  for  assault  and 
false  imprisonment  of  the  plaintiff,  CD. 

The  plaintiffs  claim  is  for  damages  for  assault  by  the 
defendant,  C.  D. 

The  plaintiff's  claim  is  for  damages  for  injury  by  the 
defendant's  negligence  as  pleader  of  the  plaintiff. 

The  plaintiff's  claim  is  for  damages  for  negligence  in 
the  custody  of  goods  [and  for  wrongfully  detaining  the 
same]. 

The  plaintiff's  claim  is  for  damages  for  negligence  in 
the  keeping  of  goods  pawned  [and  for  wrongfully  detaining 
the  same] . 

The  plaintiff's  claim  is  for  damages  for  negligence  in 
the  custody  of  furniture  [or,  a  carriage]  lent  on  hire, 
[and  for  wrongfully,  S^]. 

The  plaintiff's  claim  is  for  damages  for  wrongful 
neglecting  [or  refusing]  to  pay  the  plaintiff's  cheque. 

The  plaintiff's  claim  is  for  damages  for  breach  of  a 
contract  to  accept  the  plaintiffs  drafts. 

The  plaintiff's  claim  is  upon  a  bond  conditioned  not  to 
carry  on  the  trade  of  a 

The  plaintiff's  claim  is  for  damages  for  refusing  to 
carry  the  plaintiff's  goods  by  railway. 

The  plaintiff's  claim  is  for  damages  for  refusing  to 
carry  the  plaintiff  by  railway. 


Digitized  by 


Google 


I  FOUBTH    SCHEDULE. 

Forms  of  Concise  Statements — continued. 

Carrier  (contd.).  The  plaintiff's  claim  is  for  damages  for  breach  of  duty 

in  and  about  the  carriage  and  delivery  of  coals  by  railway. 

The  plaintiff's  claim  is  for  damages  for  breach  of  duty 
in  and  about  the  carriage  and  delivery  of  machinery  by  sea. 

The  plaintiff's  claim  is  for  damages  for  breach  of 
charter-party  of  ship  [Mary], 

The  plaintiff's  claim  is  for  return  of  household  fur- 
niture, [or^S^,]  of  their  value,  and  for  damages  for  de- 
taining the  same. 

The  plaintiff's  claim  is  for  wrongfully  depriving  plaintiff 
of  goods,  household  furniture,  &c. 

The  plaintiff's  claim  is  for  damages  for  libel. 

The  plaintiff's  claim  is  for  damages  for  slander. 

The  plaintiff's  claim  is  for  damages  for  improperly 
distraining. 

[This  form  shall  be  sufficient  whether  the  distress 
complained  of  be  wrongful  or  excessive  or  irregular.] 

The  plaintiff's  claim  is  to  recover  possession  of  a  house 
No.  ,  in  Street,  or  of  a  farm  called  Blackacre. 

situated  in  the  of  in  the  of 

The  plaintiff's  claim  is  to  establish  his  title  to  [here 
describe  property]^  and  to  recover  the  rents  thereof. 

[The  two  previous  forms  may  be  combined.] 

The  plaintiff's  claim  is  for  damages  for  infringement  of 
the  plaintiff's  right  of  fishing. 

The  plaintiff's  claim  is  for  damages  for  fraudulent 
misrepresentation  on  the  sale  of  a  horse  [or  a  business,  or 
shares,  or,&c.]. 

The  plaintiff's  claim  is  for  damages  for  fraudulent 
misrepresentation  of  the  credit  oi  A.  B. 

The  plaintiff's  claim  is  for  damages  for  breach  of 
contract  of  guarantee  for  A.  B. 

The  plaintiff's  claim  is  for  damages  for  breach  of  a 
contract  to  indemnify  the  plaintiff  as  the  defendant's  agent 
to  distrain. 

The  plaintiff's  claim  is  for  a  loss  under  a  policy*  upon 
the  ship  [Royal  Charter  ],  and  freight  of  cargo  [or  for 
return  of  premium]. 

[  This  form  shall  be  sufficient  whether  the  loss  claimed 
be  total  or  partial. 

The  plaintiff's  claim  is  for  a  loss  under  a  polic>'  of  i)re- 
insurance  upon  house  and  furniture. 

The  plaintiff's  claim  is  for  damages  for  breach  of  a 
contract  to  insure  a  house. 

The  plaintiff's  claim  is  for  damages  for  breach  of  a 
contract  to  keep  a  house  in  repair. 

The  plaintiff's  claim  is  for  damages  for  breaches  of 
covenants  contained  in  a  lease  of  a  farm. 

The  plaintiff's  claim  is  for  damages  for  injury  to  the 
plaintiff  from  the  defendant's  negligence  as  a  medical  man. 


Charter  party. 

Claim  for  return  ot 
goods;  damages. 


Damages  for  depriving 
of  goods. 

Defamation. 
Wrongful  distress. 

Ejectment. 


To  esUblish  title  and 
recover  rents. 


Fishery. 
Fraud. 

Guarantee. 
Insurance. 

Fire-insurance. 

l«fuidlord  and  tenant. 
Medical  man. 
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Mischievous  animal.  The  plaintiff's  claim  is  for  damages  for  injury  by  the 

defendant's  dog. 
Negligence.  The  plaintiff's  claim  is  for  damages  for  injury  to  the 

plaintiff  by  the  negligent  driving  of  the  defendant  or   his 
servants. 

The  plaintiff's  claim  is  for  damages  for  injury  to  the 
plaintiff  while  a  passenger  on  the  defendant's  railway  by 
the  negligence  of  the  defendant's  servants. 

The  plaintiff's  claim  is  for  damages  for  injury  to  the 
plaintiff  at  the  defendant's  railway-station  from  the  defec- 
tive condition  of  the  station. 
Act  XIII.  of  1855.  The  plaintiff's  claim  is  as  executor  of  A.  B.,  deceased, 

for  damages  for  the  death  of  the  said  A.  B.^  from  injuries 
received  while  a  passenger  on  the  defendant's  railway  by 
the  negligence  of  the  defendant's  servants. 
Promise  of  ntarriage.  The    plaintiff's  claim   is   for  damages  for   breach   of 

promise  of  marriage. 
Sale  of  goods.  The  plaintiff's  claim  is  for  damages  for  breach  of  con- 

tract to  accept  and  pay  for  goods. 

The  plaintiff's  claim  is  for  damages  for  non-delivery 
[or  short  delivery,  or  defective  quality,  or  other  breach  of 
contract  of  sale^  of  cotton  [or^  ^.] 

The   plaintiff's  claim  is  for  damages  for   breach    of 
warranty  of  a  horse. 
Sale  oi  land.  The   plaintiff's  claim   is  for  damages  for   breach   of  a 

contract  to  sell  [or  purchase]  land. 

The  plaintiff's  claim  is  for  damages  for  breach  of  a 
contract  to  let  \or  take]  a  house. 

The   plaintiff's   claim  is  for  damages  for  breach  of  a 
contract  to  sell   [or  purchase  |  the  lease,  with  good-will, 
fixtures  and  stock-in-trade  of  a  public-house. 
Trespass  on  land  The   plaintiff's  claim   is  fdlr  damages  for  breach   of 

covenant   for  title  [or  for  quiet  enjoyment,  or,  ^.,]ina 
conveyance  of  land. 

The  plaintiff's  claim  is  for  damages  for  wrongfully 
entering  the  plaintiff's  land  and  drawing  water  from  his 
well  \or  cutting  his  grass,  or  felling  his  timber,  or  pulling 
down  his  fences,  or  removing  his  gate,  or  using  his  road  or 
path,  or  crossing  his  field,  or  depositing  sand  there,  or 
carrying  away  gravel  from  thence,  or  carrj^ing  away  stones 
from  his  river]. 
Support.  The   plaintiff's  claim   is  for  damages  for  wrongfully 

taking  away   the  support  of  plaintiff's  land  {or  house,  or 
mine]. 
YV^    .  The  plaintiff's  claim   is  for  damages   for  wrongfully 

obstructing  a  way  \or  public  highway,  or  private  way]. 
Water-course,  &c.  The  plaintiff's   claim  is   for  damages  for  wrongfully 

diverting  \or  obstructing,  or  polluting,  or  diverting  water 
from]  a  water  course. 
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Pasture. 

Lififht. 

Patent. 

Copyright. 

Trade-mark. 

Work. 

Nuisance. 
Injunction. 


Mesne  prints. 
Arrears  of  rent. 
Breadi  of  covenant. 


Forms  of  Concise  Statements — continued. 

The  plaintiff's  claim  is  for  damages  for  wrongfully- 
discharging  water  upon  the  plaintiff's  land  [or  into  the 
plaintiff's  mine]. 

The  plaintiff's  claim  is  for  damages  for  wrongfully 
obstructing  the  plaintiff's  use  of  a  well. 

The  plaintiff's  claim  is  for  damages  for  the  infringe- 
ment of  the  plaintiff's  right  of  pasture. 

[This  fortn  shall  be  sufficient  whatever  the  nature  of 
the  right  to  pasture  6c.] 

The  plaintiff's  claim  is  for  damages  for  obstructing  the 
access  of  light  to  plaintiff's  house. 

The  plaintiff's  claim  is  for  danages  for  the  infringement 
of  the  plaintiff's  patent. 

The  plaintiff's  claim  is  for  damages  for  the  infringe- 
ment of  the  plaintiff's  copyright. 

The  plaintiff's  claim  is  for  damages  for  wrongfully  using 
[or  imitating]  the  plaintiff's  trade-mark. 

The  plaintiff's  claim  is  for  damages  for  breach  of  a 
contract  to  build  a  ship  [or  to  repair  a  house,  &c.]. 

The  plaintiff's  claim  is  for  damages  for  breach  of  a 
contract  to  employ  the  plaintiff  to  build  a  ship,  &c. 

The  plaintifTs  claim  is  for  damages  to  his  house,  trees, 
crops,  &c.,  caused  by  noxious  vapours  from  the  defendant's 
factory,  [or,  ^.]. 

The  plaintiff's  claim  is  for  damages  from  nuisance  by 
noise  from  the  defendant's  works  [or  stables,  or,  efc.j. 

[Add  to  indorsement]: — ^and  for  an  injunction. 

[Add  to  indorsement  where  claim  is  to  land^  or  to 
establish  title,  or  both]:— 

and  for  mesne  profits. 

and  for  an  account  of  rents  or  arrears  of  rent, 
and  for  breach  of  covenant  for  [repairs]. 


,  deceased,  to  have 
administered.  The  de- 
y.  [and  the  defendant. 


I.  Creditor  to  administer  Estate 
The  plaintiff's  claim  is  as  a  creditor  of  X.  V.,  of 
the  moveable  and  immoveable  property  of  the  said  X.  Y, 
fendant,  C»  D.,  issued  as  the  administrator  of  the  said  X 
B.  F,  and  G.  H,,  SiS  his  co-heirs-at-law]. 

2,  Legatee  to  administer  Estate. 
The  plaintiff's  claim  is  as  a  legatee  under  the  will  dated  the  day 

of  19    ,  of  X,  v.,   deceased,  to   have  the  moveable  and   immoveable 

property  of  the  said  X,  V.,  administered.    The  defendant,  C.  X).,  is  sued  as  the 
executor  of  the  said  X.  Y,  [and  the  defendants,  E.  F.  and  G.  H.,  as  his  devisees] . 

J.  Partnership. 
The  plaintiff's  claim  is  to  have  an  account  taken  of  the  partnership  dealings 
between  the  plaintiff  and  the  defendant   [under  articles  of  partnership  dated  the 
day  of  ],  and  to  have  the  affairs  of  the  partnership  wound  up. 

4.     By  mortgagee. 
The  plaintiff's  claim  is  to  have  an  account  taken  of  what  is  due  to  him  for 
principal,  interest  and  costs  on  a  mortgage  dated  the  day  of  made 

between  [parties']  [or,  by  deposit  of  title-deeds]  and  that  the  mortgage  may  be 
enforced  by  foreclosure  or  sale. 
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Forms  of  Concise  Statements — continued, 

5,    By  mortgagor. 
The  plaintiff *8  claim  is  to  have  an  account  taken  of  what,  if  anything,  is  due 
on  a  mortgage  dated  and  made  between  [parties]  ^  and  to  redeem  the  pro- 

perty comprised  therein. 

6.     Raising  Portions, 
The  plaintiff's  claim  is  that  the  sum  of  Rs.  which  by  a  deed  of 

settlement,  dated  ,  was  provided  for  the  portions  of  the  younger  children 

of  may  be  raised. 

7.    Execution  of  Trusts, 
The  plaintiff's  claim  is  to  have  the  trusts  of  an  indenture  dated  and 

made  between  [parties]  carried  into  execution. 

8.     Cancellation  or  Rectification, 
The  plaintiff's  claim  is  to  have  a  deed  dated  and  made  between 

[parties]  set  aside  or  rectified. 

9.    S^cific  Performance, 
The  plaintiff's  claim  is  for  specific  performance  of  an  agreement  dated  the 
day  of  for  the  sale  by  the  plaintiff  to  the  defendant  of  certain  [free- 

hold] hereditaments  at 


No.   115. 
Probate. 


1.  By  an  executor  or  legatee  propounding  a  will  in  solemn  form. 

The  plaintiff  claims  to  be  executor  of  the  last  will  dated  the  day  of 

,  of  C,  D.y  late  of  ,  deceased,  who  died  on  the        day  of 

and  to  have  the  said  will  established.    This  summons  is  issued  against  you  as  one 
of  the  next-of-kin  of  the  said  deceased  [or,  as  the  case  may  he], 

2.  By  an  executor  or  legatee  of  a  former  will,  or  a  next-of-kin,  &c,,  of  the 
deceased,  seeking  to  obtain  the  revocation  of  a  probtrte  granted  in  common  form. 

The  plaintiff  claims  to  be  executor  of  the  last  will,  dated  the  day  of 

,  of  C.  D.,  late  of  ,  deceased,  who  died  on  the        day  of  , 

and  to  have  the  probate  of  a  pretended  will  of  the  said  deceased,  dated  the        day 
of  ,  revoked.    This  summons  is  issued  against  you  as  the  executor  of 

the  said  pretended  will  [or,  as  the  case  may  be], 

3.  By  an  executor  or  legatee  of  a  will  when  letters  of  administration 
have  been  granted  as  in  an  intestacy. 

The  plaintiff  claims  to  be  executor  of  the  last  will  of  C.  D,,  late  of  , 

deceased,  who  died  on  the        day  of  ,  dated  the  day  of 

The  plaintiff  claims  that  the  grant  of  letters  of  administration  of  the  estate 
of  the  said  deceased  obtained  by  you  should  be  revoked,  and  probate  of  the  said 
will  granted  to  him. 

4.  By  a  person  claiming  a  grant  of  administration  as  a  next-of-kin  of 
the  deceased,  but  whose  interest  as  next-of-kin  is  disputed. 

The  plaintiff  claims  to  be  the  brother  and  sole  next-of-kin  of  C.  D,,  of 

,  deceased,  who  died  on  the        day  of         intestate,  and  to  have  as  such 

a  grant  of  administration  to  the  personal  estate  of  the  said  intestate.    This  writ 

is  issued  against  you  because  you  have  entered  a  caveat,  and  have  alleged  that 

you  are  the  sole  next-of-kin  of  the  deceased  [or  as  the  case  may  be]. 
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fOUKTH   SCHEDULE. 

No.  117. 

Summons  for  Disposal  of  Suit. 

Sections  64  and  68  of  the  Code  of  Civil  Procedure. 

{Title.) 

To 


dwelling  at 

Whereas  has  instituted  a  suit  against  you 

for  ,  you  are  hereby  summoned  to  appear  in  this 
Court  in  person  or  by  a  duly  authorized  pleader  of  the 
Court,  duly  instructed,  and  able  to  answer  all  ma- 
terial questions  relating  to  the  suit,  or  who  shall  be 
accompanied  by  some  other  person  able  to  answer 
all  such  questions,  on  the  day  of  19    , 

at  o'clock  in  the  forenoon,  to  answer  the  above- 
named  plaintiff ;  and,  as  the  day  fixed  for  your  ap- 
pearance is  appointed  for  the  final  disposal  of  the 
suit,  you  must  be  prepared  to  produce  all  your  wit- 
nesses on  that  day ;  and  you  are  hereby  required  to 
take  notice  that,  in  default  of  your  appearance  on 
the  day  before -mentioned,  the  suit  will  be  heard  and 
determined  in  your  absence ;  and  you  will  bring  with 
you,  or  send  by  your  pleader,  ,  which  the  plaintiff 
desires  to  inspect,  and  any  documents  on  which 
you  intend  to  rely  in  support  of  your  defence. 


NoTiCB 1 .  Should  you  ap- 
prehend your  witnesses  will 
not  attend  of  their  own  accord, 
you  can  have  summons,  from 
thb  Court  to  compel  the  atten- 
dance of  any  witness,  and  the 
production  of  any  document 
that  vou  have  a  right  to  call 
on  the  witness  to  produce, 
on  applying  to  the  Court  at  any 
time  before  the  trial,  on  your 
depositing  their  necessary  sub- 
sistence-money. 

a.  If  you  admit  the  demand, 
you  should  pay  the  money  into 
Court  with  the  costs  of  the  suit, 
to  avoid  the  summary  execution 
of  the  decree,  which  may  be 
against  your  person  or  property, 
or  both,  if  necessary. 


Given  under  my  hand  and  seal  of  the  Court,  this 


day  of 


19 


[L.S.] 
Judge, 

fiorTE.-^If  written  statements  are  required,  say— You  are  [or  such 
a  party  is,  as  the  case  may  be']  required  to  put  in  a  written  statement 
by  the  day  of 
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FOURTH   SCHEDULE. 

No.  ii8. 


Summons  for  Settlbment  op  Issues. 

Sections  64  and  68  of  the  Code  of  Civil  Procedure. 

(Title.) 

To 


NOTICB. 1 .    Should  you  ap- 

prebend  vour  witnesses  will 
not  attend  of  their  own  accord, 
you  can  have  summons  from 
this  Court  to  compel  the  attend- 
ance of  any  witness,  and  the 
production  of  any  document 
that  you  have  a  riflrht  to  call 
on  the  witness  to  produce,  on 
applying  to  the  Court  at  any 
time  haore  the  trial  on  your 
depositing  their  necessary  sub- 
sistence-money. 

s.  If  you  admit  the  demand, 
you  should  pay  the  money  into 
Court,  with  costs  of  the  suit, 
to  avoid  the  summary  execution 
of  the  decree,  which  may  be 
against  ^our  person  or  property, 
or  both,  if  necessary. 


dwelling  at 

Whereas  has  instituted  a  suit  against  you 

for  ,  you  are  hereby   summoned  to  appear 

in  this  Court  in  person  or  by  a  duly  authorized  plead- 
er of  the  Court,  duly  instructed,  and  able  to  answer 
all  material  questions  relating  to  the  suit,  or  who 
shall  be  accompanied  by  some  other  person  able  to 
answer  all  such  questions,  on        the        day  of 

19  ,  at  o'clock  in  the  forenoon,  to  answer  the 
above-named  plaintiff ;  and  you  are  hereby  required 
to  take  notice  that,  in  default  of  your  appearance  on 
the  day  before-mentioned,  the  issues  will  be  settled 
in  your  absence ;  and  you  will  bring  with  you,  or 
send  by  your  pleader,  ,  which  the  plaintiff 

desires  to  inspect,  and  any  document  on  which  you 
intend  to  rely  in  support  of  your  defence. 


Given   under  my  hand  and  the  seal  of  the  Court,   this  day 

of  19    . 

[L.S.] 
Judge, 
^€yt^,^If  written  statetnents  are  required,  saj?— You  are   [or  such   a 
party  is,   as  the  case  may  be  ]   required  to    put    in    a    written    statement 
by  the  day  of 
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No.  119. 

Summons  to  Appear. 

Section  68  of  the  Code  of  Civil  Procedure, 

No.  of  Suit. 

In  the  Court  of  at 

Plaintiff. 
Defendant. 
To 

[  Namty  description  and  address.  ] 

Whereas  [  here  enter  the  name^  description  and  address  of  the  plaintiff '\ 
has  instituted  a  suit  in  this  Court  against  you  [  here  state  the  particulars  of  the 
claim  as  in  the  register  ]  :  you  are  hereby  summoned  to  appear  in  this  Court  in 
person  on  the        day  of  at  in  the  forenoon  [if  not  specially  required 

to  appear  in  person^  state — •*  in  person  or  by  a  pleader  of  the  Court,  duly  instruct- 
ed, and  able  to  answer  all  material  questions  relating  to  the  suit,  or  who  shall  be 
accompanied  by  sohie  other  person  able  to  answer  all  such  question^  **  ]  to  answer 
the  above-named  plaintiff  [  if  the  summons  be  for  the  final  disposal  of  the  suit^ 
this  further  direction  shall  he  added  here ;  **  and  as  the  day  fixed  for  your  appear- 
ance is  appointed  for  the  i)nal  disposal  of  the  suit,  you  must  be  prepared  to  produce 
all  your  witnesses  on  that  day  *'  ]  ;  and  you  are  hereby  required  to  take  notice  that, 
in  default  of  your  appearance  on  the  day  before-mentioned,  the  suit  will  be  heard 
and  determined  in  your  absence ;  and  you  will  bring  with  you  [or  send  by  your 
agent  ]  [  here  mention  any  document  the  production  of  which  may  he  required 
by  the  plaintiff  \, 'which  the.  plaintiff  desires  to  inspect,  and  any  document  on 
which  you  intend  to  rely  in  support  of  your  defence. 

Given    under  my  hand  and  the  seal  of  the    Court,    this  day 

of  19    . 

[  L.  S.  ] 
Judge. 


No,  120. 

Order  for  Transmission  of  Summons  for 

Service  in  the  Jurisdiction  of 

ANOTHER  Court. 

Section  8s  of  the  Code  of  Civil  Procedute. 

In  the  Court  of  at 

Civil  Suit,  No.        of  19 

A  Boi 

against 

C.  D.  of 
The        day  of  19 

Whereas  it  is  stated  in  the  plaint  that  ,  the  defendant  in  the 

above  suit  ,  is  at  present  residing  in  , 
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but  that  the  right  to  sue  accrued  within  the  jurisdiction  of  this  Court :  it  is 
ordered  that  a  summons  returnable  on  the  day  of  19 

be  forwarded  for  service  on  the  said  defendant  to  the  Court  of  with 

a  duplicate  of  this  proceeding. 

[L.S.] 
Ji*dge. 


No.  121. 

to  accompany  returns  of  summons  of 

Another  Court. 
Section  8s  of  the  Code  of  Civil  Procedure. 


In  the  Court 

OF 

AT 

Civil  Suit  No. 

of  19 

The 

day  of 

A.  B.  of 

against 

C.  D.  of 

19 

Read  the  proceeding  from  the  forwarding  for  service  on  in 

Civil        No.         of  that  Court. 

Read  bailiff*s  endorsement  on  the  back   of  the  process    stating  that    the 
,  and  proof  of  the  above  having  been  duly  taken  by  me  00  the 
[oath  or]  affirmation  of        and  it  is  ordered  that  the  be 

returned  to  the  with  a  copy  of  this  proceeding. 

[US.] 
Judge, 

Note. — This  forfn  will  be  applicable  to  process  other  than  summons^  the 
service  of  which  tnay  have  to  be  effected  in  the  same  manner. 


No.   122. 
Defendant's  Statement. 
Section  no  of  the  Code  of  Civil  Procedure. 
(Title) 

I,  the  undersigned  defendant  [or  one  of  the  defendants],  disclsum  all  interest 
under  the  will  of  the  said  E.  F.  in  the  plaint,  named  [pr^  as  heir-at-law,  or^  as 
next-of-kin,  or,  one  of  the  next^f-kin,  of  £.  F.,  deceased,  in  the  said  plaint 
named] . 

Or,  \y  the  undersigned  defendant,  state  that  I  admit  [or  deny]  [here  repeat 
in  the  language  of  the  plaint  the  statements  admitted  or  denied]. 

Or,  I,  the  undersigned  defendant,  submit  that,  upon  the  facts  stated  in  the 
plaint  it  does  not  appear  that  there  is  any  agreement  which  can  be  legally  en- 
forced [ort  that  it  appears  upon  the  said  plaint  that  I  am  jointly  liable  with  one 
E.  F.t  who  is  not  a  party  to  the  suit,  and  not  severally  liable  as  by  the  plaint 
appears,  or,  that  it  appears  by  the  said  plaint  that  G.  H.  should  have  been  a  joint 
plaintiff  with  the  said  ^ .  ^.  in  the  said  suit,  or  as  the  case  may  fre.] 
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Or^  that  the  plaintiff  has  conveyed  his  interest  in  the  said  mortgage  [or  right 
to  redeem]  to  one  /.  F.,  [or,  that  I  have  conveyed  or  assigned  to  H.  L.  by  way  of 
further  charge  for  securing  the  sum  of  Rs.  ,  the  right  to  redeem  in 

the  property  sought  by  the  suit  to  be  foreclosed.] 

Or,  that  since  the  dissolution  of  the  partnership  the  plaintiff  has  executed  an 
instrument,  whereby  the  plaintiff  covenants  to  discharge  all  debts  and  liabilities 
of  the  partnership,  and  generally  to  release  me  from  all  claims  and  liabilities 
either  by  or  to  himself  and  others  in  respect  of  the  said  partnership-trading  [or^ 
as  the  case  may  be.] 

(Signed)  C.  /)., 

Defendant. 


No.  123. 

Intbrrogatoribs. 

Section  121  of  the  Code  of  Civil  Procedure, 

In  the  Court  of  at 

Civil  Suit,  No.  of  19     , 

A.  B. 

against 

C.  D.,  E.  F.,  and  G.  H. 

Interrogatories  on  behalf  of  the  above-named  i4 .  B.  [or  C.  D.]  for  the  exami- 
nation of  the  above-named  E.  F.  and  G.  H.  [or  A.  B.]; 
1.     Did  not,  &c. 
2.     Has  not,  &c. 

The  defendant  E.  F.  is  required  to  answer  the  interrogatories  numbered. 
The  defendant  G.  H.is  required  to  answer  the  interrogatories  numbered. 


No.  124. 
Form  of'  Notice  to  Produce  Documents. 
Section  ijl  of  the  Code  of  Civil  Procedure, 
In  the  Court  of  at 

Civil  Suit,  No.  19 

A.  B. 
against 
C.  D. 

Take  notice  that  the  plaintiff  [or  defendant]  requires  you  to  produce  for  his 
inspection  the  following  documents  referred  to  in  your  plaint  [or  written  state- 
ment, or  afiBdavit] ,  dated  the        day  of  19    . 
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Describe  documents  required. 
To  Z.,  X  v.  pleader  for  the  plaintiff  [or  the  defendant.] 

Pleader  for  the  defendant  [or  plaintiff.] 


No.  125. 
Summons  to  attend  and  give  Evidence. 
SecitoHS  IS9  and  163  of  the  Code  of  Civil  Procedure. 
(Title.) 

To 

Whereas  your  attendance  is  required  to  on  behalf  of  the  in 

the  above  cause,  ypu  are  hereby  required  [personally  to  appear  before  this  Court] 
on  the  day  of  19    ,  at  the  hour  of  a.  m.  [and]  to  bring 

with  you  or  to  send  to  this  Court 

A  sum  of  Rs.  ,  being  your  travelling  and  <kher  expenses  and  sub- 

sistence-allowance for  one  day,  is  herewith  sent.  If  you  do  not  comply  with  this 
order,  you  will  be  subject  to  the  consequence  of  non-attendance  laid  down  in  the 
Code  of  Civil  Procedure,  section  170. 

Notice, — (1.)  If  you  are  summoned  only  to  produce  a  document,  and  not  to 
give  evidence  you  shall  be  deemed  to  have  complied  with  the  summons  if  you 
cause  such  document  to  be  produced  in  this  Court  on  the  day  and  hour  aforesaid. 

(2.)  If  you  are  to  be  detained  beyond  the  day  aforesaid,  a  sum  of  Rs.  will 
be  tendered  to  you  for  each  day's  attendance  beyond  the  day  specified. 

Given  under  my  hand  and  the  seal  of  the  Court,  this        day  of  19 

[L.S.) 
Jud^. 


No.  126. 
Another  Form. 
No.  OF  Suit. 
In  the  Court  of  at 

Plaintiflf. 

Defendant. 
To 

[Name,  description  and  address.^ 

You  are  hereby  summoned  to  appear  in  this  Court  in  person  on  the        day  of 
at  in  the  forenoon,  to  give  evidence  on  behalf  of  the  plaintiff  [or  the 

defendant]  in  the  above-mentioned  suit,  and  to  produce  [here  describe  vnth  con- 
nient  certainty  any  document  the  production  of  which  may  be  required.  If 
the  summons  be  only  to  give  evidence^  or  if  it  be  only  to  produce  a  document^  it 
must  be  expressed  accordingly'^^  and  you  sure  not  to  depart  thence  until  you  have 
been  examined  [or  have  produced  the  document]  and  the  Court  has  risen,  or  un- 
less you  have  obtained  the  leave  of  the  Court. 
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FORMS  OF  DECREES. 

No.   127. 
Simple  Money-dbcrbe. 
{Title,) 
Claim  for 
This  cause  coming  on  for  final    disposal  before  in  the 

presence  of  ,  on  the  part  of  the  plaintiff,  and  on  the  part  of 

the  defendant,  it  is  ordered  that  the  do  pay  to  the  , 

the  sum  of  Rs.  ,  with  interest  thereon  at  the  rate  of  per  cent,  per 

from  to  the  date  of  realization  of  the  said  sum,  and  do  also 

pay  to  the  the  costs  of  this  suit  as  taxed  by  the  officer  of  the  Court, 

with  interest  thereon  at  the  rate  aforesaid  from  the  date  of  taxation  to  the  date  of 
realization. 

Costs  of  Suit, 


Plaintiff. 


1.  Stamp  for  plaint 

2.  Do.    for  power    •- 

3.  Do.  exhibits  .. 

4.  Pleader's  fees  on  Rs. 

5.  Translation-fee 

6.  Subsistence  for  witness 

for  attendance 
7   Commissioner's  fee 
^.  Service  of  process... 
9.  Ac.     ...  


Defendant. 


Total    ... 


Rs. 


Stamp  for  power 
Do.         petition 
Pleader's  fee    .. 
Subsistence  for  witnesses 
Service  of  process 
Translation-fee 
Commissioner's  fee 


Rs. 


Total. 


Given  under  my  hand  and  the  seal  of  the  Court,  this 


day  of  19 

[L.  S.] 
Judge. 


No.  128. 

Decree  for  Sale  in  a  Suit  by  Mortgagee  or  Person 

entitled  to  a  Lien. 

{Title.) 

It  is  ordered  that  it  be  referred  to  the  Registrar  [  or  Taxing  Officer  ]  to 
take  an  account  of  what  is  due  to  the  plaintiff  for  principal  and  interest  on  the 
mortgage  [  or  lien  ]  mentioned  in  the  plaint,  and  to  tax  the  plaintiff's  costs  of  this 
suit,  and  that  the  Registrar  [  or  Taxing  Officer]  do  declare  in  Court  on  the  day 
of  what  he  shall  find  to  be  due  for  principal  and  interest  as  aforesaid,  and 
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for  costs ;  and  upon  the  defendant  paying  into  Court  what  shall  be  certified  to  be 
due  to  the  plaintiff  for  principal  and  interest  as  aforesaid,  together  with  the  said 
costs  within  six  months  from  the  date  of  declaring  in  Court  the  amount  so  due, 
it  is  ordered  that  the  plaintiff  do  re-convey  the  said  mortgaged  premises  free  and 
clear  from  all  incumbrances  done  by  him,  or  any  claiming  by,  from  or  under, 
him,  and  to  deliver  up  to  the  defendant  or  to  such  person  as  he  appoints  all 
documents  in  his  custody  or  power  relating  thereto,  and  that,  upon  such  re-con- 
veyance being  made,  and  documents  being  delivered  up,  the  Registrar  [  or  Taxing 
Officer  ]  shall  pay  out  to  the  plaintiff  the  said  sum  so  paid  in  as  aforesaid  for 
principal,  interest  and  costs  ;  but  in  default  of  the  defendant  paying  into  Court 
such  principal,  interest  and  costs  as  aforesaid  by  the  time  aforesaid,  then  it  is 
ordered  that  the  said  mortgaged  premises  [  or  the  premises  subject  to  the  said 
lien]  be  sold  with  the  approbation  of  the  Registrar  [or  Taxing  OfHcer  ].  And  it 
is  ordered  that  the  proceeds  of  such  sale  ( after  defraying  thereout  the  expenses 
of  the  sale )  be  paid  into  Court,  to  the  end  that  the  same  may  be  duly  applied  in 
payment  of  what  shall  be  found  due  to  the  plaintiff  for  principal,  interest  and 
costs  as  aforesaid,  and  that  the  balance  ( if  any )  shall  be  paid  to  the  defendant  or 
other  person  entitled  to  receive  the  same. 


No.   129. 

Final  Decree*  for  Foreclosure. 

(TitU,) 

Whereas  it  appears  to  the  Court  that  the  defendant  has  not  paid  into  Court 
the  sum  ,  which  was,  on  the  day  of      last,  declared  in  Court  to  be 

due  to  the  plaintiff  for  principal  and  interest  upon  the  mortgage  in  the  plaint  men- 
tioned, and  for  costs,  pursuant  to  the  order  made  in  this  suit  on  the        day  of 
last,  and  that  the  period  of  six  months  has  elapsed  since  the  said        day  oi  . 

It  is  ordered  that  the  defendant  do  stand  absolutely  debarred  of  all  right  to 
redeem  the  said  mortgaged  premises. 


No.  130. 

Preliminary  Order — Administration-suit. 

Section  213  of  the  Code  of  Civil  Procedure, 

{Title,) 

*         It  is  ordered  that  the  following  accounts  and  inquiries  be  taken  and  made  ; 
that  is  to  say : — 

In  creditor'' s  suit — 

1.  That  an  account  be  taken  of  what  is  due  to  the  plaintiff  and  all  the 
other  creditors  of  the  deceased. 

In  suits  by  legatees — 

2.  An  account  be  taken  of  the  legacies  given  by  the  testator's  will. 
In  suits  by  next-of-kin — 

An  inquiry  be  made  and  account  taken  of  what,  or  of  what  share,  if  any, 
the  plaintiff  is  entitled  to  as  next-of-kin  [or  one  of  the  next-of-kin]  of  the 
intestate. 

♦  In  No.  129,  substitute  the  words,  **  Decree  absolute  "  for  *'  Final  Decree" 
in  places  to  which  the  Transfer  of  Property  Act,  1882,  extends. — See  Act  IV.  of 
1882,  s.  87,  and  supra,  s.  3. 
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[Jfter  the  first  paragraph,  the  order  will,  where  necessary,  order,  in  a 
creditor's  suit,  inquiry  and  accounts /or  legatees,  heirs-at-law,  and  next-of-kin. 
In  suits  by  claimants  other  than  creditors,  after  the  first  paragraph,  in  all 
cases,  an  order  to  inquire  and  take  an  account  of  creditors  will  follow  the  first 
paragraph,  and  such  of  the  others  as  may  he  necessary  will  follow,  omitting  the 
first  formal  words.     The  form  is  continued  as  in  a  creditor's  suit.  ] 

3.  An  account  of  the  funeral  and  testamentary  expenses. 

4.  An  account  of  the  moveable  property  of  the  deceased  come  to  the  hands 
of  the  defendant,  or  to  the  hands  of  any  other  person  by  his  order  or  for  his  use. 

5.  An  inquiry  what  part  ( if  any)  of  the  moveable  property  of  the  deceased 
is  outstanding  and  undisposed  of. 

6.  And  it  is  furthur  ordered  that  the  defendant  do,  on  or  before  the 

day  next,  pay  into  Court  all  sums  of  money  which  shall  be  found  to   have 

come  to  his  hands,  or  to  the  hands  of  any  person  by  his  order  or  to  his  use. 

7.  And  that  if  the  Registrar  shall  find  it  necessary  for  carrying  out  the 
objects  of  the  suit  to  sell  any  part  of  the  moveable  property  of  the  deceased,  that 
the  same  be  sold  accordingly,  and  the  proceeds  paid  into  Court. 

8.  And  that  Mr.  £.  F.  be  Receiver  in  the  suit  [  or  proceeding  ],  and  receive 
and  get   in  all   outstanding  debts  and  outstanding  moveable  property  of  the 
deceased,  and  pay  the  same  into  the  hands  of  the  Registrar  [and  shall  give  securi- 
ty by  bond  for  the  due  performance  of  his  duties  to  the  amount  of 
rupees ] . 

9.  And  it  is  further  ordered  that  if  the  moveable  property  of  the  deceased 
be  found  insufficient  for  carrying  out  the  objects  of  the  suit,  then  the  following 
further  inquiries  be  niade,  and  accounts  taken,  that  is  to  say, — 

(a)  an  inquiry  what  immoveable  property  the  deceased  was  seized  of  or 

entitled  to  at  the  time  of  his  death  ; 

(b)  an  inquiry  what  are  the  incumbrances  (if  any)  affecting  the  immove- 

able property  of  the  deceased,  or  any  part  thereof  ; 

(c)  an  account,  so  far  as  possible,  of  what  is  due  to  the  several  incum- 

brancers, and  to  include  a  statement  of  the  priorities  of  such  of  the 
incumbrancers  as  shall  consent  to  the  sale  hereinafter  directed. 

10.  And  that  the  immoveable  property  of  the  deceased  or  so  much  thereof 
as  shall  be  necessary  to  make  up  the  fund  in  Court  sufficient  to  carry  out  the 
object  of  the  suit,  be  sold  with  the  approbation  of  the  judge,  free  from  in- 
cumbrances (if  any)  of  such  incumbrancers  as  shall  consent  to  the  sale,  and 
subject  to  the  incumbrances  of  such  of  them  as  shall  not  consent. 

11.  And  it  is  ordered  that  G.  H.  shall  have  the  conduct  of  the  sale  of  the 
immoveable  property,  and  shall  prepare  the  conditions  and  contracts  of  sale  sub- 
ject to  the  approval  of  the  Registrar,  and  that,  in  case  any  doubt  or  difficulty 
shall  arise,  the  papers  shall  be  submitted  to  the  Judge  to  settle. 

12.  And  it  is  further  ordered  that,  for  the  purpose  of  the  inquiries  herein- 
before directed,  the  Registrar  shall  advertise  in  the  newspapers  according  to  the 
practice  of  the  Court,  or  shall  make  such  inquiries  in  any  other  way  which  shall 
appear  to  the  Registrar  to  give  the  most  useful  publicity  to  such  inquiries. 

13.  And  it  is  ordered  that  the  above  inquiries  and  accounts  be  made  and 
taken,  and  that  all  other  acts  ordered  to  be  done  be  completed  before  the  day 
of  ,  and  that  the  Registrar  do  certify  the  result  of  the  inquiries  and 
the  accounts,  and  that  all  other  acts  ordered  are  completed,  and  have  his  certifi- 
cate in  that  behalf  ready  for  the  inspection  of  the  parties  on  the  day 
of 
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14.    And,  lastly,  it  is  ordered  that  this  suit  [or  matter]    stand  adjourned  for 
making  final  decree  to  the  day  of 

[Such  part  only  of  this  order  is  to  be  used  as  is  applicable 
to  the  particular  case,} 


No.  131. 

Final  Decree  in  an  Administration-suit  by  a  Legatfe. 

Section  213  of  the  Code  of  Civil  Procedure, 

1 .  It  is  ordered  that  the  defendant  do,  on  or  before  the  day 
of  ,  pay  into  Court  the  sum  of  Rs.  the  balance  by  the  said 
certificate  found  to  be  due  from  the  said  defendant  on  account  of  the  estate 
of  ,  the  testator,  and  also  the  sum  of  Rs.  for  interest  at  the 
rate  of  Rs.  per  centum  per  annum,  from  the  day  of  to 
the             day  of            ,  amounting  together  to  the  sum  of  Rs. 

2.  Let  the  Registrar  [or  Taxing  Officer]  of  the  said  Court  tax  the  cost  of 
the  plaintiff  and  defendant  in  this  suit,  and  let  the  amount  of  the  said  costs,  when 
so  taxed,  be  paid  out  of  the  said  sum  of  Rs.  ordered  to  be  paid  into 
Court  as  aforesaid,  as  follows : — 

(a)— The  costs  of  the  plaintiff  to  Mr  ,  his  attorney  [or  pleader] 

and  the  costs  of  the  defendant  to  Mr.  ,  his  attorney 

[or  pleader] . 

(b) — And  (if  any  debts  are  due)  with  the  residue  of  the  said  sum  of 
Rs.  after  payment  of  the  plaintiff's  and  defendant's  costs 

as  aforesaid,  let  the  sums,  found  to  be  owing  to  the  several  credi- 
tors mentioned  in  the  schedule  to  the  Registrar's  certificate 
together  with  subsequent  interest  on  such  of  the  debts  as  bear 
interest,  be  paid  ;  and  after  making  such  payments,  let  the  amount 
coming  to  the  several  legatees  mentioned  in  the  schedule, 
together  with  subsequent  interest  (to  be  verified  as  aforesaid)  be 
paid  to  them. 

3.  And  if  there  should  then  be  any  residue,  let  the  same  be  paid  to  the 
residuary  legatee. 


Decree  in  an  Administration-suit  by  a  Legatee  where 
AN  Executor  is  held  personally  liable  for  the 
Payment  of  Legacies. 
Section  213  of  the  Code  of  Civil  Procedure, 

1 .  Dbclarb  that  the  defendant  is  personally  liable  to  pay  the  legacy  of 
Rs*  I  bequeathed  to  the  plaintiff  ; 

2.  And  it  is  ordered  that  an  account  be  taken  of  what  is  due  for  principsJ 
and  interest  on  the  said  legacy ; 

3.  And  it  is  ^so  ordered  that  the  defendant  do,  within  weeks  after 
the  date  of  the  Registrar's  certificate,  pay  to  the  plaintiff  the  amount  of  what 
the  Registrar  shall  certify  to  be  due  for  principal  and  interest ; 

4.  And  it  is  ordered  that  the  defendant  do  pay  the  plaintiff  his  costs  of  suit, 
the  same  to  be  taxed  in  case  the  parties  differ. 
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Final  Decree  in  an  Administration-suit  by  Next-of-kin. 

Section  213  of  the  Code  of  Civil  Procedure. 

\ .  Lbt  the  Registrar  of  the  said  Court  tax  the  costs  of  the  plaintiff  and 
defendant  in  this  suit,  and  let  the  amount  of  the  said  plaintiiT*s  costs,  when  so 
taxed,  be  paid  by  the  defendant  to  the  plaintiff  out  of  the  sum  of  Rs.  , 

the  balance  by  the  said  certificate  found  to  be  due  from  the  said  defendant  on 
account  of  the  personal  estate  of  J$.  F.,  the  intestate,  within  one  week  after  the 
taxation  of  the  said  costs  by  the  said  Registrar,  and  let  the  defendant  retain  for 
her  own  use  out  of  such  sum  her  costs,  when  taxed. 

2.     And  it  is  ordered  that  the  residue  of  the  said  sum  of   Rs.  after  pay- 

ment of  the  plaintiff's  and  defendant's  costs  as  aforesaid,  be  paid  and  applied  by 
defendant  as  follows.— 

(a)  Let  the  defendant  within  one  week  after  the  taxation  of  the  said 
costs  by  the  Registrar  as  aforesaid,  pay  one-third  share  of  the 
said  residue  to  the  plaintiffs,  A.  B.^  and  C,  his  wife,  in  her  right  as 
the  sister  and  one  of  the  next-of-kin  of  the  said  E.  F.,  the  intestate. 
(6)  Let  the  defendant  retain  for  her  own  use  one  other  third  share  of 
the  said  residue,  as  the  mother  and  one  other  of  the  next-of-kin 
of  the  said  £.  F. ,  the  intestate. 
(c)  And  let  the  defendant,  within  one  week  after  the  taxation  of  the  said 
costs  by  the  Registrar  as  aforesaid,  pay  the  remaining  one-third 
share  of  the  said  residue  to  G,  H.,  as  the  brother  and  the  other 
next-of-kin  of  the  said  E.  F.,  the  intestate. 


No.  132. 
Order — Dissolution   of    Partnership 
Section  215  of  the  Code  of  Civil  Procedure, 
{Title) 
It  is  declared  that  the  partnership  in  the  plaint  mentioned  between  the  plain- 
tiff and  defendant  ought  to  stand  dissolved  as  from  the  day  of  , 
and  it  is  ordered  that  the  dissolution   thereof  as  from  that  day  be  advertised  in 
the                        Gazette^  &c. 

And  it  is  ordered  that  be  the  Receiver  of  the  partnership  estate 

and  effects  in  this  suit,  and  do  get  in  all  the  outstanding  book-debts  and  claims 
of  the  partnership. 

And  it  is  ordered  that  the  following  accounts  be  taken  : — 

1 .  An  account  of  the  credits,  property  and  effects  now  belonging  to  the 
said  partnership. 

2.  An  account  of  the  debts  and  liabilities  of  the  said  partnership. 

3.  An  account  of  all  dealings  and  transactions  between  the  plaintiff  and 
defendant,  from  the  foot  of  the  settled  account  exhibited  in  this  suit  and  marked 
(A),  and  not  disturbing  any  subsequent  settled  accounts. 

And  it  is  ordered  that  the  good-will  of  the  business  heretofore  carried  on  by 
the  plaintiff  and  defendant  as  in  the  plaint  mentioned  and  the  stock-in-trade 
be  sold  on  the  premises,  and  that  the  Registrar  may,  on  the  application  of  any 
of  the  parties,  Bx  a  reserved  bidding  for  all  or  any  of  the  lots  at  such  sale,  and 
that  either  of  the  parties  is  to  be  at  liberty  to  bid  at  the  sale. 

And  it  is  ordered  that  the  above  accounts  be  taken,  and  all  the  other  acts 
required  to  be  done  be  completed,  before  the  day  of  ,  and  that 
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the  Registrar  do  certify  the  result  of  the  accounts,  and  that  all  other  acts  are 
completed,  and  have  his  certificate  in  that  behalf  ready  for  the  inspection  of  the 
parties  on  the  day  of 

And,  lastly,  it  is  ordered  that  this  suit  stand  adjourned  for  making  a  final 
decree  to  the  day  of 


No.  133. 
Partnership — Final  Decree. 
Section  215  of  the  Code  of  Ctvil  Procedure. 
In  the  Court  of  at 

Civil  Suit,  No.  of  19 

A.  B,,  of 
against 
C,  D.,  of 
It  is  ordered  that  the  fund  now  in  Court,  amounting  to  the  sum  of  Rs. 
be  applied  as  follows : — 

1.  In  payment  of  the  debts  due  by  the  partnership  set  forth  in  the  Regi- 
strar's certificate,  amounting  in  the  whole  to  Rs. 

2.  In  payment  of  the  costs  of  all  parties  in  this  suit,  amounting  to  Rs. 
[These  costs  must  be  ascertained  before  the  decree  is  drawn  u^.] 

In  payment  of  the  sum  of  Rs.  to  the  plaintiff  as  his  share  of  the 
partnership-assets,  of  the  sum  of  Rs.  ,  being  the  residue  of  the  said  sum 

of  Rs.  now  in  Court,  to  the  defendant  as  his  share  of  the  partnership  assets. 

\Or^  And  that  the  remainder  of  the  ssud  sum  of  Rs.  be  paid  to  the  same 

plaintiff  [  or  defendant  ]  in  part  payment  of  the  sum  of  Rs.  certified  to 

be  due  to  him  in  respect  of  the  partnership-accounts.] 

And  that  the  defendant  \^or  plaintiff]  do,  on  or  before  the  day  of 

,  pay  to  the  plaintiff  [  or  defendant  ]  the  sum  of  Rs.  ,  being 

the  balance  of  the  ssud  sum  of  Rs.  due  to  htm,  which  will  then  remain  due. 


No.  134. 
Certificate  of  Non-satisfaction  of  Decree. 
Section  224  of  the  Code  of  Civil  Procedure. 
In  the  Court  of  at 

Civil  Suit  No.  of  19     . 

A.  B.,  of 
against 
C.  D.,  of 
Cbrtipied  that  no  [  or  partial  as  the  case  may  6e,  and  if  partial,  state  to 
what  extent  ]  satisfaction  of  the  decree  of  this  Court  in  Civil  Suit  No. 
of  19    ,  a  copy  of  which  is  hereunto  attached,  has  been  obtained   by  execution 
within  the  jurisdiction  of  this  Court. 

Given   under  my  hand  and  the  seal  of  the  Court,   this  day 

of  19    . 

[L.  S.] 

Judge. 
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No.  135. 

Notice  to  show  Cause  why  Execution  should  not  issue. 

Section  248  of  the  Code  of  Civil  Procedure. 


In  the  Court  of 

AT 

Civil  Suit  No. 

of  19 

Miscellaneous  No. 

of  19 

A.B.,o{ 

against 

CD,  of 

To 

Whereas 

has  made  appl 

ication  to 

execution  of  decree  in  Civil  Suit  No.  19    ,  this  is  to  give  you 

notice  that  you  are  to  appear  before  this  Court  on  the  day  of  19     , 

either  in  person,  or  by  a  pleader  of  this  Court,  or   agent  duly  authorized  and 
instructed,  to  show  cause,  if  any,  why  execution  should  not  be  granted. 

Given    under    my    hand    and    the  seal   of    the    Court,   this  day 

of  19 

1:  L  S.] 


Decree. 


No.  136. 

Warrant  of  Attachment  of  Moveable  Property  in 

Dkfendant's  Possession  in  Execution  of  a 

Decree  for  Money. 

Section  254  of  the  Code  of  Civil  Procedure. 

{ Title.) 

To  the  Bailiff  of  the  Court. 

Whereas  was  ordered,  by  a  decree  of  this  Court,   passed  on  the 

day  of  19     ,  in  Suit  No.  of 

1  --    ^        =        jg        j^  pgy  ^^  jj^^  plaintiif  the 

sum  of  Rs.  as  noted  in  the 

margin;  and  whereas  the  said 
sum  of   Rs.  has  not    been 

paid. 

These  are  to  Command  you 
to  attach  the  moveable  property 
of  the  said 

as  set  forth  in  the  list  hereunto 
annexed,  or  which  shall  be  point- 
ed out  to  you  by  the  said 

,  and   unless  the  said 
shall  pay  to  you  the  said 
sum   of   Rs.  together  with 

Rs.  ,  the  costs  of  this  at- 

tachment,  to  hold  the  same  until 
further  orders  from  this  Court. 
You  are  further  commanded 
to  return  this  Warrant  on  or 
before  the  day  of  19  ,  with 
an  endorsement  certifying;  the 
date  and  manner  in  which  it  has 
been  executed,  or  why  it  has  not 
been  executed. 


Principal 
Interest 
Costs  ... 


Costs  of  decree 
Interest  thereon 
Total      of       attach- 
ment 


Total 
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GiVRN   under    my  hand    and  the  seal  of  the    Court,    this  day 

of  19    . 

Schedule. 

[L.S.] 
Judge. 


No.   137. 

Warrant  to  the  Bailiff  to  give  Possession  of  Land,  &c. 

Section  263  of  the  Code  of  Civil  Procedure. 

[Tiile.^ 

To  the  Bailiff  of  the  Court. 

Whereas  in  the  occupancy  of  has  been  decreed  to 

the  plaintiff  in  this  suit :  you  are  hereby   directed  to  put  the  said  in  posses- 

sion of  the  same,  and  you  are  hereby  authorized  to  remove  any  person  [  bound  bj- 
the  decree  ]•  who  may  refuse  to  vacate  the  same. 

Given     under     my    hand     and   the    seal   of    the    Court,     this  day 

of  19     . 

[  L.  S.  ] 
Judge. 


No.  138. 

Attachment  in   Execution. 

Prohibition  Order,  where  the  Property  to  be  attached  consists 

OF  Moveable  Property  to  which  the  Defendant  is  entitled 

subject  to  a  Lien  or  Right  of  some  other  Person  to  the 

Immediate  Possession  thereof. 

Section  268  of  the  Code  of  Civil  Procedure, 

( T'itle) 
To 

Whereas  has  failed  to  satisfy  a  decree  passed  against  on 

the  day  of  19     ,  in  favour  of  ,  for  Rs.  ;  it  is  ordered 

that  the  defendant  be,  and  is  hereby,  prohibited  and  restrained,  until  the  further 
order  of  this  Court,  from  receiving  from  the   following  property  in  the 

possession  of  the  said  ,  that  is  to  say,  to  which  the  defendant  is 

entitled,  subject  to  any  claim  of  the  said  ,  and  the  said  is  hereby 

prohibited  and  restrained,  until  the  further  order  of  this  Court,  from  delivering 
the  said  property  to  any  person  or  persons  whomsoever. 

Given   under   my    hand   and   the   seal   of  the    Court,    this  day 

of  19     . 

[  L.  S.  ] 
Judge. 


*  These  words  in  form  No.  137  were  added  by  the  Civil   Procedure  Code 
Amendment  Act  (Vll.  of  1888),  s.  64 
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No.  139. 

Attachment  in  Execution. 

Prohibitory  Order,  where  the  Property  consists  of  Debts 

not  secured  ey  negotiable  instruments. 

Section  268  of  the  Code  of  Civil  Procedure, 

{Title,) 
To 

Whereas  has  failed  to   satisfy  a  decree  passed  against 

on  the  day  of  19     ,  in  Civil  Suit,  No.  of  19     »  in  favour  of 

,  for  Rs.  :  it  is  ordered  that  the  defendant  be,  and  is        hereby, 

prohibited  and  restrained,  until  the  further  order  of  this  Court,  from  receiving 
from  you  a  certain  debt  alleged  now  to  be  due  from  you  to  the  said  defendant, 
namely,  and  that  you,  the  said  ,  be,   and  you  are  hereby,   prohibited 

and  restrained,  until  the  further  order  of  this  Court,  from  making  payment  of  the 
said  debt,  or  any  part  thereof,  to  any  person  whomsoever. 

Given   under  my    hand   and   the  seal   of  the    Court,    this  day 

of  19     . 

[L.S.] 
Judge, 


No.   140. 

Att.\chment  in  Execution. 

Prohibitory  Order,  where  the  Property  consists  of  Shares 

IN  A  Public  Company,  &c. 

Section  268  of  the  Code  of  Civil  Procedure. 

{Title,) 

To  ,    Defendant   and  to  .    Manager  of 

Company. 
Whereas  has  failed  to  satisfy  a  decree  passed  against  on 

the  day  of  19     ,  in  Civil  Suit,  No.  of  19     ,  in  favour  of  , 

for  Rs.  :  it  is  ordered  that  you,   the  defendant,  be,   and  you  are  hereby, 

prohibited  and  restrained,  until  the  further  order  of  this  Court,  from  making  any 
transfer  of  shares  in  the  aforesaid  Company,    namely  ,  or  from 

receiving  payment  of  any  dividends  thereof ;  and  you  ,  the  Manager  of  the 

said  Company,  are   hereby   prohibited  and  restrained   from    permitting  any  such 
transfer  or  making  any  such  payment. 

Given     under   my     hand    and     the     seal   of    the     Court,     this  day 

of  19     . 

[L.  S.] 
Judge. 
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No.  141. 

Attachment  in  Execution. 

Prohibitory  Order,  where  the  Property  coNSisffs  of 

Immoveable  Property. 

Section  274  of  the  Code  of  Civil  Procedure. 

{Title.) 
To  ,  defendant. 

Whbrbas  you    have    failed  to    satisfy  a    decree    passed    against    you 
on  the  day^of  19    ,  in  Civil  Suit,  No.  of  19    ,  in  favour  of 

,  for  Rs.  :  it  is  ordered  that  you,  the  said  ,  be,  and  you  are 

hereby,  prohibited  and  restrained,  until  the  further  order  of  this  Court,  from 
alienating  the  property  specified  in  the  schedule  hereunto  annexed,  by  ssde,  gift 
or  otherwise,  and  that  all  persons  be,  and  that  they  are  hereby,  prohibited  from 
receiving  the  same  by  purchase,  gift  or  otherwise. 

Given  under  my  hand  and  the  seal  of  the    Court,  '  this  day 

of  19    . 

Schedule. 

[  L.  S.  ] 
Judge. 


No.  142. 

Attachment. 

Prohibitory  Order,  where  the  Property  consists  of  Money 

OR  OF  ANY  Security  in  the  Hands  of  a  Court  of  Justice 

or  Officer  of  Government. 

Sections  272  and  486  of  the  Code  of  Civil  Procedure, 


In  the  Court  of 

AT 

Civil  Suit,  No. 

of  19 

A.B,o{ 

against 

a  D.  of 

To 

Sir, 

The  plaintiff  having  applied,  under  section  of   the  Code  of  Civit 

Procedure,  for  an  attachment  of  certain  money  now  in  your  hands  ( here  state 
how  the  fnoney  is  supposed  to  be  in  the  hands  of  person  addressed^  on  what 
account^  ^c.),  I  request  that  you  will  hold  the  said  money  subject  to  the  further 
order  of  this  Court. 

I  have  the  honour  to  be, 

Sir, 
Your  most  obedient  servant, 

[L.S.] 
Judge. 
Dated  the  day  of  19    . 
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No.   143. 

Order     for     Paymbnt     tj      the      Plaintiff,    &c.,    of     Money, 

&c.,  IN  THE  Hands  of  a  Third  Party. 

Section  277  of  the  Code  of  Civil  Procedure. 

In  THE  Court  of  at 

Ci/il  Suit,  No.  of  19     . 

Miscellaneous,  No.  of  19    . 

A.  B.  of 

against  • 

C.  D.  of 
To  THE  Bailiff  of  the  Court  and  to 

Whbrbas  the  following  property  has  been  attached  in  execution  of 

a  decree  in  Civil  Suit,  No.  of  19    ,  passed  on  the  day 

of  19    ,  in  favour  of  ,  for  Rs.  it  is  ordered  that 

the  property  so  attached,  consisting  of  Rs.  in  money,  and  Rs. 

in  currency-notes,  or  a  sufficient  part  thereof  to  satisfy  the  said  decree,  shall  be 
paid  over  by  you,  the  said  ,  to  ,  and  that  the  said  property,  so  far 

as  may  be  necessary  for  the  satisfaction  of  the  said  decree,  shall  be  sold  by  you, 
the  Bailiff  of  the  Court,  by  public  auction  in  the  manner  prescribed  for  sale  in 
execution  of  decrees,  and  that  the  money  which  may  be  realized  by  such  ssde,  or 
a  sufficient  part  thereof  to  satisfy  the  said  decree,  shall  be  paid  over  to  the  said 
,  and  the  remainder,  if  any,  shall  be  paid  to  you,  the  said 
OiVBN  under  my  hand  and  the  seal  of  the  Court,  this  day  of      19 

[L.  S.] 
Jt*dge. 


No.  144. 
Notice  to  Attaching  Creditor. 
Section  278  of  the  Code  of  Civil  Procedure. 
In  the  Court  of  at 

Civil  Suit  No.  of  19 

Miscellaneous,  No.  of  19 

A.  B.  of 
ae;ainst 
C.  D.  of 

To 

Whbrbas  has  made  application  to  this  Court  for  the  removal  of 

attachment  on  placed  at  your  instance  in  execution  of  the  decree  in  Civil 

Suit,  No.  •£  19        ,  this  is  to  give  you  notice  to  appear  before  this  Court 

on  ,  the  day  of  19        ,  either  in  person  or  by  a  plesuler  of 

the  Court  duly  instructed,  to  support  your  claim,  as  attaching  creditor. 

GiVBN  under  my  hand  and  the  seal  of  the  Court,  this        day  of  19     . 

[L.  S.] 
Judge. 
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No    145. 
Warrant  of  Sale  of  Property  in  Execution  of 
A  Decree  for  Money. 
Section  287  of  the  Code  of  Cwil  Procedure. 
In  the  Court  of  at 

Civil  Suit,  No.         of  19 
Miscellaneous,  No.  of  19 

A.  B.  of 
against 
C.  D,  of 
To  THE  Bailiff  of  the  Court. 
These  are  to  command  you  to  sell  by  auction  after  giving        days'  pre- 
vious notice,  by  affixing  the  same  in  this  Court-house,  and   after  making  due   pro- 
clamation, •  the  property   attached  under  a  warrant   from  this  Court 
dated  the                day  of  19  .in  execution  of  a  decree  in  favour  of 
in              Suit  No.              of  19        ,  or  so  much  of  the  said  property  as  shall  realiau: 
the  sum  of  Rs.                .  being  the  of  the  said  decree   and  costs  still  remain- 
ing unsatisfied. 

You  are  further  commanded  to  return  this  warrant  on  or  before  the 
day  of  19        ,  with   an    endorsement   certif^ung    the  manner   in 

which  it  has  been  executed,  or  the  reason  why  it  has  not  been  executed. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of  19     . 

[L.   S.] 
Judge, 


No.  146. 
Notice  to  Person  in  Possession  of  Moveable  Property 
SOLD  in  Execution. 
Section  300  of  the  Code  of  Ciinl  Procedure, 
In  the  Court  of  at 

Civil  Suit  No.  of  19 

A,  B.  of 
aeainst 

C  D,  of 
To 

Whereas  has  been  the  purchaser  at  a  sale  by  auction  in  execution  of 
the  decree  in  the  above  suit  of  now  in  your  possession,  you  are  hereby  prohi- 

bited from  delivering  possession  of  the  said  to  any  person  except   the 

said 

Given  under  my  hand  and  the  seal  of  the  Court,  this        day  of  19 

[L.  S.; 
Judge. 

*  This  proclamation  shall  specify  the  time,  the  place  of  sale,  the  property 
to  be  sold,  the  revenue  assessed,  should  the  property  consist  of  land  paying 
Revenue  to  Government  and  the  amount  for  the  recovery-  of  which  the  sale  is 
ordered,  and  as  fairly  and  accurately  as  possible  the  other  particulars  required 
by  s  287  to  be  specified. 
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No.  147. 

Prohibitory  Order  against  Payment  of  Debts  Sold  in 

Execution  to  any  other  than  the  Purchaser. 

Section  301  of  the  Code  of  Civil  Procedure, 

In  the  Court  of  at 

Civil  Suit,  No.  of  19 

A,  S.  of 

against 

C,  D.  of 
To  and  to 

Whereas  has  become  the  purchaser  at  a   public  sale  in  execution  of 

the  decree  in  the  above  suit  of  certain  debt   due   from  you  to 

you  ,  that  is  to  say»  it  is  ordered  that  you  be,   and  you 

are  hereby,  prohibited  from  receiving  and  you  from  making  payment  of 

the  said  debt  to  any  person  or  persons  except  the  said 

iVBN  under  my  hand  and  the  seal  of  the  Court,  this        day  of  19 

[L.  S.J 
Judge. 


No.  148. 
Prohibitory  Order  again<it  the  Transfer  of  Shares 
SOLD  IN  Execution. 
Section  301  of  the  Code  of  Civil.  Procedure. 
In  the  Court  of  at 

•  Civil  Suit,  No.  of  19 

A.  B.  of 
against 
C.  D.  of 
To  and  ,  Manager  of  Company 

Whereas  has  become  the  purchaser  at  a  public  sale  in  execution 

of  the  decree,  in  the  above  suit,  of  certain  shares  in  the  above  Company,  that  is 
to  say,  of  standing  in  the  name  of  you  ,  it  is  ordered  that  you 

be,  and  you  are  hereby,  prohibited  from  making  any  transfer  of  the  said  shares  to 
any  person  except  the  said  ,  the  purchaser  aforesaid,  or  from   receiving 

any  dividends  thereon ;  and  you  ,  Manager  of  the    said  Company,   from 

permitting  any  such  transfer  or  making  any  such  payment  to  any  person  except 
the  said  the  purchaser  aforesaid. 

Given  under  ny  hand  and  the  seal  of  the  Court,  this        day  of  19 

[U  S.J 
Judge. 
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No.  149. 
Order  confirming  Sale  of  Land,  &c. 
Section  312  of  the  Code  of  Civil  Procedure 
In  the  Court  of  at 

Civil  Suit,  No.  of  19     . 

A.b.oi 
against 
C.  D.  of 
Whbrbas  the  following  land  [  or  immoveable  property  ]  was  00  the 

day  of  19        ,  sold  by  the  bailiff  of  this  Court  in  execution  of 

the  decree  in  this  suit ;  and  whereas  days  have  elapsed  and  no  S4>plica- 

tion  has  been  made  [  or  objection  allowed  ]  to  the  said  sale,  it  is  ordered  that  the 
said  sale  be,  and  the  said  sale  is  hereby,  confirmed. 

OiVBN  under  my  hand  and   the  seal  of  the    Court,    this  day 

of  19 

ScheduU. 

[L.S.J 
Judge, 


No.  150. 
Certificate  of  Sale  of  Land. 
Section  316  of  the  Code  of  Civil  Procedure, 
In  the  Court  of  at 

Civil  Suit,  No.  of  19      . 

A.B.oi 
•  against 

C.  D.  of 
This  is  to  certify  that  has  been  declared  the  purchaser  at  a 

sale  by  public  auction  on  the        day  of  19    ,  of  in  execution  of 

decree  in  this  suit  and  that  the  said  sale  has  been  duly  confirmed  by  the  Court. 

Given   under  my  hand  and  the  seal  of   the  Court,  this  day 

of  19      . 

[L.S.] 
Judge, 


N 


No.  151. 
Order  for  Delivery  to  Certified  Purchaser  of  Land 
AT  A  Sale  in  Execution. 
Section  318  of  the  Code  of  Civil  Procedure. 
In  the  Court  of  at 

Civil  Suit,  No.  of  19     . 

A.B.of 
against 
C.  D.  of 
To  the  Bailiff  of  the  Court. 
Whbrbas  has  become  the  certified  purchaser  of  at  a  sale  in 

execution  of  the  decree  in  Civil  Suit,  No.  of  19    ;  and  whereas  such  land 
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is  in  the  possession  of  ,  you  are  hereby  ordered  to  put  the  said 

,  the  certified  purchaser,  as  aforesaid,  into  possession  of  the  , 

and  if  need  be,  to  remove  any  person  who  may  refuse  to  vacate  the  same. 

OiVBN  under  my  hand  and    the    seal  of  the  Court,  this  day 

of  19    . 

[L.S.] 
Judge. 


No,  152. 
Authority  to  the  Collector  to  stay  Public 
Sale  of  Land. 
Section  326  of  the  Code  of  Civil  Procedure, 


In  THR  Court  of 

AT 

Civil  Suit,  No. 

of  19     . 

A.  B.  of 

against 

C.  D.  of 

. 

To 

Collector  of 

Sir, 

In  answer  to  your  communication,   No. 

,  dated 

representmg 

thajt  the  sale  in  execution  of  the  decree  in  this  suit  of  ,  and  lying  within 

your  district,  paying  revenue  to  Government,  is  objectionable,  I  have  the  honour 
to  inform  you  that  you  are  authorized  to  make  provision  for  the  satisfaction 
the  said  decree  in  the  manner  recommeaded  by  you   instead  of  proceeding  to  a 
public  sale  of 

I  have  the  honour  to  be. 
Sir, 
Your  obedient  servant, 

[  L.  S.  ] 
Judge. 


No    153. 

Order  for  Committal  for  Resisting,  &c.,  Execution 

OF  Decrek  for  Land. 

Se.tion  329  of  the  Code  of  Civil  Procedure. 

(Title.) 

To 

WHBRBA6  tt  appears  to  the  Court  that  has,  without  just  cause^ 

resisted  [or  obstructed]  the  execution  of  the  decree  of  the  Court,  passed  against 

on  the  day  of  19     ,  in  Civil  Suit  No.  of  19    ,  whereby 

certain  land  or  immoveable  property  was  adjudged  to  ,  it  is  ordered  that 

the  said  be  committed  to  custody  for  a  period  of  days. 

Given   under  my  hand  and  the  seal  of  the  Court,    this  day 

of  19    . 

r  L.  s. ; 
fudge. 
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No.  154. 

Warrant  of  Arrest  in  Execution. 

Section  337  of  the  Code  of  Civil  Procedure. 


I> 

I  THE  Court  of 

AT 

Civil  Suit,  No. 

of  19     . 

Miscellaneous  No. 

of  19 

A.B.,oi 

against 

C  Z).,  of 

To  THE  Bailiff  of 

THE 

Court. 

Whereas 

was     adjudged 

by    J 

\    decree    of 

No. 


Principal 
Interest 
Costs 
Execution 


Total 


the    Court     in 


19     ,  to  pay  to  the  plaintiff  the 
sum  of  Rs.  as  noted 

in  the  margin,  and  whereas  the 
said  sum  of  Rs.  has  not  been 
paid  to  the  said  plaintiff  in  satis- 
faction of  the  said  decree,  these 
are  to  command  you  to  arrest 
the  said  defendant,  and  unless 
the  said  defendant  shall  pay  to 
you  the  said  sum  of  Rs. 
together  with     Rs  for 

the  costs  of  executing  this  pro- 
cess, to  bring  the  said  defendant 
before  the  Court  with  all  conve- 
nient speed.  You  are  further 
commanded  to  return  this  war- 
rant on  or  before  the  day  of 
19  ,  with  an  endorse- 
ment certifying  the  day  and 
manner  in  which  it  has  been 
executed,  or  the  reason  why  it 
has  not  been  executed. 


Given-   under   my  hand    and   the  seal   of    the    Court,     this 
day  of  19     . 


[L.S.] 
Judge. 


No.  155. 
Notice  of  Payment  into  Court. 
Section  377  of  the  Code  of  Civil  Procedure. 
In  the  Court  of  at 

B.  No.  19     . 

A.B.v.  C.  D. 
Take  notice  that  the  defendant  has  paid  into  Court   Rs. 


and  says 
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that  that  sum  is  enough  to  satisfy  the   plaintiff's  claim    [  or  the  plaintiff's  claim 
for,  &c] . 

To  Mr.  X,  Z., 

the  Plaintiff's  pleader. 
2:., 
Defendant's  Pleader. 


No.  156. 
Commission  to  examine  Absent  Witnesses, 

Section  386  of  the  Code  of  Civil  Procedure. 
In  the  Court  of  at 

Civil  Suit,  No.  of  19 

A.B.o( 
against 

C.  D.  of  .  ^ 

To 

Whereas  the  evidence  of  is  required  by  the  in  the 

above  suit :  and  whereas   '  you  are  requested  to  take  the  examination  on 

interrogatories  [or  viva  voce]  of  such  witnesses  ,  and  you  are  hereby 

appointed  a  Commissioner  for  that   purpose,   and  you  are  further  requested  to 
make  return  of  such  examination  so  soon  as  it  may  be  taken  [process  to  require 
the  attendance  of  the  witness  will  be  issued  by  this  Court  on  your  application]. 
Given  under  my  hand  and  the  seal  of  the  Court,  this  day 

of  19        . 

[US.] 
Judge. 

No.    157. 
Commission  for  a  Local  Investigation,  or  to 

examine  Accounts, 
Sections  392  and  394  of  the  Code  of  Civil  I^ocedure. 
In  the  Court  of  at 

Civil  Suit,  No.  of  19       . 

A.  B.  of 
against 

C.  D.  of 

To 

Whereas  it  is  deemed  requisite,  for  the  purpose  of  this  suit,  that  a  com- 
mission for  should  be  issued  ;  you  are  hereby  appointed  Commissioner  for 
the  purpose  of  [process  to  compel  the  attendance  before  you  of  any  wit- 
nesses, or  for  the  production  of  any  documents,  which  you  may  desire  to  examine 
or  inspect,  will  be  issued  by  this  Court  on  your  application.]  * 

A  sum  of  Rs.  ,  being  your  fee  in  the  above,  is  herewith   for- 

warded. 

Given  under  my  hand  and  the  seal  of  the  Court,  this        day  of  19 

[L.  S.] 

•  Not  necessary'  where  the  commission  goes  to  another  Court. 
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No.  158. 
Warrant  of  Arrest  before  Judgment. 
Section  478  of  the  Code  of  Civil  Ptvceduve, 
In  the  Court  of  at 

Civil  Suit,  No.  of   19 

A.  B.  of 
against 
C.  D.  of 

To  the  Bailiff  of  the  Court. 

Whereas  ,  the    plaintiff  in  the  above   suit,  has  proved   to  the 

satisfaction  of  the  Court,  that  there  is  probable   cause  for  believing  that  the 
defendant  is  about  to  ,  these  are  to  command 

you  to  take  the  said  into  custody,  and  to  bring 

before  the  Court,  in  order  that  he  may  show  cause  why  he  should  not  furnish 
security  to  the  amount  of  rupees  for  personal  appearance 

before  the  Court  until  such  time  as  the  said  suit  shall  be  fully  and  finally  disposed 
of,  and  until  execution  or  satisfaction  of  any  decree  that  may   be  passed  against 
in  the  suit. 
Given  under  my  hand  and  the  seal  of  the  Court,  this        day  of  19 

[L.  S.] 
Judge. 


No.    159. 

Order  for  Committal. 
Section  481  of  the  Code  of  Civil  Procedure. 
In  the  Court  of  at 

Civil  Suit,  No.  of   19 

A.  B.  of 
against 

a  D.  of 

To 

Whereas  ,  plaintiff  in  this  suit,  has  made  application  to  the  Court 

that  security  be  taken  for  the  appearance  of  the  defendant  to 

answer  any  judgment  that  may  be  passed  against  in  the  suit ;  and  wheresis 

the  Court  has  called  upon  the   defendant  -    to  furnish   such   security,   or   to 

•offer  a  suflRcient  deposit  in  lieu  of  security,  which  has    failed  to  do  ;    it 

is  ordered  that  the  said  defendant  be  committed  to  custody  until  the  deci- 

sion of  the  suit,  or,  if  judgment  be  given   against  ,  until  the  execution   of 

the  decree. 

Given  under  my  hand  and  the  seal  of  the  Court,  this        day  of  19 

[L.  S.j 
Judge. 
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No.  i6o. 

Attachment  before  Judgment,  with  Order  to  call  for 

Security  for  Fulfilment  of  Decree. 

Section  484  of  the  Code  0/  Civil  Procedure. 

In  the  Court  of  at 

Civil  Suit,  No.  of  19 

A.  B.  of 
against 
C.  D.  of 
To  THE  Bailiff  of  the  Court. 
Whereas  has  proved,  to  the  satisfaction  of  the  Court   that  the 

defendant  in  the  above  suit  ,  these  are  to  command  you  to  call   upon 

the  said  defendant  on  or  before  the  day  of  either  to 

furnish  security  for  the  sum  of  rupees  to  produce  and  place  at  the  disposal 

of  this  Court,  when  required  ,  or  the  value  thereof,  or  such  portion  of  the 

value  as  may  be  sufficient  to  fulfil  any  decree  that  may  be  passed  against  , 

or  to  appear  and  show  cause  why  should  not  furnish  security  ; 

and  you  are  further  ordered  to  attach  the  said  ,  and  keep  the  same 

under  safe  and  secure  custody  until  the  further  order  of  the  Court,  and  in  what 
manner  you  shall  have  executed  this  warrant  make  appear  to  the  Court  im- 
mediately after  the  execution  hereof,  and  have  you  here  then  this  warrant. 

Given  under  my  hand  and  the  seal  of  the  Court,  this        day  of  19      • 

[L.  S.] 
Judge. 


No.  161. 

Attachment  before  Judgment  on  Proof  of  Failure  to 

Furnish  Security. 

Section  485  of  the  Code  of  Civil  Procedure, 

In  the  Court  of  at 

Civil  Suit,  No.  of  19 

A.B.  of 
against 
C.  D.  of 
To  THE  Bailiff  of  the  Court. 
Whereas  ,  the  plaintiff  in  this  suit,  has  applied  to  the  Court  to  call 

upon  ,  the  defendant,  to  furnish  security  to  fulfil  any  decree  that  may   be 

passed  against  in  the  suit,  and  whereas  the  Court  has  called  upon  the  said 

to  furnish  such  security,  which  has  failed  to  do ;    these 

are  to  command  you  to  attach  .  the  property  of  the  said 

and  keep  the  same  under  safe  and  secure  custody  until  the  further  order  of  the 
Court,  and  in  what  manner  you  shall  have  executed  this  warrant  make  appear  to 
this  Court  immediately  after  the  execution  hereof,  and  have  you  here  then  this 
warrant. 

Given  under  my  hand  and  the  seal  of  the  Court,  this         day  of  19 

[L.  S.J 
Judge. 
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No.  162. 
Attachment  before  Judgment. 
Prohibitory  Order  where  the  Property  to  be  attached 
CONSISTS  OF  Moveable  Property,  to  which  the  Defen- 
dant IS  entitled,  subject  to  a  Lien  or  Right 

OF   SOME    other    PeRSONS    TO    THE    IMMEDIATE 

Possession  thereof. 
Section  486  of  the  Code  oj  Civil  Procedure, 
In  the  Court  of  at 

Civil  Suit,  No.  of  19 

A.B.  of 
against 
C  D.  of 
To 

Defendant. 
It  is  ordered  that  you.   the   said  ,  be,   and  you   are  hereby, 

prohibited  and  restrained,  until  the  further  order  of  this  Court,   from  receiTing 
from  the  following  property  in    the  possession  of  the  said 

that  is  to  say,  ,  and  the  said  is  hereby  prohibited' 

and  restrained,  until  the  further  order  of    this   Court,   from  delivering  the   said 
property  to  any  persons  whomsoever. 

Given   under  my  hand  and  the  seal    of  the  Court,  this  day 

of  19 

[L.  s.: 

Judge. 


No.  163. 

Attachment  before  Judgment. 

Prohibitory    Order  where  the  Property  consists  of 

Immoveable  Property. 

(Section  486  of  the  Code  of  Civil   Procedure.) 

In  the  Court  of  at 

Civil  Suit  No.  of  19 

A.B,,oi 
against 
C.  D.,  of 
To  Defendant. 

It  is  ordered  that  you,  the  said  ,  be,   and  you   are  hereby,    prohi- 

bited and  restrained,  until  the  further  order  of  this  Court ,  from  alienating  the 
property  specified  in  the  schedule  hereunto  annexed,  by  sale,  gift  or  otherwise, 
and  that  all  persons  be,  and  that  they  are  hereby,  prohibited  from  receiving  the 
same  by  purchase,  gift  or  otherwise. 
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GivBN  under  my  hand  and  the  seal  of  the  Court,   this  day 

of  19      . 

Schedule. 

[L.  S.] 
fudge. 


No.  164. 

Attachment  before  Judgment. 

Prohibitory  Order  where  the  Property  consists  of 

Money  in  the  Hands  of  other  Persons,  or  of 

Debts  not  being  Negotiable 

Instruments. 

Section  486  of  the  Code  of  Civil  Procedure. 

In  the  Court  of  at 

Civil  Suit,  No.  of  19    , 

A.  B. 
against 
C.  D.  of 
To 
It  is  ordered  that  the  defendant  be,  and  he  is  hereby,  prohibited 

and  restrained,  until  the  further  order  of  this  Court,  from  receiving  from 

the  [money  now  in  hands  belonging  to  the  said  defendant,  or  debts, 

as  the  case  may  6e,  describing  them]  and  that  the  said  be,  and 

hereby,  prohibited  and  restrained,  until  the  further  order  of  this  Court  for  making 

payment  of  the  said  [money,  &c.]  or  any  part  thereof,  to  any  person  whomsoever. 

Given   under  my  hand  and  the  seal  of  the  Court,  this  day 

of  19      . 

[L.  S.] 
Judge. 


No.  165. 

Attachment  before  Judgment. 

Prohibitory  Order,  where  the  Property  consists  of 

Shares  in  a  Public  Company,  &c. 

Section  486  of  the  Code  of  Civil  Procedure. 

In  the  Court  of  at 

Civil  Suit  No.  of  19     . 

A.  B.  of 
against 
C.  D.  of 
To  ,  Defendant,  and  to 

,  Manager  of  Company. 

It  is  ordered  that  the  defendant,  be,  and  hereby,  prohibited 

and  restrained,  until  the  further  order  of  the  Court  from  making  any  transfer  of 
shares  being  in  the  aforesaid  Company  or  from  receiving  pay- 
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ment  of  any  dividends  thereof,  and  you  ,  Manager  of  the  said  Company 

are    hereby   prohibited   and   restrained   from   permitting  any   such   transfer,  or 
making  any  such  payment. 

Given   under  my  hand  and  the   seal  of  the  Court,  this  da^ 

of  19 

[L.  S.] 
Judge. 


No.  i66. 

Temporary  Injunctions. 

Section  492  of  the  Code  of  Civil  Procedure. 

Upon   motion   made  unto  this  Court   by  ,  Pleader  of  [or  Counsel 

for]  the  plaintiff,  A.  B.,  and  upon  reading  the  petition  of  the  said  plaintiff  in  this 
matter  filed  [this  day]  [or  the  plaint  filed  in  this  cause  on  the  day  of 

or  the  written  statement  of  the  said  plaintiff,  filed  on  the  day  of  ] 

and  upon  hearing  the  evidence  of  and  in   support  thereof   [if 

after  notice  and  defendant  not  appearing  :  add,  and  also  the  evidence  of  as 
to  service  of  notice  of  this  motion  upon  the  defendant,  CD.].  This  Court  doth  order 
that  an  injunction  be  awarded  to  restrain  the  defendant,  C.  D.,  his  servants,  work- 
men, and  agents  from  pulling  down,  or  suffering  to  be  pulled  down,  the  house  in  the 
plaint  in  the  said  suit  of  the  plaintiff  mentioned  [or  in  the  written  statement  or 
petition,  of  the  plaintiff  and  evidence  at  the  hearing  of  this  motion  mentioned], 
being  No  9,  Oilmonger^s  Street,  Hindupur,  in  the  taluq  of  ,  and  from  selling 
the  materials  whereof  the  said  house  is  composed,  until  the  hearing  of  this  cause 
or  until  the  further  order  of  this  Court. 

Dated  this        day  of  19 

Civil  Judge. 

[  Where  the  injunction  is  sought  to  restrain  the  negotiation  of  a  note  or 
bill,  the  ordering  part  of  the  order  may  run  thus  : — ]  to,    restrain 

the  defendants  and  from  parting  with  out  of  the  custody  of  them  or  any  of 
them  or  endorsing,  assigning  or  negotiating  the  promissory  note  [or  bill  of  ex- 
change] in  question  dated  on  or  about  the  ,  S-c.,  mentioned  in  the 
plaintiff's  plaint  [or  petition]  and  the  evidence  heard  at  this  motion,  until  the 
hearing  of  this  cause,  or  until  the  further  order  of  this  Court. 

[In  copyright  cases]  to  restrain  the  defendant,   CD.,  his  ser- 

vants, agents  or  workmen,  from  printing,  publishing  or  vending  a  book,  called 
,  or  any  part  thereof,  until  the,  S-c. 

[Where  part  only -of  a  book  is  to  be  restrained]  to  restrain  the  de- 

fendant, C.  D.,  his  servants,  agents  or  workmen,  from  printing,  publishing,  selling 
or  otherwise  disposing  of  such  parts  of  the  book  in  the  plaint  [or  petition  and 
evidence,  &c.]  mentioned  to  have  been  published  by  the  defendant  as  hereinafter 
specified,    namely,   that  part  of  the  said  book  which  is  entitled  ,  and 

also  that  part  which  is  entitled  [or  which  is  contained  in  page 

to  page        both  inclusive] ,  until  the        ,  &c. 

[In  patent  cases]  to  restrain  the  defendant,    CD.,   his  agents,   ser- 

vants, and  workmen,  from  making  or  vending  any  perforated  bricks  [or  as  the 
case  may  be]  upon  the  principle  of  the  inventions  in  the  plaintiff's  plaint  [or  peti- 
tion, S<:.,  or  written  statement,  Sc.]  mentioned  belonging  to  the  plaintiffs,  or 
either  of  them,  during  the  remainder  of  the  respective  terms  of  the  patents  in  the 
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plaintiff's  plaint,  [or  as  the  case  may  be]  mentioned,  and  from  counterfeiting, 
imitating  or  resembling  the  same  inventions,  or  either  of  them,  or  making  any 
addition  thereto,  or  subtraction  therefrom,  until  the  hearing,  &c. 

[In  cases  of  trade -marks]  to  restrain  the   defendant,  C  /).,  his 

servants,  agents  or  workmen  from  selling,  or  exposing  for  sale,  or  procuring  to 
be  sold,  any  composition  or  blacking  [or  as  the  case  may  be]  described  as  or 
purporting  to  be  blacking,  manufactured  by  the  plaintiff,  i^.  B  ,  in  bottles  having 
affixed  thereto  such  labels  as  in  the  plaintiff^s  plaint  [or  petition,  &c.]  mentioned, 
or  any  other  labels  so  contrived  or  expressed  as,  by  colourable  imitation  or  other- 
wise to  represent  the  composition  or  blacking  sold  by  the  defendant  to  be  the  same 
as  the  composition  or  blacking  manufactured  and  sold  by  the  plaintiff,  A.  B.j  and 
from  using  trade-cards  so  contrived  or  expressed  as  to  represent  that  any  com- 
position or  blacking  sold  or  proposed  to  be  sold  by  the  defendant  is  the  same  as  the 
composition  or  blacking  manufactured  or  sold  by  the  plaintiff,  A  B.,  until 
the,  &c. 

[To  restrain  a  partner  from  in  any  way  interfering  in  the  business] 
to  restrain  the  defendant,  €,  D.,  his  agents  and  servants,  from  entering  into  any 
contract,  and  from  accepting,  drawing,  endorsing  or  negotiating  any  bill  of  ex- 
change, note  or  written  security,  in  the  name  of  the  partnership-firm  of  B.  &  D.^ 
and  from  contracting  any  debt,  buying  and  selling  any  goods,  and  from  making  or 
entering  into  any  verbal  or  written  promise  agreement,  or  undertaking  and  from 
doing  or  causmg  to  be  done,  act,  in  the  name  or  on  the  credit  of  the  said  partner- 
ship-firm of  B.  &  /).,  or  whereby  the  said  partnership-firm  can  or  may  in  any 
manner  become  or  be  made  liable  to  or  for  the  payment  of  any  sum  of  money,  or 
for  the  performance  of  any  contract,  promise  or  undertaking  until  the,  &c. 


No.  167. 
Notice  of  Application  for  Injunction. 
Section  494  of  the  Code  of  Civil  Procedure. 
In  the  Court  of  at 

A,  B.,  of 
against 
C.  A,  of 
Take  notice  that  I,   A,  B,,   intend  to  apply  at  the  sitting  of  the  Court  at 
aforesaid,  on  the  day  of  ,  for  an   injunction  to   restrain   C.  D, 

from  further  prosecuting  a  suit  which  he  has  commenced  against  me  in  , 

to  recover  damages  for  the  breach  of  the  contract  for  the  specific  performance 
of  which  this  suit  was  commenced  [or  to  restrain  him  from  receiving  and  giving 
discharges  for  any  of  the  debts  due  to  the  partnership  in  the  matter  of  the 
partnership  between  us  for  the  winding  up  of  which  the  suit  was  commenced, 
or  from  digging  the  turf  from  the  land  which  was  agreed  to  be  sold  by  him  to 
me  by  the  agreement,  the  specific  performance  of  which  this  suit  is  commenced 
to  enforce,  or  as  the  case  may  be] . 

Dated  this        day  of  19     . 

To  C.  D.  A.  B. 

[N.  B. — Where  the  injunction  is  to  be  applied  for  against  a  Party  whose 
name  and  address  do  not  appear  upon  any  proceeding  already  filed  in  the  suit, 
such  name  and  address  must  be  stated  in  full  to  enable  the  proper  officer  to 
serve  the  notice.'] 
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Now,  the  condition  of  this  obligation  is  such  that,  if  the  above-bounden 
/•  J,  shall  duly  account  for  all  and  every  the  sum  and  sums  of  money  which  he 
shall  so  receive  on  account  of  the  rents  and  profits  of  the  immoveable  property, 
and  in  respect  of  the  immoveable  property  of  the  said  O.  /^  \pr^  as  may  be]  at 
such  periods  as  the  said  Court  shall  appoint,  and  shall  duly  pay  the  balances 
which  shall,  from  time  to  time,  be  certified  to  be  due  from  him  as  the  said  Court 
hath  directed  or  shall  hereafter  direct,  then  this  obligation  shall  be  void*  other- 
wise it  shall  remain  in  full  force. 

I.J. 
K.L. 
M.N. 
Signed  and  delivered  by  the  above-bounden  in  the  presence  of 
NoTB.— //  deposit  of  money  he  made,  the  memorandum  thereof  should 
follow  the  terms  of  the  condition  of  the  bond. 


No.  170. 

Order  op  Rbferencb  to  Arbitration  under  Agreement  of 

Parties. 

Section  soS  of  the  Code  of  Civil  Procedure. 

{TitU.) 
To 

Whereas  the  above-mentioned  plaintiff  and  defendant  have  agreed  to 
refer  the  matter  in  difference  between  them  in  the  above  suit  to  your  arbitration 
and  awsuxl,  you  su*e  hereby  appointed  accordingly  to  determine  all  the  said 

matters  in  difference  between   the  parties,   and  with  power,   by  consent  of  the 
parties,  to  determine  which  party  shall  pay  the  costs  of  this  reference. 

You  are  required  to  deliver  your  awsu*d  in  writing  to  this  Court  on  or 
before  the  day  of  19     ,  or  such  other  day  as  the  Court  may 

further  fix. 

Process  to  compel  the  attendance  before  you  of  any  witnesses,  or  for 
the  production  of  any  documents  which  you  may  desire  to  examine  or  inspect, 
will  be  issued  by  this  Court  on  your  application,  and  you  are  empowered  to 
lidminister  to  such  witnesses  oath  or  affirmation. 

A  sum  of  Rs.  ,  being  your  fee  in  the  above  suit,  is  herewith 

forwarded. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of        19 

[L.  S.] 
Judge. 


No.  171. 

Order  of  Reference  to  Arbitration  by  Court  with  Consent. 

Section  S08  of  the  Code  of  Civil  Procedure. 

{TitU.) 

Upon  reading  a  petition  of  the  plaintiff,   filed  this  day,   and  on  the  consent 
of  for  the  defendant,  and  upon  hearing  for  the  plaintiff  and 

for  the  defendant,   it  is  ordered,  by  and  with  the  consent  of  all  the  parties,  that 
all  matters   in  difference  in   this    suit,  includin     all  dealings    and  transactions 
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between  all  parties,  be   referred  to  the  final   determination  of  ,  who  is  to 

make  his  award  in  writing  and  submit  the  same  to  this  Court  together  with  all 
proceedings,  depositions  and  exhibits  in  this  suit  within  one  month  from  the 
date  hereof.  And  it  is  ordered  further,  by  and  with  the  like  consent,  that  the 
said  arbitrator  is  to  be  at  liberty  to  examine  the  parties  and  their  witnesses 
upon  oath  or  affirmation,  which  he  is  empowered  to  administer,  and  that  the 
said  arbitrator  shall  have  all  such  powers  or  authorities  as  are  vested  in  arbi- 
trators under  the  Code  of  Civil  Procedure,  including  therein  power  to  call  for 
all  books  of  account  that  he  may  consider  necessary.  And  it  is  further  ordered, 
by  and  with  the  like  consent,  that  the  costs  of  this  suit,  together  with  the  costs 
of  reference  to  arbitration  up  to  and  including  the  award  of  the  said  arbitrator, 
and  the  enforcement  thereof,  do  abide  the  result  of  the  finding  of  the  said 
arbitrator.  And  it  is  further  ordered,  by  and  with  the  like  consent,  that  the 
said  arbitrator  be  at  liberty  to  appoint  a  competent  accountant  to  assist  him 
in  the  investigation  of  the  several  matters  referred  to  him  as  aforesaid,  and 
that  the  remuneration  of  such  accountant  and  other  charges  attending  thereto 
be  in  the  discretion  of  the  said  arbitrator. 

Given  under  my  hand  and  the  seal  of  the  Court,  this  day  of        19 

[L.  S.] 
Judge, 


No  172. 
Summons  in  Summary  Suit  on  Negotiable  Instrument. 
Section  532  of  the  Code  of  Civil  Procedure. 
No.  of  Suit. 
In  the  Court  of  at 

Plaintiff 

Defendant. 
To 

[  Here  enter  the  defendanVs  name^  description  and  address .  ] 

Whereas  [  here  enter  the  plaintiff's  name^  description  and  address  ]  has 
instituted  a  suit  in  this  Court  against  you  under  Chapter  XXXIX.  of  Civil  Proce- 
dure for  Rs.  principal  and  interest  [  or  Rs.  balance  of  principal 
and  interest  ]  due  to  him  as  the  payee  [or  endorse]  of  a  bill  of  exchange  or  hun- 
di  or  promissory  note],  of  which  a  copy  is  hereto  annexed,  you  arc  hereby  sum- 
moned to  obtain  leave  from  the  Court  within  ten  days  from  thq  service  hereof, 
inclusive  of  the  day  of  such  service,  to  appear  and  defend  the  suit,  and  within 
such  time  to  cause  an  appearance  to  be  entered  for  you.  In  default  whereof  the 
plaintifiF  will  be  entitled,  at  any  time  after  the  expiration  of  such  ten  days  to 
obtain  a  decree  for  any  sum  not  exceeding  the  sum  of  Rs.  [  here  state  the  sunt 
claimed  ]  and  the  sum  of  Rs.               for  costs. 

Leave  to  appear  may  be  obtained  on  an  application  to  the  Court,  supported 
by  affidavit  or  declaration  showing  that  there  is  a  defence  to  the  suit  on  the 
merits,  or  that  it  is  reasonable  that  you  shoyld  be  allowed  to  appear  in  the  suit. 

[Here  copy  the  bill  of  exchange  y  hundi  or  promissory  note, 
and  all  endorsements  upon  it.'] 
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No.  173. 

Memorandum  of  Appeal. 

Section  541  of  the  Code  of  Civil  Procedure. 


Memorandum  of  Appeal. 

(Name,  &c.,  as  in  Register)  Plaintiff — Appellant. 

(Name,  &c,,  as  in  Register)  Defendant — Respondent. 

[Name  of  Appellant  ]    [plaintiff  or  defendant]   above  named  appeals  to 
the  High  Court  at  [or  District  Court  at  ,  as  the  case  may  be]  against 

the  decree  of  in  the  above  suit,  dated  the  day  of  ,  for  the 

following  reasons,  namely  [here  state  the  grounds  of  objection  ]. 
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No.  175. 
Notice  to  Respondent  of  the  Day  fixed  for  the   Hearing 
OF  the  Appeal. 
Section  553  of  the  Code  of  Civil  Procedure. 
In  the  Court  of  at 

,  Appellant^         v.  ,  Respondent. 

Appeal  from  the  of  the  Court  of  ,  dated 

the        day  of  19     * 

To 

Respondent. 

Take  notice  that  an  appeal  from  the  decree  of  in  this 

case  has  been  presented  by  and  r^gister^  in  this  Court, 

and  that  the  day  of  ,19  has  been  fixed  by  this 

Court  for  the  hearing  of  this  appeal. 

If  no  appearance  is  made  on  your  behalf  by  yourself,  your  pleader,  or  by 
some  one  by  law  authorized  to  act  for  you  in  this  appeal,  it  will  |>e  heard  and 
decided  ex-parte  in  your  absence. 

Given  under  my  hand  and  the  seal  of  the  Court  this 
day  of  19    . 

[L.  S.] 
Judge. 

[Note. — //  a  stay  of  execution  has  been  ordered,  intimation  should  be 
given  of  the  fact  on  this  notice,] 


No.  176. 
Decree  on  Appeal. 
Section  579  of  the  Code  of  Civil  Procedure. 
In  the  Court  of  at 

,  Appellant,  v.  ,  Respondent. 

Appeal  from  the  of  the  Court  of  ,  dated 

the        day  of  19     . 

Memorandum  of  Appeal. 

,  Plaintiff. 
,  Defendant. 

Plaintiff  {or  defendant]  above-named  appeals  to  the  Court  at  against 

the  decree  of  in  the  above  suit,  dated  the  day  of 

19     .  for  the  following  reasons,  namely : — 
[here  state  the  reasons,] 
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This  appeal  coming  on  for  hearing  on  the  day  of 

19     ,  before  ,  in  the  presence  of  for  the 

appellant,  and  of  for  the  respondent,  it  is  ordered — 

[here  state  the  relief  granted.] 
The  costs  of  this  appeal,  amounting  to  ,  are  to  be  paid  by 

The  costs  of  the  original  suit  are  to  be  paid  by 
Given  under  my  hand  this  day  of  19     . 

FL.S.J 
Judge. 
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CALCUTTA    LETTERS   PATENT 


APPENDIX. 


CHARTERS  OF  THE    INDIAN  HIGH  COURTS. 


I*  Letters  Patent  for  the  Hisrh  Court  of  Judi- 
cature  at  Fort  William  in  Bengal^  bearing  date 
December  28,  1865. 

[N.  B.— The  Letters  Patent  for  the  High  Courts  of  Madras  and  Bombay 
are  mutatis  mutandis  in  exactly  the  same  terms.] 

VICTORIA,  by  the  Grace  of  God,  of  the  United  Kingdom  of  Great  Britain 
and  Ireland,  Queen,  Defender  of  the  faith.  To  all  to- 
25^c'**c  m^^**  ^^  *  whom  these  presents  shall  come,  greeting:  Whereas 
by  an  Act  of  Parliament  passed  in  the  twenty-fourth 
and  twenty-fifth  years  of  Our  reign,  entitled  **An  Act  for  establishing  High 
Courts  of  Judicature  in  India,  '*  it  was,  amongst  other  things,  enacted  that  it  shalf 
be  lawful  for  Her  Majesty,  by  Letters  Patent  under  the  Great  Seal  of  the  United 
Kingdom,  to  erect  and  establish  a  High  Court  of  Judicature  at  Fort  William  in 
Bengal,  for  the  Bengal  Division  of  the  Presidency  of  Fort  William,  aforesaid^ 
and  that  such  High  Court  should  consist  of  a  Chief  Justice  and  as  many  Judges,, 
not  exceeding  fifteen,  as  Her  Majesty  might,  from  time  to  time,  think  fit  to  ap- 
point, who  shall  be  selected  from  among  persons  qualified  as  in  the  said  Act  is- 
declared :  Provided  always  that  the  persons  who  at  the  time  of  the  establishment 
of  such  High  Court  were  Judges  of  the  Supreme  Court  of  Judicature  and  perman* 
ent  Judges  of  the  Court  of  Sudder  Dewany  Adawlut  or  Sudder  Adawlut  of  the 
same  Presidency,  should  he  and  become  Judges  of  such  High  Court  without 
further  appointment  for  that  purpose,  and  the  Chief  Justice  of  such  Supreme 
Court  should  become  the  Chief  Justice  of  such  High  Court,  and  that  upon  the 
establishment  of  such  High  Court  as  aforesaid,  the  Supreme  Court  and  the  Court 
of  Sudder  Dewany  Adwalut  and  Sudder  Nizamut  Adawlut  at  Calcutta,  in  the 
said  Presidency,  should  be  abolished. 

And  that  the  High  Court  of  Judicature  so  to  be  established  should  have  and 
exercise  all  such  Civil,  Criminal,  Admiralty  and  Vice-Admiralty,  Testamentary, 
Intestate  and  Matrimonial  Jurisdiction,  original  and  appellate,  and  all  such  powers- 
and  authority  for,  and  in  relation  to,  the  administration  of  justice  in  the  said 
Presidency  as  Her  Alajesty  might,  by  such  Letters  Patent  as  aforesaid,  grant  and 
direct,  subject,  however,  to  such  directions  and  limitations  as  to  the  exercise  of 
original,  civil  and  criminal  jurisdiction  beyond  the  limits  of  the  Presidency  Town 
as  might  be  prescribed  thereby :  and  save  as  by  such  Letters  Patent  might  be 
otherwise  directed  subject  and  without  prejudice  to  the  legislative  powers  in  relation- 
to  the  matters  aforesaid  of  the  Governor-General  of  India  in  Council,  the  High 
Court  so  to  be  established  should  have  and  exercise  all  jurisdiction,  and  every 
power  and  authority  whatsoever  in  any  manner  vested  in  any  of  the  Courts  in  the 
same  Presidency  abolished  under  the  said  Act  at  the  time  of  the  abolition  of  suchr 
last  mentioned  Courts  (a) : 

(a)    Certain  paragraphs  of  the  preamble,  which  follow  here,  have  been  omitted. 
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1 .  Now  know  ye  that  We,  upon  full  consideration  of  the  premises,  and  of 

Our  special  grace,  certain  knowledge,  and  mere  motion, 
Pa^ent^ofl862^^^"^'^^    *^^^^   thought  fit  to   revoke,  and  do  by  these  presents 

( from  and  after  the  date  of  the  publication  thereof  as 
hereinafter  provided,  and  subject  to  the  provisions  thereof)  revoke  Our  said 
Letters  Patent  of  the  fourteenth  of  May,  one  thousand  eight  hundred  and  sixty- 
two,  except  so  far  as  the  Letters  Patent  of  the  fourteenth  year  of  His  Maje8t>' 
King  George  the  Third,  dated  the  twenty-sixth  March,  one  thousand  seven 
hundred  and  seventy-four,  establishing  a  Supreme  Court  of  Judicature  at  Fort 
William  in  Bengal,  were  revoked  or  determined  thereby. 

2.  And  We  do  by  these  presents  grant,  direct,  and  ordain  that  notwith- 

standing  the   revocation  of  the  said   Letters   Patent  of 

^xr^r^^  ?^u^   ^l  ^^A^    the  fourteenth  of  May,  one  thousand  eight  hundred  and 

William  to  be  contmued.  .     ,,.  ,   ^  •  ,    ^.  ,..,.,•  .^ 

sixty-two,  the  High  Court  of  Judicature,  called  the  High 

Court  of  Judicature  at  Port  William  in  Bengal,  shall  be  and  continue,  as  from  the 

time  of  the  original  erection  and  establishment  thereof,  the  High  Court  of  Judica- 

•ture  at  Fort  William  in  Bengal,  for  the  Bengal  Division  of  the  Presidency  of  Fort 

William   aforesaid ;   and   that  the  said   Court  shall  be  and   continue  a   Court  of 

Record,  and  that  all   proceedings  commenced  in  the  said  High  Court  prior  to  the 

date  of  the  publication  of  these  Letters  Patent,  shall  be  continued  and  depend  in 

the  said  High   Court,  as  if  they  had  commenced  in  the  said  High  Court  after  the 

date  of  such  publication,  and  that  all  rules  and  orders  in  force  in  the  said  High 

Court  immediately  before  the  date  of  the  publication  of  these  Letters  Patent,  shall 

continue  in  force,  except  so  far  as  the  same  are  altered  hereby,  until  the  same  are 

altered  by  competent  authority. 

3.  And  We  do  hereby  appoint  and  ordain  that  the  person  and  persons,  who 

shall   immediately  before  the'date  of  the  publication  of 

Judges  of    the    said    these  Letters  Patent,  be  the  Chief  Justice  or  Judges,  or 

thiSed^^"*^*  '^  ^*  ^^"      ^^*'"^  ^**'^^  Justice  or  Judges,   if  any.   of  the  said  High 

Court  of  Judicature  at  Fort  William  in  Bengal,  shall 
^continue  to  be  the  Chief  Justice  and  Judges,  or  acting  Chief  Justice  or  Judges  of 
the  said  High  Court,  until  further  or  other  provision  shall  be  made  by  Us  or 
Our  heirs  and  successors  in  that  behalf,  in  accordance  with  the  said  recited  Act 
for  establishing  High  Courts  of  Judicature  in  India. 

4.  And  We  do  hereby  appoint  and  ordain  that  every  clerk  and  ministerial 

officer  of  the  said   High   Court  of  Judicature  at  Fort 

^^^H^-^K  r-^*'   ^^    ^^^    William   in   Bengal,    appointed   by  virtue  of  the  said 

^ntinued.  *°  ^     Letters  Patent  of  the  fourteenth  of  May,  one  thousand 

eight  hundred  and  sixty-two,  shall  continue  to  hold  and 
enjoy  his  office  and  employment,  with  the  salary  thereunto  annexed,  until  he  be 
.removed  from  such  office  and  employment ;  and  he  shall  be  subject  to  the  like 
power  of  removal,  regulations,  and  provisions  as  if  he  were  appointed  by  virtue 
'of  these  Letters  Patent. 

5.  And  We  do  hereby  ordain  that  the  Chief  Justice  and  every  Judge  who 

shall  be  from  time  to  time  appointed  to  the  said  High 
miSe^lT'^udces  *^      ^    ^®"'''  ^^  Judicature  at  Fort  William  in  Bengal,  previously 

to  entering  upon  the  execution  of  the  duties  of  his  office 
shall  make  and  subscribe  the  following  declaration  before  such  authority  or  person 
.as  the  Governor-General  in  Council  may  commission  to  receive  it : — 
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'*  I,  A.  B.,  appointed  Chief  Justice  [or  a  Judge]  of  the  High  Court  of  Judi- 
cature at  Fort  William  in  Bengal,  do  solemnly  declare  that  I  will  faithfully  per- 
form the  duties  of  my  office  to  the  best  of  my  ability,  knowledge,  and  judgment.  *' 

6.  And  We  do  hereby  grant,  ordain,  and  appoint  that  the  said  High  Court 

of  Judicature  at  Fort  William  in   Bengal,  shall  have  and 
use,  as  occasion  may  require,  a  seal  bearing  a  device  and 

(''*"*'•.  impression  of  Our    Royal  Arms,   within  an  exergue   or 

\  label  surrounding  the  same,  with  this  inscription:    ''The 

^^'     )  Seal    of   the  High  Court    at  Fort  William  in    Bengal." 

,^^     y  And  We  do  further  grant,  ordain,  and  appoint   that  the 

said  Seal  shall  be  delivered  to  and  kept  in  the  custody  of 
the  Chief  Justice,  and  in  case  of  vacancy  of  the  office  of 
Chief  Justice  or  during  any  absence  of  the  Chief  Justice,  the  same  shall  be 
delivered  over  and  kept  in  the  custody  of  the  person  appointed  to  act  as  Chief 
Justice  under  the  provisions  of  section  7  of  the  recited  Act ;  and  We  do  further 
grant,  ordain,  and  appoint  that,  whensoever  it  shall  happen  that  the  office  of 
Chief  Justice  or  of  the  Judge  to  whom  the  custody  of  the  said  Seal  be  committed 
shall  be  vacant,  the  said  High  Court  shall  be  and  is  hereby  authorized  and  em- 
powered to  demand,  seize,  and^ake  the  said  Seal  from  any  person  or  persons 
whomsoever,  by  what  ways  and  means  soever  the  same  may  have  come  to  his, 
her,  or  their  possession. 

7.  And  We  do  hereby  further  grant,  ordain,  and  appoint  that  all  writs, 

summons,  precepts,  rules,  orders,  and  other  mandatory 

Writs,  &c.,  to  issue    process  to  be  used,  issued,  or  awarded  by  the  said  Hi^h 

innamcofthcCrown    Court  of  Judicature  at  Fort  William  in   bengal,  shall  run 

and  under    e    .  and  be  in  the  name  and  style  of  Us,  or  of  Our  heirs  and 

successors,  and  shall  be  sealed  with  the  Seal  of  the  said  High  Court. 

8.  And  We  do  hereby  authorize  and  empower  the  Chief  Justice  of  the  said 
^       .  .        High    Court    of  Judicature  at    Fort  William   in    Bengal, 

officers.  from  time  to  time,  as  occasion  may  require,  and  subject 

to  any  rules  and  restrictions  which  may  be  prescribed  by 
the  Governor-General  in  Council,  to  appoint  so*  many  and  such  clerks  and  other 
ministerial  officers  as  shall  he  found  necessary  for  the  administration  of  Justice 
and  the  due  execution  of  all  the  powers  and  authorities  granted  and  committed  to 
the  said  High  Court  by  these  Our  Letters  Patent.  And  We  do  hereby  ordain  that 
every  such  appointment  shall  be  forthwith  submitted  to  the  approval  of  the 
Governor-General  in  Council,  and  shall  be  either  confirmed  or  disallowed  by  the 
Governor-General  in  Council.  And  it  is  Our  further  will  and  pleasure,  and  We  do 
hereby,  for  Us,  Our  heirs  and  successors,  give,  grant,  direct,  and  appoint  that  all 
and  every  the  officers  and  clerks  to  be  appointed  as  aforesaid  shall  have  and  receive 
respectively  such  reasonable  salaries  as  the  Chief  Justice  shall  from  time  to  time, 
appoint  for  each  office  and  place  respectively,  and  as  the  Governor-General  in 
Council  shall  approve  of :  Provided  always,  and  it  is  Our  will  and  pleasure,  that 
all  and  every  the  officers  and  clerks  to  be  appointed  as  aforesaid  shall  be  resident 
withm  the  limits  of  the  jurisdiction  of  the  said  Court  so  long  as  they  shall  hold 
their  respective  offices ;  but  this  proviso  shall  not  interfere  with  or  prejudice  the 
right  of  any  officer  or  clerk  to  avail  himself  of  leave  of  absence  under  any  rules 
prescribed  by  the  Governor-General  in  Council,  and  to  absent  himself  from  the 
said  limits  during  the  term  of  such  leave,  in  accordance  with  the  said  rules. 
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Scope  of  the  aectiOD-- Barring  certain  suits  specified  at  the  end  of  this 
clause,  the  High  Courts  of  Calcutta,  Madras  and  Bombay,  are  empowered  to  try 
the  following  suits  in  the  exercise  of  their  ordinary  original  civil  jurisdiction, 
namely, 

I.  suits  for  land  or  other  immoveable  property,  if  the  land  or  property 
is  situated  within  the  local  limits  of  the  ordinary  original  jurisdiction  of  the 
said  High  Courts : 

II.  suits  other  than  those  for  land,  that  is,  suits  in  which  land  or  other 
immoveable  property  is  not  involved  (c), 

I  a)  if  the  cause  of  action  has  arisen  wholly  within  the  said  limits,  or 
b)  where  the  cause  of  action  has  arisen   in  part  only  within  the  said 

limits,  if  the  leave  of  the  Court  shall  have  been  first  obtained,  or 
(c)  if  the  defendant  at  the  time  of  the  commencement  of  the  suit  dwells 
or  carries  on  business  or  personally  works  for    gain  within  such 
limits. 

Suits  for  land  or  other  immoveable  property.  —This  expression  has 
given  rise  to  conflicting  decisions.  It  has  been  held  by  the  High  Court  of  Cal- 
cutta that  a  "suit  for  land"  within  the  meaning  of  this  clause  is  a  suit  substantial- 
ly for  land,  that  is,  for  the  purpose  of  acquiring  title  to  or  possession  of  land  (d),  or 
for  declaring  any  interest  in  land  (e).  A  agrees  in  Calcutta  to  sell  to  B  land  situated 
outside  the  original  jurisdiction  of  the  Calcutta  High  Court.  If  A  fails  to  perform 
his  contract,  and  B  sues  A  for  specific  performance,  the  suit  is  one  for  land,  and 
it  will  not  be  entertained  by  the  Court,  the  land  being  situated  outside  its 
jurisdiction.  But  if  B  fails  to  perform  his  contract,  and  A  sues  B  for  specific 
performance,  the  suit  is  not  one  for  land,  and  hence  the  suit  will  lie  in  the  Cal- 
cutta Court  {/).  Similarly  a  suit  by  a  mortgagee  for  specific  performance  of  an 
agreement  to  execute  a  mortgage  of  land  is  a  suit  for  land,  and  it  will  not  be 
entertained  bv  the  Calcutta  Court,  if  the  land  is  situated  beyond  the  jurisdiction 
of  the  Court  (g).  And  it  has  been  laid  down  by  the  same  Court  that  suits  for 
redemption  or  foreclosure  or  for  sale  of  mortgaged  property  are  all  suits  for 
land,  and  they  will  not  be  entertained  by  the  Calcutta  Court,  if  the  land  is  situated 
beyond  its  jurisdiction  (h).  In  short,  the  Calcutta  High  Court  would  appear  to 
hold  that  the  suits  referred  to  in  els.  (a)  to  (e)  of  s.  16  of  the  Code  are  all  suits 
for  land.  The  same  view  has  been  taken  by  the  Madras  High  Court  (0*  The 
High  Court  of  Bombay  has  adopted  a  more  restricted  meaning  of  the  expression 
*' suits  for  land."  Thus  it  was  held  by  that  Court  in  Holkar  v.  Dadabhat  (J)  that 
it  had  jurisdiction  under  clause  12  to  try  a  suit  for  specific  performance  of  an 
agreement  to  execute  a  mortgage  made  in  Bombay,  but  relating  to  land 
situate  outside  the  original  jurisdiction,  and  to  order  the  mortgage-debt  to  be 
realized  by  sale  of  such  land.  Such  a  suit,  according  to  the  Bombay  Court,  is 
not  a  suit  for  land,  though  according  to  the  Calcutta  and  Madras  decisions  it 
would  be  a  suit  for  land,  Similarly  it  has  been  held  by  the  same  Court  that  a 
suit  tor  foreclosure  of  a  mortgage  of  land  is  not  a  suit  for  land,  and  that  it  could 
therefore  be  entertained  though  the  land  is  situate  outside  the  jurisdiction  of  the 
Court  (k).  According  to  the  Calcutta  and  Madras  decisions  such  a  suit  would  be 
a  suit  for  land.  Similarly  a  suit  by  a  purchaser  for  specific  performance  of  an 
agreement  to  sell  land  situated  outside  the  jurisdiction  of  the  Court  is  not  a  suit 
for  land  according  to  the  Bombay  High  Court  (/}.  But  as  we  have  seen  above  it 
is  a  suit  for  land  according  to  the  Calcutta  High  Court.  A  suit  for  partition 
of  land  (fft),  or  a  suit  to  establish  a  title  to  possession  of  land  and  to  secure  moles- 
tation (n),  is  a  suit  for  land,  and  it  will  not  be  entertained  if  the  land  is  situated 
outside  the  jurisdiction  of  the  Court.  This  class  of  suits,  of  course,  will  not  be 
entertained  by  the  Calcutta  (o)  and  Madras  High  Courts  either. 
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In  Holkar  v.  Dadahhai  it  was  observed  in  effect  by  Sir  Charles  Sarcent 
that  the  High  Courts  of  India  had  all  the  power  of  a  Court  of  Equity  in  England 
for  enforcing  the  decrees  in  personam  ;  in  other  words,  the  High  Courts  in 
India  could  entertain  all  suits  in  personam  which  could  be  entertained  by  the 
Court  of  Equity  in  England.  If  these  observations  be  taken  as  a  part  of  the 
ratio  decidendi  of  the  case,  it  follows  that  the  High  Court  of  Bombay  could  enter- 
tain the  suits  referred  to  in  clause  I  and  in  clause  II,  group  H),  set  forth  on 
pp.  56-57  ante.  But  it  has  l>een  doubted  by  the  same  Court  m  a  recent  case 
whether  the  said  observations  formed  part  of  the  ratio  decidendi  of  the  case  {p). 

Suits  held  not  to  be  "suits  for  land-'* — ^We  shall  now  turn  to  the  group 
of  cases  decided  by  the  Calcutta  High  Court  in  each  of  which  it  was  held  that  the 
suit  was  not  one  for  land.  From  the  point  of  view  even  of  the  Calcutta  High 
Court,  to  constitute  a  suit  one  for  land,  the  suit  must  have  been  brought  for  the 
purpose  of  acquiring  the  possession  of,  or  of  establishing  a  title  to,  or  an  interest 
m,  the  land  which  is  the  subject  of  dispute.  But  it  does  not  necessarily  follow 
that  every  suit  which  has  any  reference  to  land  is  therefore  a  suit  for  land  (r). 
In  the  Land  Mortgage  Bank  v,  Sudurudeen  Ahmed^  Trevelyan,  J.,  said:  **! 
decline  to  hold  that  wherever  land  has  an^'thing  to  do  with  a  suit  it  is  therefore  a 
suit  for  land"  (s).  Thus  a  suit  by  trustees  against  their  co-trustees  to  enforce 
their  right  under  a  deed  of  trust  to  act  jointly  with  the  defendants  as  shebaits  and 
managers  of  lands  dedicated  to  an  idol,  in  which  neither  the  plaintiffs  nor  the 
defendants  had  any  beneficial  interest,  is  not  a  suit  for  land,  and  may  be  enter- 
tained by  the  High  Court,  though  the  lands  may  be  situate  beyond  the  local 
limits  of  its  original  jurisdiction  (t\.    So  a  suit  for  an  account  and  dissolution  of 

Partnership  is  not  a  suit  for  lana,  merely  because  one  asset  of  the  partnership 
appens  to  be  a  tea  garden  situate  in  the  mufassal  (u).  Similarly  a  suit  to 
recover  title-deeds,  although  it  may  involve  a  question  of  title,  is  not  a  suit  for 
land  within  the  meaning  of  cl.  12  (v).  And  it  has  been  held  by  same  Court  that 
a  suit  for  administration,  and,  as  incidental  to  that  suit,  for  a  declaration  that 
certain  leases  which  the  executors  of  the  estate  granted  to  themselves  cannot 
stand  as  against  the  plaintiff,  the  beneficiary,  is  not  a  suit  for  land  (w).  Admin- 
istration may  be  ordered  of  immoveable  property  situate  outside  jurisdiction  (ar). 
The  above  cases  would  be  decided  the  same  way  by  the  High  Court  of  Bombay. 

Suits  for  partition  of  moveable  and  immoveable  property,  the 
immoveable  property  being  situate  outside  Jurisdiction.—Such  a  suit  cannot 

be  entertained  by  the  Chartered  High  Courts  so  far  as  it  relates  to  land  outside 
jurisdiction  {y).  In  such  a  case,  the  plaint  may  be  amended  with  the  leave  of 
the  Court  by  omitting  therefrom  so  much  as  relates  to  land  outside  jurisdiction, 
and  the  suit  may  be  proceeded  with  so  far  as  it  relates  to  moveable  property  (%). 

Leave  of  Court*— The  leave  under  this  clause  is  a  condition  precedent  to 
jurisdiction,  so  that  unless  the  condition  is  fulfilled  by  obtaining  the  necessarv 
leave  to  sue  the  Court  will  have  no  jurisdiction  to  entertain  the  suit  (a).  Such 
leave  affords  the  very  foundation  of  the  jurisdiction :  hence  it  must  be  obtained 
before  the  institution  of  the  suit ;  it  cannot  be  granted  after  the  suit  has  been 
instituted.  I'he  leave  granted  is  confined  to  the  cause  or  causes  of  action  set 
forth  in  the  plaint  at  the  time  when  the  leave  was  granted :  hence  the  pisunt 
cannot  be  amended  so  as  to  alter  the  cause  of  action  (h).  But  if  the  cause  of 
action  is  not  altered,  there  is  no  objection  to  an  amendment  Tc).  If  a  suit  is 
brought  in  a  chartered  High  Court  with  leave  of  the  Court,  but  there  is  nothing 
on  the  face  of  the  plaint  to  show  that  any  part  of  the  cause  of  action  arose  within 
its  jurisdiction,  the  plaintiff  may  be  allowed  to  prove  by  evidence  that  part  of  the 
cause  of  action  arose  within  the  jurisdiction  ;  and  if  it  is  necessary  to  amend  the 
plaint  by  adding  a  statement  that  part  of  the  cause  arose  within  the 
jurisdiction,  the  amendment  may  be  allowed,  for  such  an  amendment  does  not 
alter  or  add  to  the  original  cause  of  action  (d).    Where  a  defendant  who  does  not 
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reside  within  the  jurisdiction  and  against  whom  the  cause  of  action  has  arisen 
in  part  only  within  the  jurisdiction,  is  added  after  the  institution  of  the  suit, 
leave  under  this  clause  must  be  obtained  at  the  time  of  the  application  for  adding 
him  as  a  party,  though  leave  was  obtained  when  the  suit  was  originally  filed  (e). 
The  force  of  an  order  granting  leave  to  institute  a  suit  is  exhausted  when 
the  suit  is  instituted  in  pursuance  of  the  order.  Hence  if  the  suit  is  withdrawn 
with  liberty  to  bring  a  fresh  suit  upon  the  same  cause  of  action,  and  a  fresh  suit 
is  brought,  there  is  nothing  to  prevent  the  Court  from  granting  fresh  leave  to 
institute  the  fresh  suit  (/). 

The  leave  under  this  section  must  be  distinctly  applied  for  and  obtained  ;  it 
cannot  be  implied  from  the  fact  that  plaintiff  was  granted  leave  to  sue  as  a 
pauper  (g). 

Oanse  of  action.— See  notes  under  the  same  head  on  p.  61  ante.  In  a 
recent  Bombay  case,  "cause  of  action**  was  defined  as  a  bundle  of  essential  facts 
which  it  is  necessary  for  the  plaintiff  to  prove  before  he  can  succeed  in  the  suit  (h). 
As  to  cause  of  action  in  suits  on  contracts,  see  notes  under  the  head  **  cause  of 
action  in  suits  on  contracts  "  on  p.  62  ante. 

When  cause  of  action  has  arisen  within  the  Jurisdiction  in  part  only.— 

A  in  Bombay  gave  instructions  to  Bt  a  commission  agent  carrying  on  business  at 
Phulgaon,  to  enter  int«  certain  transactions  on  his  behalf.  Accounts  were  sent  bv  B 
from  Phulgaon  to  A  in  Bombay.  B  failed  to  pay  the  amount  due  to  A  at  the  foot 
of  the  account  between  him  and  A.  Thereupon  A  sued  B  in  the  High  Court  of 
Bombay  after  obtaining  leave  under  clause  12  of  the  Charter  on  the  ground  that 
part  of  the  cause  of  action  had  arisen  in  Bombay.  On  behalf  of  B  it  was  contend- 
ed that  no  part  of  the  cause  of  action  had  arisen  in  Bombay  and  that  leave  to  sue 
ought  not  to  have  been  granted  at  all.  But  this  contention  was  overruled,  and  it 
was  held  that  instructions  having  been  sent  to  B  from  Bombay  and  that  accounts 
having  been  rendered  to  .4  at  Bombay  and  that  the  demand  for  payment  having  been 
made  from  Bombay,  the  material  part  of  the  cause  of  action  had  arisen  in  Bombay, 
and  that  the  leave  to  sue  had  been  rightly  granted  (i).  See  also  the  undermen- 
tioned case  (/), 

In  Kessowji  v.  Luckmidas  (k)  it  was  held  that  the  words  **  if  the  cause  of 
action  shall  have  arisen  in  part  '*  must  be  construed  to  mean  a  material  part  of 
the  cause  of  action.  It  is  submitted  that  there  is  nothing  in  the  clause  to  warrant 
this  construction^  It  may  be  that  if  a  material  part  of  the  cause  of  action  does 
not  arise  within  the  jurisdiction,  the  Court  may,  in  its  discretion,  refuse  to  grant 
leave,  but  the  Court  has  the  power  to  grant  leave  thouch  the  part  of  the  cause  of 
action  that  arose  within  the  jurisdiction  is  not  a  material  part. 

Jurisdiction  over  non-resident  foreigners*— if  the  cause  of  action  has 
arisen  wholly  within  the  jurisdiction  of  a  Chartered  High  Court,  the  Court  has 
jurisdiction  over  a  foreigner  defendant  notwithstanding  the  fact  that  he  did  not 
dwell  within  the  jurisdiction  at  the  time  of  the  institution  of  the  suit  (V).  See 
notes  under  the  head  **  Suit  against  non-resident  foreigners  **  on  p.  63  ante. 

Dwells* — See  notes  under  the  head  **  Dwell  within  the  meaning  of  clause 
12  of  the  Charter  '*  on  p.  57  ante. 

*'  Carries  on  business.  '* — See  notes  under  the  same  head  on  p.  58  ante. 

'^PMlonally  works  for  gain*" — See  notes  under  the  same  head  on  p.  59 
ante. 

Appeal* — The  leave  under  this  clause  is  granted  on  an  ex  parte  application. 
If  an  order  is  made  granting  leave,  the  defendant  may  apply  to  have  the  order  set 
aside,  or  he  may  wait  until  the  hearing,  or  the  legality  of  the  order  may  be  called 
in  question  as  a  separate  issue  for  trial  at  the  hearing  of  the  suit  (m).    If  the 
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defendant  does  not  wait  until  the  hearing,  and  applies  to  have  the  order 
granting  the  leave  set  aside,  and  if  the  application  is  rejected,  he  may  appeal  from 
the  order  rejecting  the  application  (ff).  Similarly  if  the  plaintiff  applies  for  leave, 
and  leave  is  refused,  the  plaintiff  may  appeal  from  the  order  (o). 

The  order  granting  or  refusing  leave  by  one  judge  cannot  be  superseded  by 
another  judge  except  on  appeal  from  the  order  (^). 

13.  And  We  do  further  ordain   that  the  sai4  High  Court  of  Judicature  at 
p  Fort  William  in  Bengal,  shall  have  power  to  remove  and 

nal  civaYur^iction!^^*  *°  try  and  determine,  as  Court  of  extraordinary  original 
jurisdiction,  any  suit  being  or  falling  within  the  jurisdic- 
tion of  any  Court,  whether  within  or  without  the  Bengal  Division  of  the  Presi- 
dency of  Fort  William,  subject  to  its  superintendence,  when  the  said  High  Court 
shall  think  proper  to  do  so,  either  on  the  Agreement  of  the  parties  to  that  effect, 
or  for  purposes  of  justice,  the  reasons  for  so  doing  being  recorded  on  the  proceed- 
ings of  the  said  High  Court. 

14.  And  We  do  further  ordain  that,  where  plaintiff  has  several  causes  of 

action  against  a  defendant,  such  causes  of  action  not 
Jomder     of    several    ^j      ^^^  j^^^j  ^j,      immoveable  property,  and  the 

causes  of  action.  _^,.  ^^  .^   ..   .  .  .     ,    .     .\^.    .       . 

said  High  Court  shall  have  ongmal  jurisdiction  in  res- 
pect of  one  of  such  causes  of  action  it  shall  be  lawful  for  the  said  High  Court  to 
call  on  the  defendant  to  show  cause  why  the  several  causes  of  action  should  not 
be  joined  together  in  one  suit,  and  to  make  such  order  for  trial  of  the  same  as  to 
the  said  High  Court  shall  seem  fit. 

15.  And  We  do  further  ordain  that  an  appeal  shall  lie  to  the  said  High 

Court  of  Judicature  at  Fort  William  in  Bengal,  from  the 

Appeal       from      the    judgment  not  being  a  sentence  or  order  passed  or  made 

Courts  of  original  juris-     in  any  criminal  trial  of  one  Judge  of  the  said  High 

Court"  in°its*  appeuLu  ^^"'**'  ^''  ^'  ^"^  ^"^«*  ^^  ^^^  ^'^**^^"  ^^"'^^  pursuant 
jurisdiction.  ^^  section  13  of  the  ^aid  recited  Act,  and  that  an  appeal 

shall  also  lie  to  the  said  High  Court  from  the  judgment 
(not  being  a  sentence  or  order  as  aforesaid)  of  two  or  more  Judges  of  the  said 
High  Court,  or  of  such  Division  Court,  whenever  such  judges  are  equally  divided 
in  opinion,  and  do  not  amount  in  number  to  a  majority  of  the  whole  of  the 
Judges  of  the  said  High  Court  at  the  time  being ;  but  that  the  right  of  appeal 
from  other  judgments  of  Judges  of  the  said  High  Court,  or  of  such  Divisioa 
Court,  shall  be  to  Us,  Our  heirs  or  successors,  in  Our  or  Their  Privy  Council, 
as  herein'after  provided. 

16.  And  We  do  further  ordain  that  the  said  High  Court  of  Judicature  at 
.         .    .  ^      .      Fort  William  in  Bengal  shall  be  a  Court  of  Appeal  from 

in  thcProvince.  ****  CWiX  Courts  of  the   Bengal   Division  of  the  Presi- 

dency of  Fort  William,  and  from  all  other  Courts  subject 
to  its  superintendence,  and  shall  exercise  appellate  jurisdiction  in  such  cases  as 
are  subject  to  appeal  to  the  said  High  Court  by  virtue  of  any  laws-  or  regulation 
now  in  fbrce. 


(7t)    Vaghoji  ▼.  CamajLTQ  Bom.  249.  I  inga  ▼.  Owidaaawmy,  S  M.B.C  21. 

(0)    De  Souaa  v.  Cotes,  3  M.H.G.   394 ;   Viihe^  \   (p)    Vithtlinga  y.  CundMawmy^  8  UJS.G.  21. 
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17.  And  We  do  further  ordain  that  the  said  High  Court  of  Judicature  at 
J     ...    .  Fort  William  in  Bengal,  shall  have  the  like  power  and 

in^nts  and  lunatics.  authority  with  respect  to  the   persons  and  estates  of 

infants,  idiots,  and  lunatics,  within  the  Bengal  Division 
of  the  Presidency  of  Fort  William,  as  that  which  is  now  vested  in  the  said 
Supreme  Court  at  Calcutta. 

18.  And  We  do  further  ordain  that  the  Court  for  Relief  of  Insolvent   Dcb- 
p  tors  at  Calcutta  shall  be  held  before  one  of  the  Judges 

toth7l3rentcff  of  the  said  High  Court  of  Judicature  at  Fort  William 
in  Bengal,  and  the  said  High  Court,  and  any  such  Judge 
thereof,  shall  have  and  exercise,  within  the  Bengal  Division  of  the  Presidency  of 
Fort  William,  such  powers  and  authorities  with  respect  to  original  and  appellate 
jurisdiction,  and  otherwise,  as  are  constituted  by  the  laws  relating  to  insolvent 
debtors  in  India. 

Law  to  be-administered  by  the  High  Court  of  Judicature  at 
Fort  William  in  Bengal, 

19.  And  We  do  further  ordain  that,  with  respect  to  the  law  or  equity  to  be 

applied  to  each  case  coming  before  the  said  High   Court 

fkf  Li*l^:"*^!j  ^^A^^  *"     of  Judicature  at  Fort  William  in  Bengal,  in  the  exercise 

the  exercise  of  ordmary       -   .^  ..  ,.    . 

original    civil    jurisdic-  ordmary  origmal  civil  jurisdiction,  such  law  or 

tion.  equity  shall  be  the  law  or  equity  which  would  have  been 

applied  by  the  said  High  Court  to  such  case  if  these 
Letters  Patent  had  not  issued. 

20.  And  We  do  further  ordain  that  with  respect  to  the  law  or  equity  and 

rule  of  good  conscience  to  be  applied  to  each  case  com- 
In     the    exercise    of    j^  j^fore  the  said   High  Court  of  Judicature  at  Fort 
extraordinary     original    „7-ii-        •    o         i    •    .i.  *   -. 

civil  jurisdiction.  William  in  Bengal,  m  the  exercise  of  its  extraordinary 

original  civil  jurisdiction,  such  law  or  equity  and  rule  of 
good  conscience  shall  (until  otherwise  provided)  be  the  law  or  equity  and  rule  of 
good  conscience  which  would  have  been  applied  to  such  case  by  any  local  Court 
having  jurisdiction  therein. 

21.  And  We  do  further  ordain  that,  with  respect  to  the  law  or  equity  and 

rule  of  good  conscience  to  be  applied  by  the  said   High 

By  High  Court  in  the     Court  of  Judicature  at  Fort  William  in  Bengal,  to  each 

jurisdiction  ^^®*   coming  before   it   in  the  exercise  of  its  appellate 

jurisdiction,  such  law  or  equity  and  rule  of  good  con- 
science shall  be  the  law  or  equity  and  rule  of  good  conscience  which  the  Court  in 
which  the  proceedings  in  such  case  were  originally  instituted  ought  to  have  appli- 
ed to  such  case. 

Criminal  Jurisdiction. 

22.  And  We  do  further  ordain  that  the  said   High   Court  of  Judicature  at 

Port  William  in  Bengal,  shall  have  ordinary  original 
^  Ordinary  original  criminal  jurisdiction  within  the  local  limits  of  its  ordinary 
C^i^""*'""  "*^^     ^'•^S*"^^  ^'^"  jurisdiction;    and  also  in  respect  of  all 

such  persons  both  within  the  limits  of  the  Bengal  Divi- 
sion of  the  Presidency  of  Fort  William,  and  beyond  such  limits,  and  not  within 
the  limits  of  the  criminal  jurisdiction  of  any  other  High  Court  or  Court  establi- 
shed b^  competent   legislative  avithority  for   India,   as  the  said  High  Court  of 
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Judicature  at  Fort  William  in  Bengal,    shall  have  criminal  jurisdiction  over  at 
the  date  of  the  publication  of  these  Presents  (q), 

23.  And  We  do  further  ordain  that  the  said  High  Court  of  Judicature  at  Fort 

,     .  J.  ^.  ^      William    in    Bengal,    in    the    exercise  of  its  ordinary 

Jurisdiction      as     to        f    * ^  ^ 

persons.  origmal  criminal  jurisdiction,  shall  be  empowered  to  try- 

all  persons  brought  before  it  in  due  course  of  law. 

24.  And  We  do  further  ordain  that  the  said  High  Court  of  Judicature  at 

Fort  William  in  Bengal,  shall  have  extraordinary  original 

Extraordinary^    origi-    criminal  jurisdiction  over  all  persons  residing  in  places 

nal^  cnmmal    jurisdic-    within  the  jurisdiction  of  any  Court  now  subject  to  the 

superintendence  of  the  said  High  Court,  and  shall  have 
authority  to  try  at  its  discretion  any  such  persons  brought  before  it  on  charges 
preferred  by  the  Advocate- General,  or  by  any  Magistrate  or  other  officer  specially 
empowered  by  the  Government  in  that  behalf. 

25.  And  We  do  further  ordain  that  there  shall  be  no  appeal  to  the  said 

High  Court  of  Judicature  at  Fort  William  in    Bengal, 
No  appeal  from  High     from  any  sentence  or  order  passed  or  made  or  any  cri- 

nS"kiriS!Sioiu  ^  ^"^'  ™""*'  *'''**  ^^^^  ^^^  Courts  of  original  criminal  jurisdic- 
tion, which  may  be  constituted  by  one  or  more  Judges 
Court    may    reserve    o^  ^^^  ^^^  High  Court.     But  it  shall  be  at  the  discretion 

points  of  law.  of  any  such  Court  to  reserve  any  point  or  points  of  law 

for  the  opinion  of  the  said  High  Cotirt. 

26.  And  We  do  further  ordain  that  on  such   point  or  points  of  law  being 

so  reserved  as  aforesaid,  or  on  its  being  certified  by  the 
on  ferdficatc^orul^  ^*»^  Advocate  General,  that  in  his  judgment  there  is  an 
Advocate-General.  error  in  the  decision  of  a  point  or  points  of  law  decided 

by  the  Court  of  original  criminal  jurisdiction,  or  that 
a  point  or  points  of  law  which  has  or  have  been  decided  by  the  said  Court 
should  be  further  considered,  the  said  High  Courts  shall  have  full  power  and 
authority  to  review  the  case  or  such  part  of  it  as  may  be  necessary,  and  finally 
determine  such  point  or  points  of  law,  and  thereupon  to  alter  the  sentence 
passed  by  the  Court  of  original  jurisdiction,  and  to  pass  such  judgment  and 
sentence  as  to  the  said  High  Court  shall  seem  right. 

27.  And  We  do  further  ordain  that  the  said  High  Conrt  of  Judicature  at 

p  •  •  I  ^^^  William  in  Bengal,  shall  be  a  Court  of  Appeal 
Courteinthc'provinces.  ^^^"^  ^^^  Criminal  Courts  of  the  Bengal  Division  of  the 
Presidency  of  Fort  William,  and  from  all  other  Courts 
subject  to  its  superintendence,  and  shall  excise  appellate  jurisdiction  in  such 
cases  as  are  subject  to  appeal  to  the  said  High  Court  by  virtue  of  any  law  now 
in  force. 

28.  And  We  do  further  ordain  that  the  said  High  Court  of  Judicature  at 

Fort  William  in   Bengal,   shall  be  a  Court  of  reference 
Hearing  of  referred    and  revision  from  the  Criminal  Courts  subject  to  its 
cases   and  revision  of  .i  ^     •     •  j*  ^'  j     t_  n    i.  ^     l 

criminal  trials.  appellate  jurisdiction,   and  shall   have  power  to  hear 

and  determine  all  such  cases  referred  to  it  by  the 
Sessions  Judges  or  by  any  other  Officers  now  authorized  to  refer  cases  to  the 

(g)  "And  also  in  respect  of  all  such  peniona  beyond  Bach  limite,  or  -oTer  whom  the  said 
Ma4ras  j  .-'mm 

High  Conrt  of  Judicature  at  shall.haTe^criminal  jnrisdiction  at  the  time  of  publication 

^  ^  *^  Bombay 

•these  presents."--iradra«  and  Bombay  Letten  Patent 
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said  High  Court,  and  to  revise  all  such  cases  tried  by  any  Officer  or  Court 
possessing  criminal  jurisdiction,  as  are  now  subject  to  reference  to,  or  revision 
by,  the  said  High  Court. 

29.    And  We  do  further  ordain  that  the  said  High  Court  shall  have  power 

to  direct  the  transfer  of  any  criminal  case  or  appeal 

High  Court  may  direct    from  any  Court  to  any  other  Court  of  equal  or  superior 

h^m^cCoun  \o'^J^-    jurisdiction,  and  also  direct  the  preliminary  investiga- 

other.  ^^^"   ^^  ^''*^^  ^^  ^"y  criminal  case  by  any  Officer  or 

Court  otherwise    competent    to  investigate  or  try  it, 

though    such  belongs,   in  ordinary    course,  to   the  jurisdiction    of  some  other 

Officer  or  Court. 

Criminal  Law, 

SO.    And  We  do  further  ordain  that  all  persons  brought  for  trial  before 
the  said  High  Court  of  Judicature  at   Fort  William  in 
Offenders  to  be  pun-     Bengal,  either  in  the  exercise  of  its  original  jurisdiction 
Penal  Code  ^"^      ^"^**"    °''  '"  ^^^   exercise  of  its   jurisdiction   as  a  Court  of 
appeal,  reference  or  revision,  charged  with  any  offence 
for  which  provision   is  made  by  Act  No.  XLV.  of  1860,  called  the  *'  Indian  Penal 
Code,'*  or  by  any  Act   amending  or  excluding  the  said  Act,  which   may  have 
been  passed  prior  to  the  publication  of  these  presents,   shall  be  liable  to  punish- 
ment under  the  said  Act  or  Acts,  and  not  otherwise. 

Exercise  of  Jurisdiction  elsewhere  than  at  the  ordinary  place  of  sitting  of 

the  High  Court, 

31.  And    We  do    further  ordain  that   whenever  it   shall  appear  to  the 

Governor- General  in  Council  convenient  that  the  juris- 
Judges  may  be  diction  and  power  by  these  Our  Letters  Patent,  or  by 
ptbytayof drc'uli;  '»««  '«-"«'  ^ct.  vested  in  the  said  High  Court  of 
or  special  commission.  Judicature  at  Fort  William  in  Bengal,  should  be  exercis- 
ed in  any  place  within  the  jurisdiction  of  any  Court 
now  subject  to  the  superintendence  of  the  said  High  Court,  other  than  the 
usual  place  of  sitting  of  the  said  High  Court,  or  at  several  such  places  by  way 
of  circuit,  the  proceedings  in  cases  before  the  said  High  Court  at  such  place  or 
places  shall  be  regulated  by  any  law  relating  thereto  which  has  been  or  may 
be  made  by  competent  legislative  authority  for  India. 

Admiralty  and  Vice- Admiralty  Jurisdiction, 

32.  And  We  do  further  ordain  that  the  said  High  Court  of  Judicature  at 
p.  ..  Fort  William  in    Bengal,   shall   have  and    exercise  all 

such  civil  and  maritime  jurisdiction  as  may  now  be 
exercised  by  the  said  High  Court  as  a  Court  of  Admiralty  or  of  Vice-Admiralty, 
and  also  such  jurisdiction  for  the  trial  and  adjudication  of  prize  causes,  and 
other  maritime  questions  arising  in  India,  as  may  now  be  exercised  by  the  said 
High  Court. 

33.  And  We  do   further  ordain  that  the  said   High  Court  of  Judicature 
Criminal  *'   ''^^'^   William   in   Bengal,   shall   have  and    exercise 

criminal  jurisdiction  as  may  now  be  exercised  by  the 
said  High  Court  as  a  Court  of  Admiralty  or  of  Vice-Admiralty,  or  otherwise  in 
connection  with  maritime  matters  or  matters  of  prize. 
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Testamentary  and  Intestate  Jurisdiction, 

34.  And  We  do  further  ordain  that  the  said   High  Court  of  Judicature 

at  Fort  William  in  Bengal,  shall  have  the  like  power 
te^atl^jllrffiion  ""  and  authority  as  that  which  may  now  be  lawfully  exer- 
cised by  the  said  High  Courts,  except  within  the  limits 
of  the  jurisdiction  for  that  purpose  of  any  other  High  Court  established -by  Her 
Majesty's  Letters  Patent,  in  relation  to  the  granting  of  probates  of  last  wills 
and  testaments,  and  letters  of  administration  of  the  goods,  chattels,  credits,  and 
all  other  effects  whatsoever  of  persons  dying  intestate,  whether  within  or  without 
the  said  Bengal  Division  (r),  subject  to  the  order  of  the  Governor-General  in 
Council,  as  to  the  period  when  the  said  High  Court  shall  cease  to  exercise  testa- 
mentary and  intestate  jurisdiction  in  any  place  or  places  beyond  the  limits  of  the 
provinces  or  places  for  which  it  was  established  :  Provided  always  that  nothing 
in  these  Letters  Patent  contained  shall  interfere  with  the  provisions  of  any  law 
which  has  been  made  by  competent  legislative  authority  for  India,  by  which 
power  is  given  to  any  other  Court  to  grant  such  probates  and  letters  of  adminis- 
tration. 

Matrimonial  Jurisdiction, 

35.  And  We  do  further  ordain  that  the  said   High  Court  of  Judicature  at 

Fort  William  in  Bengal,  shall  have  jurisdiction,  within 
Matrimonial  jurisdic-    t^e  Bengal   Division  of  the  Presidency  of  Fort  William, 

m  matters  matrimonial  between  Our  subjects  professing 
the  Christian  religion :  Provided  always  that  nothing  therein  contained  shall  be 
held  to  interfere  with  the  exercise  of  any  jurisdiction  in  matters  matrimonial  by 
any  Court  not  established  by  Royal  Qharter  within  the  said  Presidency  lawfully 
possessed  thereof. 

Powers  of  Single  Judges  and  Division  Courts, 

36.  And  We  do  hereby  declare  that  any  function  which  is  hereby  directed 

to  be  performed  by  the  said  High  Court  of  Judicature  at 
Division  Courtl^*  ^^^  William  in  Bengal,  in  the  exercise  of  its  original  or 

appellate  jurisdiction,  may  be  performed  by  any  Judge 
or  by  any  Division  Court  thereof,  appointed  or  constituted  for  such  purpose  under 
the  provisions  of  the  thirteenth  section  of  the  aforesaid  Act  of  the  twent^'-fourth 
and  twenty-flfth  years  of  Our  reign ;  and  if  such  Division  Court  is  composed  of 
two  or  more  Judges,  and  the  Judges  are  divided  in  opinion  as  to  the  decision  to 
be  given  on  any  point,  such  point  «hall  be  decided  according  to  the  opinion  of 
the  majority  of  the  Judges,  if  there  shall  be  a  majority  :  but  if  the  Judges  should 
be  equally  divided,  then  the  opinion  of  the  senior  Judge  shall  prevail. 

Civil  Procedure. 
.   37.     And  We  do  further  ordain  that  it  shall  be  lawful  for  the  said  High 
Court  of  Judicature  at  Fort  William  in  Bengal,  from  time 
ce^^ffs*^*^"    ^^    ^^^     to  time,  to  make   rules  and  orders  for  the  purpose  of 
regulating  all   proceedings  in  civil  cases  which  may  be 
brought  before  the  said  High  Court,  including  proceedings  in  its  Admiralty,   Vice- 
Admiralty,  Testamentary,   Intestate  and  Matrimonial  Jurisdiction,  respectively: 

fr)    «•  And  We  do;  further  ordain  that  the  said  High  Court  of  Jodlcature  at  S^??^^  "hall 

Ifadras 
have  the  like  power  and  authority  as  that  which  may  be  now  lawfully  exercised  by  the  said  Hifh 
Court  in  relation  to  the  granting  of  probates  of  last  wills  and  testaments,  and  letters  of  adminis- 
tration of  the  goods,  chattels,  credits,  and  all  other  effects  whatsoever  of  persons  dying  intestate 

whether  within  or  withoutthe  Presidency  of  ^"jl^y  r^Madras  and  Bombay  Letters  Patspt, 

Ma4ra8 
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Provided  always  that  the  said  High  Court  shall  be  guided  in  making  such  rules 
and  orders  as  far  as  possible  by  the  provisions  of  the  Code  of  Civil  Procedure, 
being  an  Act  passed  by  the  Governor-General  in  Council,  and  being  Act  No.  VI 11 
of  1859,  and  the  provisions  of  any  law  which  has  been  made,  amending  or  alter- 
ing the  same,  by  competent  legislative  authority  for  India. 

38.  And  We  do  further  ordain  that  the  proceedings  in  all  criminal  cases 

which  shall  be  brought  before  the  said  High  Court  of 
ceedincs  Judicature  at  Fort  William  in  Bengal,  in  the  exercise  of 

its  ordinary  original  criminal  jurisdiction  and  also  in  all 
other  criminal  cases  over  which  the  said  High  Court  had  jurisdiction  immediately 
before  the  publication  of  these  presents,  shall  be  regulated  by  the  procedure 
and  practice  which  was  in  use  in  the  said  High  Court  immediately  before  such 
publication,  subject  to  any  law  which  has  been  or  may  be  made  in  relation  there- 
to by  competent  legislative  authority  for  India;  and  that  the  proceedings  in 
all  other  criminal  cases  shall  be  regulated  by  the  Code  of  Criminikl  Procedure, 
prescribed  by  an  Act  passed  by  the  Governor-General  in  Council,  and  being 
Act  No.  XXV  of  1861,  or  by  such  further  or  other  laws  in  relation  to  criminal 
procedure  as  may  have  been  or  may  be  made  by  such  authority  as  aforesaid. 

Appeals  to  Privy  Council, 

39.  And  We  do  further  ordain  that  any  person  or  persons  ma^  appeal  to 

Us,   Our  heirs  and  successors,  in  Our  or  Their  Privy 
^^    '  Council,  in  any  matter  not  being  of  criminal  jurisdiction 

from  any  final  judgment,  decree,  or  order  of  the  said  High  Court  of  Judicature 
at  Port  William  in  Bengal  made  on  appeal  and  from  any  final  judgment,  decree, 
or  order  made  in  the  exercise  of  original  jurisdiction  by  Judges  of  the  said  High 
Court,  or  of  any  Division  Court,  from  which  an  appeal  shall  not  lie  to  the  said 
High  Court,  under  the  provisions  contained  in  the  15th  clause  of  these  presents : 
Provided,  in  either  case,  that  the  sum  or  matter  at  issue  is  of  the  amount  or 
value  of  not  less  than  Rupees  10,000,  or  that  such  judgment,  decree,  or  order 
shall  involve,  directly  or  indirectly,  some  claim,  demand,  or  question  to  or  respect- 
ing property  amounting  to  or  of  the  value  of  not  less  than  Rupees  10,000 ;  or 
from  any  other  final  judgment,  decree,  or  order  made  either  on  appeal  or  other- 
wise aforesaid,  when  the  said  High  Court  shall  declare  that  the  case  is  a  fit  one 
for  appeal  to  Us,  Our  heirs  or  successors,  in  Our  or  Their  Privy  Council.  Subject 
always  to  such  rules  and  orders  as  are  now  in  force,  or  may,  from  time  to  time, 
be  made,  respecting  appeals  to  Ourselves  in  Council  from  the  Courts  of  the  said 
Presidency ;  except  so  far  as  the  said  existing  rules  and  orders  respectively  are 
hereby  varied,  and  subject  also  to  such  further  rules  and  orders  as  We  may,  with 
the  advice  of  Our  Privy  Council,  hereafter  make  in  that  behalf. 

40.  And  We  do  further  ordain  that  it  shall  be  lawful  for  the  said  High  Court 
Appeal  from  interlo-    ^^  Judicature  at  Fort  William  in  Bengal,  at  its  discretion 

cutory  judgment.  ^'^  ^^^  motion,  or  if  the  said   High  Court  be  not  sitting, 

then  for  any  Judge  of  the  said  High  Court  upon  the 
petition,  of  any  party  who  considers  himself  aggrieved  by  any  preliminary  or  in- 
terlocutory judgment,  decree,  order,  or  sentence  of  the  High  Court,  in  any  such 
proceeding  as  aforesaid,  not  being  of  criminal  jurisdiction,  to  grant  permission 
to  such  party  to  appeal  against  the  same  to  Us,  Our  heirs  and  successors,  in  Our 
or  Their  Privy  Council,  subject  to  the  same  rules,  regulations,  and  limitations,  as 
are  herein  expressed  respecting  appeals  from  final  judgments,  decrees,  orders  and 
9en^en<?es, 
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41.  And  We  do  further  ordain  that,  from  any  judgment,  order  or  sentence 

A^^«i    :«    ^-:^' 1     of  the  said  High  Court  of  Judicature  at  Fort  William  in 

Appeal    m    criminal     ^  .  T     . 

cases,  &c,  Bengal,  made  m  the  exercise  of  originsu  criminal  junsdic- 

tion,  or  in  any  criminal  case  where  any  point  or  points 

of  law  have  been  reserved  for  the  opinion  of  the  said   High  Court  in   manner 

hereinbefore  provided,  by  any  Court  which  has  exercised   original  jurisdiction,  it 

shall  be  lawful  for  the  person  aggrieved  by  such  judgment,  order,  or   sentence  to 

appeal  to  Us,  Our  heirs  or  successors  in  Council,  provided  the    said  High  Court 

shall  declare  that  the  case  is  a  flt  one  for  such  appeal  and  under  such  conditions 

as  the  said  High  Court  may  establish  or  require,  subject  always  to  such  rules  and 

orders  as  we  may,  with  the  advice  of  Our  Privy  Cooncil,   hereafter  make  in  that 

behalf. 

42.  And  We  do  further  ordain  that,  in  all  cases  of  appesd  made  from  any 

judgment,  order,   sentence,  or  decree  of  the  said  High 
Rule    as    to    trans-     Court  of  Judicature  at  the  Fort  William  in  Bengal,  to 
mission    of    cepies   of     ,,      ^v       .    .  •     /%  t^  -     n.- 

evidence  and  other  do-     ^^^   ^""^  ^^'^^  ^^  successors,  in   Our  or  Their  Privy 
cuments.  Council,  such  High  Court  shall  certify  and  transmit  to 

Us,  Our  heirs  and  successors,  in  Our  or  Their  Privy 
Council  a  true  and  correct  copy  of  all  evidence,  proceedings,  judgments,  decrees, 
and  orders  had  or  made  in  such  cases  appealed,  so  far  as  the  same  have  relation 
to  the  matters  of  appeal,  such  copies  to  be  certified  under  the  seal  of  the  said 
High  Court,  and  that  the  said  High  Court  shall  also  certify  and  transmit  to  Us, 
Our  heirs  and  successors,  in  Our  or  Their  Privy  Council,  a  copy  of  the  reasons 
given  by  the  Judges  of  such  Court,  or  by  any  such  Judges,  for  or  against  the 
judgment  or  determination  appealed  against. 

And  We  do  further  ordain  that  the  said  High  Court  shall,  in  all  cases  of 
'  appeal  to  us,  Our  heirs  or  successors,  conform  to  and  execute  or  cause  to  be 
executed,  such  judgments  and  orders  as  We,  Our  heirs  or  successors  in  Our  or 
Their  Privy  Council,  shall  think  flt  to  make  in  the  premises  in  such  manner  as 
any  original  judgment,  decree  or  decretal  orders,  or  other  order  or  rule  of  the 
said  High  Court  should  or  might  have  been  executed. 

Calls  for  Records,  &€,,  by  the  Government. 

43.     And  it  is  Our  further  will  and  pleasure  that  the 

High  Court  to  com-    ^fX  High  Court  of  Judicature  at  Fort  William  in  Bengal 

R^om   GoverSrTr    shaUcomply  with  such  requisitions  as  may  be  made  by  the 

records,  &c.  Government  for  records,  returns,  and  statements  in  such 

form  and  manner  as  such  Government  may  deem  proper. 

44.  And  We  do  further  ordain  and  declare  that  all  the  provisions  of  these 
P  f      Indian    ^^^  Letters  Patent  are  subject  to  the  legislative  powers 

Legislature  preserved,  of  the  Governor-General  in  Council,  exercised  at  meet- 
ings for  the  purpose  of  making  Laws  and  Regulations, 
and  also  of  the  Governor-General  in  cases  of  emergency  under  the  provisions  of 
an  Act  of  the  twenty-fourth  and  twenty-flfth  years  of  Our  reign,  Chapter  sixty- 
seven,  and  may  be  in  all  respects  amended  and  altered  thereby. 

45.  And  it  is  Our  further  will  and  pleasure  that  these  Letters  Patent,  shall 

be  published  by  the  Governor-General  in  Council,  and 
Provisions  of  former    ghall  come  into  operation  from  and  after  the  date  of 

^**?   ^l^V^  ^"?^?"    such  publication;   and  that  from  and  after  the  date  on 
sistent  with  these  Let-       ,  .  ,     ^         .    . .  ^        ^  ^     ^l  t.    # 

ters  Patent  to  be  void,     which  effect  shall  have  been  given  to  them,  so  much  of 
the  aforesaid   Letters  Patent  granted  by   His  Majesty, 
King  George  the  Third,  as  was  not  revoked  or  determined  by  the  said   Letters 
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Patent  of  the  fourteenth  of  May,  one  thousand  eight  hundred  and  sixty-two,  and 
is  inconsistent  with  these  Letters  Patent,  shall  cease,  determine  and  be  utterly 
void,  to  all  intents  and  purposes  whatsoever. 

In  Witness  thereof  We  have  caused  these  Our  Letters  to  be  made  Patent. 
Witness  Ourself  at  Westminster,  the  twenty-eighth  day  of  December,  in  the 
twenty-ninth  year  of  Our  reign. 

(Sd.)  C.  ROMILLY. 
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II.  Letters  Patent  for  the  Hish  Court  of  Judica- 
ture in  the  North-Western  Provinces  bearing 
date  March  17th,  1866. 

[Thetwa  flrst  paragraphs  of  the  Preamble  are  similar  to  those  of  the 
Calcutta  Letters  Patent  of  1865.] 

And  whereas  it  is  further  declared  by  the  said  recited  Act  that  it  shall  be 
lawful  for  Us  by  Letters  Patent,  to  erect,  and  establish  a  High  Court  of  Judica- 
ture in  and  for  any  portion  of  the  territories,  within  Her  Majesty*s  dominions  in 
India,  not  included  within  the  limits  of  the  local  jurisdiction  of  another  High 
Court,  to  consist  of  a  Chief  Justice  and  such  number  of  other  Judges,  with  such 
qualifications  as  were  by  the  same  Act  required  in  persons  to  be  appointed  to  the 
High  Courts,  established  at  the  said  Presidencies,  as  we  from  time  to  time  might 
think  fit  and  appoint ;  and  that,  subject  to  the  directions  of  the  Letters  Patent, 
all  the  provisions  of  the  said  recited  Act,  relative  to  High  Courts  and  to  the 
Chief  Justice  and  other  Judges  of  such  Courts  and  to  the  Governor-General  or 
Governor  of  the  Presidency,  in  which  such  High  Courts  were  established,  shall,  as 
far  as  circumstances  may  permit,  be  applicable  to  any  new  High  Court  which  may 
be  established  in  the  said  territories,  and  to  the  Chief  Justice  and  other  Judges 
thereof,  and  to  the  persons  administering  the  Government  of  the  said  territories ; 

And  whereas  We  did,  upon  full  consideration  of  the  premises,  think  fit  to 
erect  and  establish,  and  by  our  Letters  Patent  under  the  Great  Seal  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  bearing  date  at  Westminster,  the  four- 
teenth day  of  May,  in  the  twenty -fifth  year  of  Our  reign,  in  the  year  of  Our 
Lord  one  thousand  eight  hundred  and  sixty-two,  did  accordingly,  for  Us,  Our 
heirs  and  successors,  erect  and  establish  at  Port  William  in  Bengal,  for  the 
Bengal  Division  of  the  Presidency  of  Port  William,  aforesaid,  a  High  Court 
of  Judicature  which  should  be  called  the  High  Court  of  Judicature  at  Port 
William  in  Bengal,  and  did  thereby  constitute  the  said  Court  to  be  a  Court  of 
Record ; 

1 .  Now  know  ye  that  We,  upon  full  consideration  of  the  premises,    and  of 

Our  special  grace,  certain  knowledge,  and  mere  motion, 
Establishment    of     ^^^e  thought  fit  to  erect  and  establish,  and  by  these 
High    Court     for    the    presents  We  do  accordingly,  for  Us,  Our  heirs  and  suc- 
North-Wes€ern       Pro-     cessors,  erect  and  establish,  for  the  North-Westem  Pro- 
^*"^^**  vinces  of  the   Presidency  of  Fort  William  aforesaid,  a 

High  Court  of  Judicature,  which  shall  be  called  the  High  Court  of  Judicature, 
for  the  North-Western  Provinces,  and  We  do  hereby  constitute  the  said  Court 
to  be  a  Court  of  Record. 

2.  And  We  do  hereby  appoint  and  ordain  that  the  High  Court  of  Judicature 

for  the  North-Western  Provinces,  shall   until  further  or 

Constitution  and  first    other  provision  shall   be  made  by  Us,  or  Our  heirs  and 

Court*  ^^^    "*^^     successors  in  that  behalf,  in   accordance  with  the  said 

recited  Act,  consist  of  a  Chief  Justice  and  five  Judges, 
the  first  Chief  Justice  being  Walter  Morgan,  Esquire,  and  the  five  Ju  Iges  being 
Alexander  Ross,  Esquire,  William  Edwards,  Esquire,  William  Roberts,  Esquire, 
Francis  Boyle  Pearson,  Esquire,  and  Charles  Arthur  Turner,  Esquire,  bein^  res- 
pectively qualified,  as  in  the  said  Act,  is  declar^^* 
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3.    And  We  do  ordain  that  the  Chief  Justice  and  every  Judge  of  the  said 
High   Court  of  Judicature,  for  the  North-Westem  Pro- 
Declaration    to   be    vinces,  previously  to  entering  npon  the  execution  of  the 
made  by  Judges.  duties  of  his  office,  shall  make  and  subscribe  the  follow- 

ing declaration  before  such  authority  or  person  as  the   Governor-General   in 
Council  may  commission  to  receive  it : — 

*'  I,  A,  B.,  appointed  Chief  Justice  [or  a  Judge]  of  the  High  Court  of  Judi- 
cature, for  the  North-Westem  Provinces,  do  solemnly  declare  that  I  will  faithfully 
perform  the  duties  of  my  office  to  the  best  of  my  ability,  knowledge  and  judg- 
ment." 

4  to  8.  [These  clauses  are  similar  to  clauses  6  to  10  of  the  Calcutta  Letters 
Patent  of  1865.] 

Civil  Jurisdiction  of  the  High  Court. 

9.    And  We  do  further  ordain  that  the  said  High  Court  of  Judicature,  for  the 

North-Westem  Provinces,  shall  have  power  to  remove 

^J^prdtnRry  origin-    and  to  try  and  determine,  as  a  Court  of  extraordinary 

*  original  jurisdiction,  any  suit  being  or  falling  within  the 

jurisdiction  of  any  Court,   subject  to  its  superintendence,  when  the  said  High 

Court  shall  think  proper  to  do  so,  either  on  the  agreement  of  the  parties  to  that 

effect,  or    for  purpose  of  justice,  the  reasons  for  so  doing  being  recorded  on  the 

proceedings  of  the  said  High  Court.     Note  that  the  High  Court  of  Allahabad  does 

not  possess  ordinary  original  civil  jurisdiction. 

10,  11.  [These  clauses  are  similar  to  clauses  15  and  16  of  the  Calcutta 
Letters  Patent  of  1865.] 

12.  And  We  do  further  ordain  that  the  said   High   Court  of  Judicature, 

for  the  North-Westem  Provinces,  shall  have  the 
Jurisdiction  as  to  in-     ijj^g  power  and  authority  with  respect  to   the   persons 

and  estates  of  infants,  idiots,  and  lunatics  within  the 
North-Western  Provinces,  as  that  which  is  exercised  in  the  Bengal  Division  of 
the  Presidency  of  Port  William,  by  the  High  Court  of  Judicature  at  Port 
William  in  Bengal,  but  subject  to  the  provisions  of  any  laws  or  regulations 
now  in  force; 

13,  14.  [These  clauses  are  similar  to  clauses  20  and  21  of  the  Calcutta 
Letters  Patent  of  1865.]  . 

Criminal  Jurisdiction » 

15.  And  We  do  further  ordain  that  the  said  High  Court  of  Judicature, 

for  the  North-Westem   Provinces,   shall  have  ordinary 
Ordinary    original     original    criminal    jurisdiction    in  respect    of  all  such 
(w!'^'''"  ""^  ^^^  persons  within  the  said  Provinces  as  the  High  Court  of 

Judicature  at  Port  William  in  Bengal,  shall  have 
criminal  jurisdiction  over  at  the  date  of  the  publication  of  these  presents  ;  and 
the  crimihal  jurisdiction  of  the  said  last-mentioned  High  Court  over  such  persons 
shall  cease  at  such  date :  Provided,  nevertheless,  that  criminal  proceedings 
which  shall  at  such  date  have  been  commenced  in  the  said  last  mentioned  High 
Court  shall  continue  as  if  these  presents  had  not  been  issued. 

16.  And  We  do  further  ordain  that  the  said  High   Court  of  Judicature, 
.         .  for  the   North-Westem  Provinces,   in  the  exercise  of 

ocrftons         "     **      ^    ***    ordinary    original    criminal    jurisdiction,    shall   be 
'  empowered  to  try  all  per9on8  brought  before  it  in  due 

course  of  law. 
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17.  And  We  do  further  ordain  that  the  said  High  Court  of  Judicature, 
-  for  the   North-Westem    Provinces,    shall   hare   extra- 

al  criminal  jumdTctfom  ordinary  original  criminal  jurisdiction  overall  per^ms 
residing  in  places  within  the  jurisdiction  of  any  Court 
'  now  subject  to  the  superintendence  of  the  Sudder  Nizamut  Adawlut,  and  shall 
have  authority  to  try  at  its  discretion  any  such  persons  brought  before  it  on 
charges  preferred  by  any  Magistrate  jn*  other  officer  specially  empowered  by 
the  Government  in  that  behalf. 

18.  [  This  clause  is  similar  to  clause  25  of  the  Calcutta   Letters  Patent 
of  1865.] 

19.  And  We  do  further  ordain  that,  on  such  point  or  points  of  law  being 

so  reserved  as  aforesaid,  the  said  High  Court    shall 
High  Court  to  r^iew    have  full  power  and  authority  to  review  the  case,  or 

^!fL^H  iJ?'^«I*JLJ?^I    8"ch  part  of  it  as  may  be  necessary,  and  finally  deter- 
reserved  by  one  or  more        ,     '^  ^  ''  ^ 

Judges  of  the  said  High    mme  such  pomt  or  pomts  of  law,   and  thereupon  to 
Courts.  alter  the  sentence  passed  by  the  Court  of  original  juris- 

diction, and  to  pass  such  judgment  and  sentence  as 
to  the  said  High  Court  shall  se^m  right. 

20.  And  We  do  further  ordain  that  the  said  High  Court  of  Judicature 

for  the  North -Western  Provinces  shall  be  a  Court  of 
Appeals  from  Crimi-  Appeal  from  the  Criminal  Courts  of  the  said  Provinces, 
nal  Courts  m  the  Pro-  ^^^  ^^^^  ^^j,  ^^y^^^  ^.^^^^^  ^^^  ^j^j^j^  ^^^^  i^  ^^  ^„ 
vmces. 

ap()eal  to  the  Court  of  Sudder  Nizamut  Adawlut  for  the 

said  Provinces,  and  shall  exercise  appellate  jurisdiction  in  such  cases  as  are  subject 
to  appeal  to  the  said  Court  of  Sudder  Adawlut  by  virtue  of  any  law  now  in  force. 

21.  And  We  do    further  ordain    that  the  said  High  Court  shall   be  a 
.         t      t       A    ^""^   of   reference  and    revision    from    the   Criminal 

case8?Tn^d  ^v'ition'^of    ^^"'"^  subject  to    its  appellate  jurisdiction,  and  shaU 
criminal  trials.  have    power   to  hear  and    determine    all    such    cases 

referred  to  it  by  the  Sessions  Judges  or  by  any  other 
Officers  now  authorized  to  refer  cases  to  the  Court  of  Sudder  Nizamut  Adawlut 
of  the  North-Western  Provinces,  and  to  revise  all  such  cases  tried  by  any  Officer 
or  Court  possessing  criminal  jurisdiction,  as  are  now  subject  to  reference  or 
to  revision  by  the  said  Court  of  Sudder  Nizamut  Adawlut. 

22.  And  We  do  further  ordain  that  the  said  High  Court  shall  have  power 

to  direct  the  transfer  of  any  criminal  case  or  appeal 

High      Court      may    from  any  Court  to  any  other  Court  of  equal  of  superior 

direct  the  transfer  of  a    jurisdiction,  and  also  to  direct  the  preliminary  investa- 

case  from  one  Court  to    *    ^.  ^  .  ,    *  •    •     .  ^  Jvi^ 

another.  gation  or  trial  of  any  criminal  case  by  any  Officer  or 

Court  otherwise  competent  to  investigate  or  try  it, 
though  such  case  belongs  in  ordinary  course  to  the  jurisdiction  of  some  other 
Officer  or  Court. 

23.  [This  clause  is  similar  to  clause  29  of  the  Calcutta  Letters  Patent 

of  laes.] 
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Exercise  of  Jurisdiction  elsewhere,  than  at  the  ordinary  place  of  sitting 
of  the  High  Court, 

24.  And  Wc  do  further    ordain  that   whenever  it  shall  appear  to  the 

Lieutenant-Governor  of  the   North-Western   Provinces, 

a.i*hl^fi!f  f«  ?f  ^«  ^  subject  to  the  control  of  the  GovernorGeneral  in 
authorized  to  sit  in  any     ^         .,  .         ,        ..... 

places  by  way  of  circuit,  Council,  convenient  that  the  jurisdiction  and  power  by 
or  special  commission.  these  Our  Letters  Patent,  or  by  the  recited  Act,  vested 
in  the  said  High  Court,  should  be  exercised  in  any 
place  within  the  jurisdiction  of  any  Court,  now  subject  to  the  superintendence 
of  any  Sudder  Dewany  Adawlut  or  the  Sudder  Nizamut  Adawlut  of  the  North- 
Western  Provinces,  other  than  the  usual  places  of  sitting  of  the  said  High  Court, 
or  at  several  such  places  by  way  of  circuit,  the  proceedings  in  cases  before  the 
said  High  Court,  at  such  place  or  places,  shall  be  regulated  by  any  law  relating 
thereto  which  has  been  or  may  be  made  by  competent  legislative  authority 
for  India. 

Testamentary  and  Intestate  Jurisdiction. 

25.  And  We  do  further  ordain  that  the  said  High  Court  of  Judicature 

for  the   North-Western  Provinces,    shall  have  the  like  , 
te^lte^j!!rrsd"Sion  P^^^^*"  and    authority    as  that  which   is  now    lawfully 

exercised  within  the  said  Provinces,  by  the  said  High 
Court  of  Judicature  at  Fort  William  in  Bengal,  in  relation  to  the  granting  of 
probates  of  last  wills  and  testaments,  and  letters  of  administration  of  the  goods, 
chattels,  credits,  and  all  other  effects  whatsoever  of  persons  dying  intestate ; 
and  that  the  jurisdiction  of  the  said  last-mentioned  High  Court  in  relation  thereto 
shall  cease  from  the  date  of  the  publication  of  these  presents  :  Provided  always 
that  any  proceedings  already  commenced  in  relation  to  any  of  the  matters 
aforesaid  in  the  said  last-mentioned  High  Court  shall  continue  as  if  these 
presents  had  not  been  issued:  Provided  also  that  nothing  in  these  Letters 
Patent  contained  shall  interfere  with  the  provisions  of  any  law  which  has  been 
made  by  competent  legislative  authority  for  India,  by  which  power  is  given  to 
any  other  Court  to  grant  such  probates  and  letters  of  administration. 

26.  27.     [  These  clauses  correspond  with  clauses  35  and  36  of  the  Calcutta 
Letters  Patent  of  1865.] 

"Civil  Procedure, 

28.  And  We  do  further  ordain  that  it  shall  be  lawful  for   the  said   High 

Court  of  Judicature  for  the  North-Western  Provinces 
Regulation    of    pro-     ^^^^  ^^^^  ^^  ^j^^  ^^  ^^^^  ^^^^^  ^^^  ^^^^^.^  ^^^  ^j^^ 

ceedinii^s. 

*  pose  of  adapting  as  far  as  possible,  the  provisions  of  the 

Code  of  Civil  Procedure,  being  an  Act  passed  by  the  Governor-General  in  Council 
and  being  Act  No.  VIII  of  1859,  and  the  provisions  of  any  law  which  has  been 
or  may  be  made,  amending  or  altering  the  same,  by  competent  legislative  autho- 
rity for  India,  to  all  proceedings  in  its  testamentary,  intestate,  and  matrimonial 
jurisdictions  respectively. 

Criminal  Procedure, 

29.  And  We  do  further  ordain  that  the  proceedings  in  all  criminal  cases 
Regulation    of    pro-    which  shall  be  brought  before  the  said   High  Court,  in 

ceedings.  ^^e  exercise  of  its  ordinary  original  criminal  jurisdiction, 

shall  be  regulated  by  the  procedure  and  practice  which 

was  in  use  in  the  High  Court  of  Judicature  for  Fort  William  in   Bengal,    im* 
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mediately  before  the  publication  of  these  presents,  subject  to  any  law  which  has 
been  or  may  be  made  in  relation  thereto  by  competent  legislative  authority  for 
India  ;  and  that  the  proceedings  in  all  other  criminal  cases  shall  be  regulated  by 
the  Code  of  Criminal  Procedure,  prescribed  by  an  Act  passed  by  the  Governor- 
General  in  Council,  and  being  Act  No.  XXV  of  1861,  or  by  such  further  or  other 
laws  in  relation  to  criminal  procedure  as  may  have  been  or  may  be  made  by  such 
authority  as  aforesaid. 

Appeals  to  Privy  Council, 

30.  And  We  do  further  ordain  that  any  person  or  persons  may  appeal   to 

r,^ ^    .^  A I  U*»  Our  heirs  and  successors,   in  Our  or  Their   Privy 

Power  to  Appeal.  ^         ...  ........  j-^' 

Council,  m  any  matter  not  bemg  pf  crimmal  jurisdiction, 

from  any  final  judgment,  decree,  or  order  of  the  said  High  Court  of  Judicature 
for  the  North- Western  Provinces,  made  on  appeal,  and  from  any  final  judgment, 
decree,  or  order  made  in  the  exercise  of  original  jurisdiction  by  the  Judges  of  the 
said  High  Court,  or  of  any  Division  Court,  from  which  an  appeal  shall  not  lie  to 
the  said  High  Court,  under  the  provision  contained  in  the  10th  Clause  of  these 
presents :  Provided,  in  either  case,  that  the  sum  or  matters  at  issue  is  of  amount 
or  value  of  not  less  than  10,000  rupees,  or  that  such  judgment,  decree,  or  order 
shall  involve,  directly  or  indirectly,  some  claim ,  demand  or  question  to  or  res- 
pecting property  amounting  to,  or  of  the  value  of  not  less  than  10,000  rupees ;  or 
from  any  other  final  judgment,  decree  or  order  made  either  on  appeal  or  other- 
wise as  aforesaid,  when  the  said  High  Court  shall  declare  that  the  case  is  a  fit 
one  for  appeal  to  Us,  Our  heirs  or  successors  in  Our  or  Their  Privy  Council  : 
subject  always  to  such  rules  and  orders  as  are  now  in  force,  or  may  from  time 
to  time  be  made,  respecting  appeals  to  Ourselves  in  Council  from  the  Courts  of 
the  said  Provinces,  except  so  far  as  the  said  existing  rules  and  orders,  respec- 
tively, are  hereby  varied  and  subject  also  to  much  further  rules  and  orders,  as  we 
may,  with  the  advice  of  Our  Privy  Council,  hereafter  make  in  that  behalf. 

31,  32,  83,  84,  35.     [These  clauses  are    similar  to  clauses  40,  41,  42,  43 
and  44  of  the  Calcutta  Letters  Patent  of  1865.] 

By  Warrant  under  the  Queen's  Sign  Manual. 

(Sd.)    C.  ROMILLY. 
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AtMktement  of  suit—  i 

when  right  to  sue  does  not  survive, 
361.  i 

in  case  of  death  of  sole  or  sole  sur-    i 
viving  plaintiff,  364. 

in  case  of  death  of  sole  or  sole  sur- 
viving defendant,  368. 

suit  not  abated  by  marriage  of  female 
party,  370. 

effect  of,  371 . 

application    to    set    aside    order  of, 
371. 

Account- 
suit  for,  205. 

Adjoornment— 

of  hearing  of  suits,  173-176. 

Administratoi^ 

suits  by  or  against,  413. 

Affidavit- 
power  of  Court  to  order  any  point 

to  be  proved  by,  187. 
before  whom  to  be  sworn,  188. 
of  documents — 
order  for,  155. 
object  of,  155. 
contents  of,  156. 
conclusiveness  of,  157. 
should    contain    sufficient  descrip- 
tion, 158. 
should   be    made  even  if  there  be 

no  documents,  159. 
should  be  made  by  all  plaintiffs  or 

all  defendants,  159. 
in  case  of  minors,  next  friend  may 

be  called  upon  to  make,  159. 
may  be  required |by  one   defendant 

from  another,  159. 
in  suits  filed  by  Advocate-General 
at  the  instance  of  relators,  159. 

Agent- 
recognized,  86. 
for  Government  to  receive  process, 

404 
to  prosecute  or  defend  for  princes 

and  chiefs,  409. 

Agreement— 

to  give  time  to  judgment-debtors,  260 
for  satisfaction  of  judgment-debt  by 

payment  in  excess  of  the  sum  due, 

260. 
to  compromise  suits,  377. 
stating  case  for  court's  opinion,  478. 


Alien- 
suits  by,  408. 

Appeal— 

right  of,  490. 

agreement  not  to,  490. 

to  lie  from  all  original  decrees  except 

when  expressly  prohibited,  490. 
who  may,  491,  496. 
from  preliminary  decree,  491. 
from  decree  exparte,  491. 
ground  common  to  all  plaintiffs  in, 

497. 
ground  common  to  all  defendants  in, 

496. 
to  be  in  form  of  memorandum,  493. 
contents  of  memorandum,  493. 
cross-objections,  509. 
rejection   or  amendment   of    memo- 
randum, 495. 
procedure    on     memorandum     being 

admitted,  501. 
security  for  costs,  502. 
staying  execution  of  decrees  under, 

497,  501. 
procedure  on  hearing,  505. 
a  new  case  cannot  be  set  up  in,  493. 
certain  objections  can  be  taken  for 

the  first  time  in,  493. 
power  of  appellate  court  to  base  its 

decision  on  grounds  not  set  forth 

in  memorandum,  495. 
power    of    appellate   court    to  make 

defendant  liable  against  whom  no 

appeal  has  been  preferred,  507. 
remand  of  case  by  appellate  court, 

511,522. 
additional  evidence  in,  516. 
test  of  jurisdiction,  491. 
judgment  in,  517. 
decree  in,  524. 
execution    of    decree    of     appellate 

court,  526. 
"restitution,"  526. 

Appeal  from  orders — 535. 

which  court  can  hear,  537. 
procedure  in,  538. 

Second  appeal — 

appeal  from  appellate  decree  when 
allowed,  529. 

no  second  appeal  in  certain  suits  cog- 
nizable by  the  Small  Cause  Courts, 
533. 

provisions  as  to,  534. 

power  of  High  Court  to  remand  in, 
534. 
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Pauper  appeal^SSQ. 
Appeal  to  King  in  Council— 

when  appeal  lies  to  King  in  Council, 

541. 
value  of  subject-matter,  542. 
substantial  question  of  law,  545. 
certificate  as  to  value  or  fitness,  547. 
procedure  on  admission  of,  548. 
security     and    deposit    required    on 

grant  of  certificate  to,  548. 
application  in  fortnd  pauperis,  546. 
stay  of  execution  pending,  550. 
prerogative  of  the  Crown,  542,  555. 
procedure  to  enforce  orders  of   King 

in  Council,  552. 
rules  observed  by  Privy  Council  in, 

from  Indian  Courts,  555. 

Appearance  of  parties- 
meaning  of,  135. 

in  person.  85,  135. 

by  pleader,  86,  135. 

by  recognized  agents,  86. 

suit  to  be  dismissed  if  neither  party 
appears,  132. 

procedure  where  plaintiff  only 
appears,  133. 

procedure  where  defendant  only 
appears,  134. 

procedure  where  defendant  residing 
out  of  British  India  does  not 
appear,  137. 

procedure  in  case  of  non-appearance 
of  one  or  more  of  several  plain- 
tiffs, 137. 

procedure  in  case  of  non-appearance 
of  one  or  more  of  several  defend- 
ants, 138 

consequences  of  non-appearance,  if 
ordered  to  appear  in  person,  138 

Arbitration- 
application  to  court  by  parties  to 
suit  for  order  of  reference,  455 

such  application  to  be  in  writing,  455. 

all  parties  to  suit  must  join  in  such 
application,  456. 

application  to  court  by  parties  to 
written  agreement  to  file  same  and 
make  order  of  reference  thereon, 
470. 

order  of  reference,  457. 

nomination  of  arbitrators  and  um- 
pires, 457,  459,  471. 

appointment  of  umpires  by  court,  460. 

fixing  time  for  delivery  of  award,  458. 

delivery  of  award,  458,  462, 

award  to  be  signed  and  filed,  462. 

notice  of  filing  to  be  given,  462. 

court  to  give  judgment  according  to 
award  and  pass  decree,  466. 

extension  of  time  for  making  award, 
461. 

supersession  of  arbitration,  461. 


I  procedure  in  case  of  arbitrator  oY 
I  umpire  dying  or  refusing  or  neglect- 

ing or  becoming  incapable  to  act  or 
leaving  British  India,  459. 

power  of  court  to  modify  or  correct 
award  in  certain  cases,  463. 

power  of  court  to  remit  award  for 
reconsideration,  463. 

grounds  for  setting  aside  award,  464. 

what  is  **  misconduct,  "  465. 

when  umpire  may  arbitrate  in  lieu 
of  arbitrators,  461 . 

arbitrator  or  umpire  may  state  special 
case  for  opinion  of  court,  462. 

costs  of,  463. 

appeal  and  second  appeal  from  decree, 
466-469. 

revision,  470. 

application  to  court  to  file  aw^ard 
in  matter  referred  to  arbitration 
without  intervention  of  court,  474. 

application  of  the  Indian  Arbitration 
Act  IX  of  1899,  472. 

Arrest  and  imprisonment- 
rules  as  to,  348. 

warrant  for  arrest.  350. 

procedure  in  case  of  arrest,  348-354. 

arrest  without  warrant,  256. 
I        rearrest,  353. 

arrest  before  judgment,  432-434. 

term  of  imprisonment,  353. 

release  from  imprisonment,  352,   584. 

privilege  from,  575. 

outside  jurisdiction,  581. 
Assignment— 

penning  suit,  371. 

Attachment— 

property  liable  to,  274-281 . 

of  moveable   property   in  possession 

of  judgment-debtor.  285. 
of  property  outside  jurisdiction,  581. 
of  negotiable  instruments,  285 
of  debt,  share  and  other  property  not 

in  possession  of  judgment-debtor, 

281. 
of  mortgage-debt,  283. 
of  compulsory  deposits,  284. 
of  salary  of  public  officers,  284. 
of  salary  of  railway-servants,  284. 
of  property  deposited  in  court,  286. 
of  property  deposited  with  Govern- 
ment officer,  286. 
of  property  in  hands  of  receiver,  286. 
of  decrees  for  money,  287. 
of  other  decrees,  287. 
of  immoveable  property,  289. 
alienation  pending  attachment,  290. 
procedure   in  case    of  objection   to. 

293-300. 
effect  of,  292. 

effect  of  vesting  order  on,  292. 
of  property  of  wrong  person,  liability 

for,  286. 
limitations  in   case   of    property   in 

dwelling  houses,  286. 
before  judgment,  434-437. 
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Award— see  Arbitration. 

British  India- 

deflned  in  General  Clauses  Act  X  of 
1897,  2. 

Oanseofaction— 

meaning  of,  61 ,  72. 

in  suits  for  recovery  of  land,  94 

in  suits  on  contracts,  62 

in  other  suits,  63. 

more  than  one,  can  be  joined  in  one 

suit,  97,  104. 
plaint  may  be  rejected  if  it  does  not 

disclose,  113. 
misjoinder,  70,  97. 

Chartered  High  Oonrts— 

charters    of,    XCIll— CXII. 
ordinary  original  jurisdiction  of,  54, 

XCVI— C. 
special  rules  relating  to,  573. 
power  of,  to  frame  rules  and  forms, 

574. 

Collector- 
definition,  5. 
execution  of  decrees  by,  334-344, 

Commission— 

for  examination  of  witness,  384. 
order  for,  385. 
where      witness     resides     within 

court's  jurisdiction,  385. 
persons    for    whose    examination 

commission  may  issue,  385. 
plaintiff  asking  for  commission   to 

examine  himself,  386. 
defendant  asking  for  commission 

to  examine  himself,  386. 
when  witness  does  not  reside  with- 
in British  India,  386. 
evidence  given ^on  commission  not 
to   be  read  as  evidence    except 
in  certain  cases,  387. 
issued  by  foreign  court,  388. 
for  local  investigation y  388. 
for  examination  of  accounts^  389. 
for  making  partition ^  390. 

Commissioner- 

for  examining  witnesses,  384. 
for  local  investigation,  388. 
for  examining  accounts,  389. 
for  making  partition,  390. 
powers  of,  391. 

Comiiany— 

suits  b^  or  against,  411. 
injunction  against,  445. 


Compromise— 

of  suits,  377. 

Corporation- 
suits  by  or  against,  411. 
injunction  against,  445. 

Costs— 

of  applications,  206, 

judgment  should  provide  for,  206. 

power  of 'court  to  award,  206. 

rules  as  to  awarding,  207. 

whether  an  appeal  can  lie  only  on 
a  point  of,  208. 

interest  on,  209. 

may  be  charged  upon  subject-matter 
I  of  suit,  209. 

\        security  for,  382. 

i  Counsel— 

authority  of,  to  compromise  suits,  3. 

authority  of,  to  refer  suits  to  arbi- 
tration. 4. 

authority  of,  to  withdraw  suits,  4. 

authority  of,  to  bind  client  by 
admissions,  4. 

'  Court— 

,        High,  3. 
District,  3. 
Small  Causes,  49. 
Subordinate  judge's,  49. 
Munsif's,  49. 
Revenue,  12. 
foreign,  9 

jurisdiction  of,  14,  16,  48. 
power  to  send  for   records  of  other 
courts,  163. 

Decree- 
definition,  5. 

how  distinguished  from  order,  6. 

contents  or,  190. 

should  be  dated,  190. 

should  agree  with  judgment,  191. 

for  delivery  of  moveable  property, 
193. 

for  recovery  of  immoveable  property, 
193. 

for  mesne-profits,  197. 

in  administration  suits,  200. 

in  suits  to  establish  right  of  pre-emp- 
tion, 203. 

in  suits  for  dissolution  of  partner- 
ship, 204. 

in  suits  for  accounts  between  principal 
and  agent,  205. 

for  injunction,  235. 

money-decrees,  193-196, 

in  case  of  set-off  being  allowed  to 
defendant,  205. 

exparte,  138. 

appeal  from  exparte^  491 . 

alteration  of,  196. 
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power  of  Chartered   High  Courts  to    ' 

amend,  191. 
power  of  other  courts  to  amend,  191. 
amendment  of  appellate,  192. 

1 
Execution  of  decree — 

application  for,  210,  221. 

contents  of  application  for,  235. 

application  for  attachment  of  move- 
able property,  236.  I 

application  for  attachment  of  im- 
moveable property,  237. 

who  may  applv  for,  210. 

application  tor,  by  joint  decree- 
holders,  227-229. 

application    for,    by    transferee    of    i 
decree,  229-232. 

against  whom  decree  may   be  execu-    '. 
ted,  210. 

against  person  of  judgment-debtor, 
210.  I 

in  case  of  money  decree,  210. 

in  case  of  other  decrees,  211. 

against  property  of  judgment-debtor,    • 
212. 

application  for,  against  representa- 
tive of  deceased  judgment-debtor, 
233. 

against  Government  or  public  officer, 
407. 

court  by  which  decree  may  be 
executed,  214  . 

jurisdiction  of  court  in,  216. 

power  of  court  executing  decree, 
217. 

transmission  of  decree  for  execution, 
215. 

power  of  court  executing  transmit- 
ted decree,  219. 

decree  may  be  executed  simultane- 
ously in  more  places  than  one,  218. 

questions  relating  to,  by  whom  to  be 
decided,  238. 

of  courts  established  by  Government 
of  India  in  Native  States,  221. 

of  courts  of  Native  States,  in  British 
India,  221. 

women  not  to  be  arrested  or  impri- 
soned in  execution  of  money 
decrees,   250. 

when  decree  can  be  said  to  be  "fully" 

executed,  234. 
resistance  to.  344. 

of  appellate  court,  526. 

of  King  in  Council,  582. 

Stay  of  execution  of  decree — 

when  court  may  stay  execution,  237. 

security  rec^uired  on,  237. 

pending  suit  between  decree-holder 
and  judgment-debtor,  238. 

under  appeal,  497-501. 

under  appeal  to  the  King  in  Coun- 
cil. 550.  ^ 


Mode  of  execution — 

in  case  of  cross-decrees,  251 . 

in  case  of  cross  claims  under  same 
decree,  253. 

in  case  of  decrees  for  money,  258. 

in  case  of  decrees  for  mesne  profits 
or  other  matter  amount  of  which 
is  to  be  subsequently  ascertained, 
259. 

in  case  of  decrees  for  specific  move- 
ables, 269. 

in  case  of  decrees  for  recover>^  of 
wives,  269. 

incase  of  decrees  for  specific  perform- 
ance, 270. 

in  case  of  decrees  for  restitution  of 
conjugal  rights,  270. 

in  case  of  decrees  for  execution  of 
conveyances,  271. 

in  case  of  decrees  for  endorsement  of 
negotiable  instruments,  271. 

in  case  of  decrees  for  immoveable 
property,  272. 

in  case  of  decrees  for  partition  of 
estate,  274. 

in  case  of  decrees  for  separation  of 
shares,  274. 

notice  in  case  of  decrees  more  than 
one  year  old,  253. 

notice  when  decree  is  sought  to  be 
executed  against  legal  representa- 
tives of  the  original  party,  253. 

against  surety,  257. 

to  whom  payment  can  be  made,  259, 
264. 

payment  or  adjustment  when  to  be 
certified,  264. 
.  issue  of  warrant,  255. 

arrest  without  warrant  illegal,  256. 

immediate  execution  in  case  of  decree 
for  money  not  exceeding  Rs.  1,000, 
259. 

Decree-holders— 

definition,  9 
joint,  227. 

cannot  bid  at  sale  in  execution  of 
decree  without  permission,  305. 

Defendants— 
every  plaint  must  show   interest  and 

liability  of,  106. 
who  may  be  joined  as,  75,  78. 
misjoinder  of,  69. 
appearance  of,  131 . 
consequences  of  non-appearance  of, 

132-138. 
may  be  added  after  suit,  81 . 
may  be  dismissed,  81 . 
sdme  only  of  several,   may  apply  to 

revive  suit,  139. 
suit  not  to  abate  by  death  of,  if  right 

to  sue  survives,  361. 
procedure  in  case  of  death  of  one  of 

several,   if    right  to   sue  survives, 

364. 
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procedure  in  case  of  death  of  one  of 
several,  if  right  to  sue  does  not 
survive  against  surviving  defen- 
dants alone,  368. 

suit  not  to  abate  by  marriage  of 
female,  370. 

may  deposit  in  Court  such  sum  as  they 
consider  satisfaction  in  full  of 
plaintiff's  claim,  380. 

District- 
definition,  3. 

District  Court- 
definition,  3. 

* 

Docnments- 

admission  as  to  genuineness  of,  154. 

order  for  affidavit  of,  155. 

affidavit  of,  155-159. 

production  of,  160. 

grounds  of  objection  to  produce,  156. 

mspection  of,  156,  162. 

effect  of  non-production  of,  164. 

rejection  of  irrelevant  or  inadmiss- 
ible, 164. 

to  be  endorsed  when  admitted  or 
rejected  in  evidence,  165. 

imp<^unding  of,  166. 

return  of  admitted  or  rejected,  |165, 
166. 

not  to  be  returned  if  they  become 
void  or  useless  by  force  of  decree 
166. 

Executor- 
suits  by  or  against,  413. 

Foreign  corporation- 
suits  by  or  against,  411. 

Foreign  court- 
definition,  9. 
Privy  Council  is  not,  9. 
High  Court  of  Justice  in  England  is, 
9. 

Foreign  judgment- 
definition,  9. 
when  no  bar  to  suit  in  British  India, 

44. 
how  to  be  enforced  in  British   India, 

45. 

Foreign  state- 
suits  by  or  against,  408. 

Forms— 

use  of,  577. 
(i)  plaints— 


for  money,  price  of  goods  or  land, 

etc.,  III-VIII. 
on  instruments  for  payment  of  mo- 
ney, XII-XX. 
for  freight  of  goods,  passage-money, 

etc.,  XI. 
for  rent,  use  and  occupation,  board 

and  lodging,  etc.,  X. 
for  services  rendered,  VIII. 
on  marine  policies,   loss  of  cargo, 

etc.,  XX. 
on  fire  policies,  XXII. 
for  compensation  for  trespass,   in- 
jury,  libel    and    other    wrongs, 
XXIX-XXXVII. 
for    compensation    for    breach    of 

contracts,  XXIII-XXIX. 
for  specific  property,  XXVII. 
for  specific  performance,  XLV. 
for  injunction,  XL. 
for  administration  of  estates,  etc., 

XLII. 
for  probate,  etc.,  LIII. 
for    foreclosure,   sale,  redemption, 

etc..  XLII. 
for  partnership,  XLVI. 
in  interpleader  suits,  XLVI. 
on  awards,  XI. 
on  foreign  judgments,  XII. 
(ii)  memoranda    of  appeal,   notices, 

etc.,  LXXXVII-XC. 
(iii)  summonses,  etc.,  LV-LX. 
(iv)  decrees,  orders,  etc.,  LXI-LXVI. 
(v)  writs  of  attachment,  etc.,  LXVII- 

LXXXII. 
(vi)  interrogatories,  LIX. 
(vii)  injunctions,   appointment   of  re- 
ceivers, etc.,  LXXXII. 
(viii)orders  of  reference,  etc.,  LXXXV. 

Government— 

definition,  10. 

suits  by  or  against,  403. 

execution  of  decrees  against,  407. 

Guardian  ad  litem— 

object  of  appointing,  414. 

petition  for  apoointment  of,  422. 

to  be  appointed  by  court,  417. 

who  may  be,  422. 

order  obtained  without,  may  be  dis- 
charged, 418. 

neglectmg  his  duty  may  be  removed, 
422. 

fraud  by,  418. 

death  of,  pendente  lite^  423. 

cannot  compromise  without  leave  of 
court,  423. 

Imprisonment— See  Arrest. 

Injunction- 
temporary,  439-445. 
perpetual,  440. 
enforceable  by  imprisonment,  445. 
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Insolvency- 
petition   for, 
354-360. 


by    judgment-debtors, 


Inspection  of  docnments— 

order  for.  160,161. 

appointment  for,  161. 

who  can  take,  161. 

part  of  document  not   relevant  may 

be  sealed  from  inspection,  159. 
in  what  cases  inspection  may  not  be 

given,  156. 
consequences  of  failure  to  give,  162. 

Interpleader  suit— 

what  is,  429. 

when  may  be  instituted,  428. 

plaint  in,  429. 

Interpretation  of  the  Act- 
rules  as  to,  1. 

Interrogatories- 
object  of,  149. 

how  distinguished  from  cross-exami- 
nation, 151. 

time  of  administering,  151. 

in  case  of  minors  and  lunatics,  151. 

service  of,  152. 

when  allowed,  150. 

when  not  allowed,  150. 

irrelevant,  153. 

premature,  153. 

fishing,  153. 

not  put  bond  fide,  153. 

oppressive,  154. 

affidavit  in  answer  to  be  filed  within 
10  days,  154. 

power  to  refuse  to  answer,  152. 

omission  or  refusal  to  answer,  154. 

consequences  of  failure  to  answer, 
162. 

costs  of  delivering,  unreasonablv, 
vexatiously  or  at  improper  length, 
152. 

Issues— 

of  fact,  167. 

of  law,  167. 

framing  of,  167,  170. 

object  of  framing,  168. 

must  be  consistent  with  pleadings, 
170.  * 

power  of  court  to  amend,  add  or 
strike  out,  170. 

court  to  state  its  decision  on  all, 
190. 

questions  of  fact  or  law  may  by  agree- 
ment be  stated  in  form  of,  171. 

Judge— 

definition,  9. 

^  public  officer,  9. 


Judgment- 
definition,  8. 

in  rem,  37. 

in  personam  37. 

foreign,  9. 

when  may  be  pronounced,  188. 

to  be  pronounced  in  open  court,  189. 

language  of,  189. 

translation  of,  189. 

should  be  dated  and  signed,  189. 

of  Small  Cause  Court  need  not  con- 
tain more  than  points  for  deter- 
mination and  the  decision  thereon, 
189. 

of  other  courts,  190. 

Judgment-debtor— 

definition,  9. 
insolvent,  354-360. 

Jurisdiction- 
meaning  of,  48 
descent  or  place  of  birth  confers  no 

exemption  from,  14. 
original,  48. 
appellate,  48. 

revisional  or  extraordinary,  559. 
according  to  grades,  49. 
by  consent,  51. 

as  regards  pecuniary  limits,  48. 
as  regards  subject-matter,  48. 
in  matters  of  caste,  15. 
in  matters  of  religious  office,  16. 
procedure  in  case  of  objection  to, 

53,  118. 
test  of  jurisdiction  of  appellate  court, 

491. 
of  Chartered   High  Courts,  54,  63. 

Mesne-profits— 

meaning  of,  197. 

may  be  awarded    with   interest    in 

suits  for  land,  197. 
how  assessed,  198. 

Military  men- 
Suits  by  or  against;  427. 
Minor— 

who  is,  414. 

suit  by  and  against,  414. 
plaintiff,  136. 

compromise  by  next  friend  or  guar- 
dian ad  litem  when  binding  on,  424. 
election  by,  on  coming  of  age,  420. 

Mi^oinder— 

of  plaintiffs,  69,  80. 
of  defendants,  69,  80. 
of  causes  of  action,  70,  97. 
of  plaintiffs  and  causes  of  actions, 
70,  98, 99, 
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df  defendants  and  causes  of  actions,    j 
70,  100,  101.  I 

of  claims,  70. 
time  for  taking  objection  as  to,  84. 

I 

Mnltifarionsness— 

what  is,  70.  I 

examples  of,  100. 
procedure  in  cases  of,  101. 

Negotiable  instnunents— 

suits  on  lost,  120. 

who  may   be  joined  as  defendants  in    ; 
suits  on,  77.  i 

attachment  of,  285. 
summary  procedure  on,  479*483. 

Next  friend- 
object  of  appointing,  414. 

minor  must  sue  by,  414. 

plaint  filed  without,  to  be  taken  off 
file,  416. 

order  obtained  without,  to  be  dis- 
charged, 418. 

who  may  be,  419. 

removal  of,  419. 

retirement  of,  420. 

fraud  by,  418 

stay  of  proceedings  on  death  or 
removal  of,  420. 

application  for  appointment  of  new, 
420. 

liability  of,  for  costs,  415. 

cannot  compromise  without  leave  of 
court,  423. 

withdrawal  of  suit  by,  426 

affidavit  of  documents  by,  159 

Non-appearance— see  Appearance, 
what  is  sufficient  cause  for,  137. 

Non-joinder— 

of  parties,  71. 

Notices  under  the  Code- 
to  be  in  writing,  131. 
to  be  served  just  like  summons,  131. 

Offences- 
procedure  in  case  of,  577. 

Order- 
definition,  5. 

how  distinguished  from  decree,  6. 
to  be  in  writing,  131. 
must   be  served  just  like  summons, 

131.  i 

interlocutory,  446-448. 
appeal  from,  535-538. 
of    King    in     Council,    how    to     be 

enforced,  552. 


Panper— 

suit  may  be  brought  by,  393. 
contents  of  application  for  leave  to 

sue  as,  395. 
in  what  cases  application   should   be 

rejected,  396. 
dosts  of  application,  403. 
minor,  394. 
defendant,  394. 

recovery  of  court  fees  from,  399. 
dispaupering,  402. 
appeal  by,  539. 

Plaint— 

every  suit  to  be  commenced  by  pre- 
senting, 104. 
should  be  distinctly  written,  105. 
should  be  in  language  of  court,  105. 
particulars  to  be  contained  in,  105. 
in   money  suits,  should  state   precise 

amount,  105. 
particulars   necessary  when  plaintiff 

sues   in   representative  character, 

120. 
must  show  defendant's  interest  and 

liability,  106. 
list  of  documents  should  be  annexed 

to,  120. 
must  be  signed  and  verified.  111. 
procedure  on  admission  of,  119. 
when  it  may  be  rejected,  112 
when   it  must  be  rejected,   1 17. 
when  it  may  be  amended  or  returned 

for  amendment,  112. 
rules  as  to  amendment  of,  115. 
may  be  returned  for  being  presented 

to  proper  court,  118. 

Plaintiffs— 

who  may  be  joined  as,  69,  98. 

addition,  substitution  or  dismissal  of, 
73,81,82. 

appearance  of,  131. 

consequences  of  non-appearance  of, 
132-134. 

decree  against,  for  non-appearance 
bars  fresh  suit,  134. 

remedies  of,  if  suit  dismissed  for  non- 
appearance, 135. 

suit  not  to  abate  by  death  of,  if  right 
to  sue  survives,  361. 

procedure  in  case  of  death  of  one  of 
several,  if  right  to  sue  survives, 
364. 

procedure  in  case  of  death  of  one  of 
several,  and  right  to  sue  does  not 
survive  to  surviving  plaintiffs  alone, 
364. 

procedure  in  case  of  death  of  sole  or 
surviving  plaintiff,  364. 

suit  not  to  abate  by  marriage  of 
female,  370. 

consequences  of  bankruptcy  or  insol- 
vency of,  370. 
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particulars  of,  to  be  given  in  written 

statement,  142. 
equitable,  143. 
effect  of,  142. 

Solicitor- 
authority  of  to  compromise  suits,  3. 
authority  of,  to  refer  suits  to  arbi- 
tration, 4. 
authority  of,  to  withdraw  suits.  4. 
authority  of,  to  bind  client  by  ad- 
missions, 4. 

Suit- 
definition,  7. 
civil,  what  is,  14. 

civil,  distinguished  from  pure  caste- 
questions,  15. 
for  religious  office,  16. 
when  said  to  be  instituted,  104. 
essentials  of,  69. 
should  include  whole  claim,  89. 
only   certain  causes  of  action  can  be 

joined  in   suits  for  recover}-  of,  or 

declaration  of  title  to,  immoveable 

property,  94. 
to    be     commenced    by     presenting 

pi  tint,  101. 
should   be   so   framed   as   to   afford 

ground  for  final  decision    88. 
where  to  be  instituted,  48,  53  59  60, 

64. 
transfer  of  67. 
not  to  fail   by   reason  of  misjoinder 

of  parties,  80. 
for  land  or  other  immoveable  property , 

54.  XCVU-C. 
in  personam,  56. 

against  non-resident  foreigners,  63. 
administration,  200.  203. 
summary  on  negotiable  instruments 

479-483. 
on  lost  negotiable  instruments.  120. 
by  and  against  Government.  403. 
by  and  against   public   officers,  403. 
by  aliens,  408. 
by     and   against    foreign   or   native 

rulers,  408,  409. 
against    ambassadors  and    envoys^ 

409. 
by     and     against   corporations     or 

companies,  411. 
by   and   against   trustees,   executors 

and  administrators,  413. 
by  and  against  minors,  414. 
by   and  against   persons  of   unsound 

mind,  425. 
by  and  against  military  men,  427-428. 
relating  to  public  charities,  483-489. 
interpleader.  428. 
disposal  of,  at  first  hearing,  172. 
revival  of,    on   applicatian   of  some 

only  of  several  defendants,  139. 
compromise  of,  377-379. 


assignment  pending,  371. 
abatement   of,   by  death   of   parties, 

^61-369. 

by  marraige  of  parties,  370. 

by  insolvency  of  plaintiff,  370. 
procedure   in,  instituted    before    1st 

June  1882.11. 


Sammons— 

issue  of,  121. 

must  be  signed  and  sealed,  122. 

copy  of  concise  statement  should  be 
annexed  to,  122. 

must  fix  day  for  appearance,  123. 

may  be  to  settle  issues  only,  or  for 
final  disposal  of  suit,  123 

in  Small  Cause  Court  suits,  must  be 
for  final  disposal  only,  123 

may  t)e  in  form  of  letter,  130. 

for  personal  appearance  of  parties, 
122. 

exemption  of  certain  women  from 
personal  appearance,  575. 

for  production  of  documents,  123. 

when  parties  cannot  hi  ordered  to 
appear  personally,  122. 

not  to  be  issued  if  defendant  appears 
on  presentation  of  plaint  and 
admits  plaintiff's  claim,  122. 

mode  of  service,  124. 

object  of  service,  124. 

to  be  delivered  or  sent  to  proper 
officer  for  service,  123. 

service  on  several  defandants,  124. 

service  on  defendant  in  jail,  129. 

service   on  agents  or   managers,  124. 

service  on  a  Jult  male  members  of 
defendant's  family,  125. 

service  on  corporations  or  companies, 
I  412. 

service  on  minors,  418. 

persons  served  to  sign  acknowledg- 
ment, 125. 

time  and  manner  of  service  to  be 
endorsed,  126. 

service  when  defendant  refuses  to 
sign  acknowledgment,  125. 

service  when  defendant  cannot  be 
found,  125. 

substituted  service,  123,  127. 

effect  of  substituted  service,  127. 

service  when  defendant  resides  within 
jurisdiction  of  another  court  and 
has  no  agent  to  accept  sci*vice,  127. 

p-ocess  within  Presidency-towns 
when  issued  by  courts  outside,  to 
be  served  by  the  Presidency  Small 
Cause  Court,  128. 

service  when  defendant  resides  out- 
side British  India  and  has  no  agent 
to  accept  service,  129-130. 

sufficiency  of  service  when,  transmit- 
ted from  one  court  to  another,   128. 

of  foreign  summons,  582. 
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suit  to  be  dismissed  if  defendant  not 
served  by  reason  of  plaintiff's  failure 
to  pay  fees  for  issuing,  131. 

suit  to  be  dismissed  If  summons  re- 
turned unserved  and  plaintiff  fails 
to  apply  within  a  year  for  fresh 
summons,  132. 

Witness-sammons— 

mode  of  service  of,  179. 
time  for  service  of,  179. 
.    consequences  of    failure  to    comply 

with,  181. 
court  cannot  refuse  to  issue,  on  any 

ground,  176. 

Trustee- 
suits  by  or  against,  413. 

Umpire— see  Arbitration. 

Unsound  mind-* 

provisions  applicable  to  persons  of, 
426. 

Witness- 
summons  to  attend  or  give  evidence, 

176. 
expenses  of  attendance  of,  177. 
any  person  present  in    court  may   be 
required  to  give  evidence  or  pro- 
duce document  with  him,  178. 


procedure  when  witness  absconds, 
182. 

attachment  of  property  of  abscond- 
ing, 179. 

procedure  in  case  of  non-appearance 
of,  180. 

power  of  court  to  summon  strangers 
to  suit  as,  180. 

duty  of,  180. 

when  he  may  depart,  181. 

when  Court  may  require  bail  from, 
181. 

attendance  in  person,  182. 

refusal  to  give  evidence  or  produce 
document,  182. 

to  be  examined  in  open  court,  184. 

remarks  on  demeanour  of,  186. 

comn^ission  for  examination  of,  384. 

Withdrawal  of  8uit-374. 
Written  statement— 

form  of,  146. 

should  be  signed  and  verified,  146. 

particulars  of  set-ofiF  must   be  given 

in,  142. 
to  be  generally  tendered  at  or  before 

first  hearing,   142,  145. 
may  be  tendered  after  first  hearing, 

142,145.  ^ 

amendment  in  case  of  argumentative 

prolific,  or  irrelevent,  146. 
failure  to  file,  146. 
supplemental,  145. 
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